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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOANN L. KENNEDY,on behalf of
herselfand all others similarly situated

V. Gse N04:180C/230HEA

)
)
)
Plaintiff, )
)
)
)

LTI TRUCKING SERVICES,INC., )
)
)

Defendant.

OPINION, MEMORANDUM AND ORDER

This matter is before the Court on Defendant LTI Trucking Serviees
Motion for Summary Judgmefiboc. No. 38] Plaintiff filed her Response in
Opposition on July 23, 201®oc. No.43]. On August 2, 2019 Defendant filed its
Reply to Respong®oc. No. 8]. For reasons set forth below, the Motiorfdo
Summary Judgmend granted.

Facts andBackground

Plaintiff Joann L. Kennedy is a truck driver and a former employee of
DefendanLTI Trucking Services Defendant isn interstatdreight motor carrier
that coordinates the movement of freight for its customers

From May 2015 to February 2016, Plaintiff was an employee of LTI.
Plaintiff re-joined LTI as an employee in October 2016 and, in November 2016,

became a Lease Owner Operator with LTI, having signed an Independent
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Contractor AgreemertiCA”) andEquipment Lease greement (“Lease?’)
Plaintiff worked as a Lease Owner Operatordahort timebefore transitioning
badk to employeestatuswith Defendant.

Plaintiff alleges that Both as a Lease Owner and as an official employee of
LTI, Defendant failed to payerminimum wages in violation of the Fair Labor
Standards Act‘FLSA”), 29 U.S.C. § 206t seq(Count l)andMissouri’s Labor
and Industrial Relations lawlo. Rev. Stat§ 290.500290.530(Count II).
Specifically, Plaintiff claims that under United States Department of Labor
(“DOL”) regulations, she was “on duty” for 24 hours a day sewendayperiod,
and hat DOL regulations dictate that 16 of those 24 hours (or, 112 hours in the
sevenday period) must be paid. Plaintiff alleges that when her total pay for the
seven days in question is divided by 112, her hourly rate comes to $7.14 per hour,
which is less than the both the federal and Missouri minimum wa&jes also
claims that Defendant did not compensate her for time or miles driven to
mandatory cleamps of her truck, or for time she spent at docks waiting while her
truck was offloaded.

Plaintiff alsoalleges that th&CA was unconscionable under Missouri
statutory and common lafount Ill) becaus@®efendants misrepresented the
nature of thdCA, and because tH€A was “onesided and unduly harshfh

support of this claim, Plaintiff states that A wasan adhesiortontractthat it
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wasunilaterally terminable by Defendaamd imposé severe financial
consequences upon Plainfifir termination that itforced Plaintiff's continued
employment with Defendant, atlolat itshiftedbusiness expenses and rigks
Plaintiff.

Plaintiff alleges that Defendant was unjustly enriched by its unconscionable
agreements (Count Vandseeks declaratory judgment (Count V). Plaintiff also
makes class allegations with respect to her claims. Because summangmpadg
will be entered as to Defendant as to each Count, the class allegations are moot.

Standard

“Summary judgment is proper where the evidence, when viewed in a light
most favorable to the nemoving party, indicates that no genuine issue of material
factexists and that the moving party is entitled to judgment as a matter of
law.” Davison v. City of Minneapolis, MinmM90 F.3d 648, 654 (8th Cir.
2007);seeFed. R. Civ. P. 56(a). Summary judgment is not appropriate if there are
factual disputes that may affect the outcome of the case under the applicable
substantive lawAnderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986). An
issue of material fact is genuine if the evidence would allow a reasonable jury to
return a verdict for the nemoving party.Id. “The basic inquiry is whether it is
so onesided that one party must prevail as a matter of ldwe'sel Machinery,

Inc. v. B.R. Leéndustries, hc., 418 F.3d 820, 832 (8th Cir. 200&)ternal
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guotation marks and citation omitted). The moving party has the initial burden of
demonstrating the absence of a genuine issue of materiallfacferson v. City of
Rochester643 F.3d 1031, 1042 (8th C011)(citation omitted). Once the

moving party has met its burden, “[the nonmovant must do more than simply

show that there is some metaphysical doubt as to the material facts, and must come
forward with specific facts showing that there is a genuine issue for thhl.”

(internal quotation marks and citation omittedere conjecture and speculation is
unacceptable.

To survive a motion for summary judgment, the “nonmoving party must
‘substantiate his allegations with sufficient probative evidence [that] would permit
a finding in [his] favor based on more than mere speculation, conjecture, or
fantasy.” Putman v. Unity Health SysteB48 F.3d 732, 7334 (8th Cir. 2003)
(quotingWilson v. Int'l Bus. Machs. Cor®62 F.3d 237, 241 (8th Cir. 1995)he
nonmoving party may not merely point to unsupportedsaiing allegations, but
must substantiate allegations with sufficient probative evidence that would permit
a finding in his or her favorWilson,62 F.3d 237, 241 (8th Cir. 1995). “The mere
existence of a scintilla of evidence in support of the [nonmoving party's] position
will be insufficient; there must be evidence on which the jury could reasonably
find for the [nonmovant].”"Anderson477 U.S. 242 at 25Davidson & Associates

v. Jung422F.3d 630, 638 (8th Cir. 2009}.is axiomatic that “[m]ere allegations,
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unsupported by specific facts or evidence beyond the nonmoving party's own
conclusions, are insufficient to withstand a motion for summary
judgment.” Thomas v. Corwird83 F.3d 516526-7(8th Cir. 2007). “Simply
referencing the complaint, or alleging that a fact is otherwise, is insufficient to
show there is a genuine issue for tridkduntze ex rel. Hitchcock Foundation v.
Gaines,2008 WL 2609197 at *3 (8th Cir. 2008).

Discussion
Counts | and Il — Minimum wage claims

Counts | and Il of Plaintiff's Complaint stat@imsbased on the FLSA and
the Missouri Minimum Wage Law (“MMWL").The MMWL is interpreted in
accordance with the FLSA and the regulatipr@mulgated thereundehe
following discussion applies fully to both the FLSA and MMW.L clainvo. Rev.
Stat.§ 290.505(4)Tolentino v. Starwood Hotels & Resorts Worldwide,, 487
S.W.3d 754, 757 n.3 (Mdanc2014).

“To establish a violation of the minimum wage requiremehthe FLSA, a
plaintiff . .. must demonstrate thighe was engaged in compensable activity
within the meaning of the statute and that the wages received for that activity, if
any, were below the statutory minimum wagelénsley v. MacMillan Bloedel
Containers, InG.786 F.2d 353, 355 (8th Cir.1986)he meaningof compensable

activity was summarized by the Eighth Circuit as follows:
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[A] n employee's time is “work” for the purposes of the FLSA if it is
spent “predominantly for the benefit of tamployer.”Armour[& Co.

v. Wantock] 323 U.S[126,] 133]. The[SupremeCourt noted that in
some such cases “facts may show that the emplogaedto

beengaged” and therefore was not workiSgidmorgv. Swift &

Co.], 323 U.S][134,] 13739[]. TheCourt stressed that the lower

courts should take a “practical approach based on the realities of each
case....”Armour,323 U.S. at 133, 65 S.Ct. 165.

Reimer v. Champion Healthcare Cqr@58 F.3d 720, 725 (8th Cir. 200yiginal
alterations omitted). Whether some activity is compensable is case dependent, and
courts must rely on Department of Labor regulations and case law, when
applicable, in making its determinatiofd.

Plaintiff alleges minimum wage violations based on the theory that she was
“on duty (per United States Department of Labor Regulations) continually for
days and weeks on endndtherefore,16 of the 24 hours per day she was
purportedly orduty must be compensated as work time. Plaintiff claims that she
worked in excess of 16 haia dayat the required tasks:of

(1) driv[ing] the truck (2) wait[ing] for cargo to be loaded and

unloaded while in the truck or its immediate vicini®) fuel[ling] up

the truck angerformjng] routine maintenance same (4)

remairjing] in the vicinity of the truck to help protect Defendant and

its customers’ properfyand(5) remairjing] inside the truck when

stopped to log time in the sleeper berth and to help protect Defendant
and its customers’ property.

Plaintiff's minimum wage @ims are based on the week ending December 4, 2015.

Plaintiff claims she “was on the road for Defendant seven days that week and



spent, according to DOL regulation, a total of 112 hours ‘on duty.” She alleges
she received $800.00 in gross pay for that week, resulting in an average hourly
wage of $7.14- less than the federal minimum wage of $7.25 and the 2015
Missouri minimum wage of $7.65.

Defendant argues that Plaintiff is not entitled to a presumption that she
worked 24hour days, that she worked mmre than 14 hours per day, and that her
off-duty time is not compensabl@laintiff respondghat even if the Court does not
find that overtheroad truck drivers are presumptively on duty 24 hours or more, a
genuine issue of fact exists as to whether Plaintiff was ever completely relieved
from duty.

Are over-the-road truck drivers presumed to be on continuous duty?

“Under certain conditions an employee is considered to be working even
though some of his time is spent in sleengn certain other activities 29
C.F.R. § 785.20Plaintiff argues that as an ovire-road truck driver, she is
presumptively required to be @ty for 24 hours or more, and her compensable
time should be calculated in accordance with 29 C.F.R582(a) whichstates:

Where an employee is required to be on duty for 24 hours or more, the

employer and the employee may agree to exclude bona fide meal

periods and a bona fide regularly scheduled sleeping period of not

more than 8 hours from hours worked, provided adequate sleeping

facilities are furnished by the employer and the employee can usually

enjoy an uninterrupted night’s sleep. If sleeping period is of more than
8 hours, only 8 hours will be credited. Where no expressed or implied
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agreement tthe contrary is present, the 8 hours of sleeping time and
lunch periods constitute hours worked.

In Petrone v. Werner Enterprises, Inihe District Court in Nebraska
performed ajuitethorough analysis of the applicable regulations and law
surrounding ovetheroad truck drivers’ sleeping timéNo. 8:11CV401, 2017 WL
510884 (D. Neb. Feb. 2, 2017Chief Judge Camp looked to the FLSA regulations
that “contain specific guidance regarding compensation for employees during
periods of travel . .88 785.35 to 785.41 Section 785.41, which applies to truck
drivers specifically, states:

Any work which an employee is required to perform while traveling

must, of course, be counted as hours worked. An employee who

drives a truck, bus, automobile, boat or airplane, or an employee who

IS required to ride therein as an assistant or helper, is working while

riding, except during bona fide meal periods or wisdime is
permitted to sleep in adequate facilities furnished by the employer.

Reading the regulations together and in the context of the overall regulatory
scheme, Chief Judge Camp reasoned tladér the plain language of the
regulatory scheme, 8§ 785.22 limits roompensable sleeper berth time for truck
drivers and their assistants to 8 hours in-4@dr cycle only where it can be
shown that the truck driver or assistant wastinuously on dyt” Petrone 2017
WL 510884, at *emphasis added)Accordingly, ‘time truck drivers and their
assistants spend in truck sleeper berths is presumed to{cempensablé. Id. at

*10. This Court agrees with the interpretation of the District Coudelbraska.
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Plaintiff is not entitled to the presumption that her sleeper berth time was
compensable.
Was Plaintiff continuously on duty?

Finding no presumption of continuous diy overthe-road truck drivers
the Court examines Plaintiffspecificsituationto determire whethera genuine
Issue exists as to continuous dufyfter a review of the undisputed material facts,
as discussed in detail below, the Court finds that Plaintiff has failed to substantiate
her allegations that she was continuoushduty.

“The rules governintduty of 24 hours or mordsee 29 CFR 785.22) are
applicable wherdyom all the conditions of employment, including the
understanding of the parties, it is cléaat the employee is employed to wait rather
than waiting tdoe employed. U.S.DEP T OF LABOR, WAGE AND HOURDIV .,

FIELD OPERATIONSHANDBOOK at4, (accesse&eptember 1, 2019), available at

http://www.dol.gov/whd/FOH/FOH_Ch31.pdAccording to the DOl factors

suggesting that an employee is on duty for 24 hours or more include:

(1) the employee has no regular schedule of hours, or a schedule in
name only, and ieequired to perform work on a heligkelter basis at
any time during the day or nighdr

(2) the employee has a regular schedule of hours but the unscheduled
periods are so ctiirough with frequent work calls that this time is
not his or her own.


http://www.dol.gov/whd/FOH/FOH_Ch31.pdf

Id. Under a section titletHours worked by truck drivers, including team drivers
the DOL providesthe following guidance regarding “continuous tours of duty”
(i.e. tours of greater than 48 hours):

As indicated in 29 CFR 785.2216, waiting or layover time will be
considered offluty time and not part of the employee’s hours of work
if the empoyee is completelyelieved of all duties and

responsibilities, is permitted to leave the truck or tempatatyon to

go anywhere, knows in advance that work will not resume until a
specifiedtime, and the period of layover is of sufficient length to be
usedeffectively for theemployee’s own purposes. . Whether or not

a continuous tour of duty greater than 24 hours is interrupted by a
waiting or layover time is a question of fact.

Id. at 6.

An employee is “offduty,” and her time not compensable, whenishe
completely relieved from duty for a period of time that is long enough to enable
herto use the time effectively forehown purposes 29 C.F.R8 78516(a). To
determire whether an employee is -oor off-duty, the Court considers the
following:

[An employee]s not completely relieved from duty and cannot use
the time effectively fofher] own purposes unlegs]he is definitely

told in advance thds]he may leave the job and thathe will not

have to commence work until a definitely specified hour has arrived.
Whether the time is long enough to endhler| to use the time
effectively for[her] own purposes depends upon all of the facts and
circumstances of the case.

Id. Section 78.16(b) givedruck-driver-specific examples:
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A truck driver who has to wait at or near the job site for goods to be
loaded is working during the loading period. If the driver reafie3
destination and while awaiting the return trip is required to ¢ake

of [her] employer's propertys]he is also working while waiting. In

both cases the employee is engaged to wait. Waiting is an integral part
of the job. On the other hand, for example, if the truck driver is sent
from Washington, DC to New York City, leaving at 6 a.m. and

arriving at 12 noon, and is completely and specifically relieved from

all duty until 6 p.m. wheis]he again goes on duty for the return trip

the idle time is not working timgShe] is waiting to be engaged.

The Department of Transportation’s Federal Motor Carrier Safety
Regulations (“FMCSR”) Part 395 (“Hours of Service Rules”) dictate the amount of
on-duty time a driver can log per dayThe Hours of Service Rules limit a driver’s
on-duty time to 14 hours per day or 70 hours in any eigytperiod. 49 CFR §
395. The Hours of Service Rules also require a driver to spend 10 consecutive
hours offduty and/or in the sleeper berth before starting-bdist work period. A
driver must spend 34 consecutive hourscaffy and/or in theleeper berth before
she can “restart” hetO-hourperiod. The Hours of Service Rules dictate four duty
statuses into which commercial drivers must classify and record their(tijp@ff
duty; (2) Sleeper berti(3) Driving; (4) Onduty not driving 49 CFR § 395.8.

Althoughthe Hours of Service Rules are maitamount t@OL regulations
for FLSA purposesthey are nonetheless relevant to Plaintiff's wage claams
Plaintiff testfied that shealwaysrecorded her timaccurately anth accordace

with the Hours of Service Rule§here is no question thdtd time Plaintiff
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categorizedinder DOT statusédriving” and “on-duty not driving” are
compensable hourdyedeterminativassue is whether the hours Plaintiff recorded
as “off-duty” and “sleeper berth” are compensable under the FLSA and DOL
regulations.

Theclaim that she was on duty during sleeper berth andudifrelies on
three contentions: (1) drivers were respondittkeeping the refrigeration unit
fueled, monitoring the temperature of refrigeration units every 4 hours, and would
be called by a fleet manager at any time if the refrigerator unit exceeded a certain
temperature variance; (2) she was not free to gceladtar a shift, but was
required to request “home time” at least 10 days in advance; (3) shesepent
“sleeper berthtime waiting for loading and unloading.

Defendant argues that by logging time ascdafty and sleeper berth, Plaintiff
was attesting that she was completely relieved from work. Plaintiff never logged
more than 14 owluty hours in a day, and testified that most hours she could recall
working in a day including cduty, not driving time was 14 hours. According to
Defendant, these facts show tRéaintiff was “off-duty” for 10 hours a day or
more. As to whether “offluty” really meant Plaintiff was completely relieved
from work duties, Defendant points to Plaintiff’'s testimony that she was free to
engage in personal activities durinff- duty and sleeper berth timé&or instance,

Plaintiff testified that anytime she was logged as sleeper berth, she was in the bunk
12



area, and stated that “You can do anything personally you want to in your sleeper
berth area.” During 3#our restart peods, Plaintiff testified that she was relieved
of duty. When asked how often she did personal errands with her truck, Plaintiff
replied “Undetermined amount because thehteuar consecutive [offluty time] is
your time off’ Plaintiff testified that on 1:0and 34hour breaks, she would get
supplies, go to restaurants, go to casinos, and sometimes rent a car to run errands.
Plaintiff stated that while on ofiuty and sleeper berth status in her truck, she
would read bookgjse a tablet, use social media. She also testified that upon
return from a 3<hour break, she would be prompted by the onboard computer as to
whether she wanted to take credit for those hours. Plaintiff explained that “you
just say no because you were gone... typically because you were off the truck for
34 hours, you say no, those are not my hours.” Plaintiff stated that any time she
was doing company, she had to be listed aduiyp. When she was logged -off
duty, Plaintiff testified that she was not required to stay with her equipment if it
was secured.

The undisputed evidencempletelyundermines Plaintifé temperature
check argumentPlaintiff presentsi0 evidence that steer actuallychecked the
temperature during her sleeper berth orduffy time or received calls from a fleet
manager during her sleeper berth ordaifty time. Nor does shelaimthat she

was ever unable to get 5 hours of sleep. Cf. 29 C.F.R. §785.22(b) (“If the sleeping
13



period is interrupted by a call to duty, the interruption must be counted as hours
worked. If the period is interrupted to such an extent that the employee cannot get
[at least 5 hours'$leep, the entire period must be couridedPlaintiff's generic
argumentshatcompany policiesequired aroundhe-clock nonitoring, without
specific facts that Plaintiff's offluty or sleeper berth time waser actually
interrupted are merely sedkrving allegations insufficient to survive a motion for
summary judgmenihe Court reiterates for the sake of clarity tim@nmoving

party must ‘substantiate his allegations with sufficient probative evidence [that]
would permit a finding in [his] favor based on more than mere speculation,
conjecture, or fantasy.”Putman v. Unity Health SysteB48 F.3d 732, 7334

(8th Cir. 2003) (quotingVilson v. Int'l Bus. Machs. Cor62 F.3d 237, 241 (8th
Cir. 1995)).

Plaintiff offers no lawor regulationin support of heargument that she was
continuously orduty because “LTI drivers were not free to go home at the end of
the dayor week, or month” and were required to request “home time” at least 10
days in advanceThere is no evidence that Defendant prohibited drivers from
visiting home during a regular break. Even if there was, the relevance of this
argument is unclear.

Finally, Plaintiff argues that some of the time she loggeslesper bertlor

off-dutyis compensable because sveswaiting for trailers to béoadedand
14



unloaced The Court does not disagree with Plaintiff’'s contention that time spent
at or near thehspper or receiver while the trailer is being loaded and unloaded is
generally compensabl&ee?29 C.F.R. 785.16(b)However, Plaintiffprovides
nothing substantive regardintgow manyhours she was purportedly waiting for
loading and unloading withouy. Plaintiff's minimum wage claims for the week
ending December 4, 2015 rely the assumption that she was working
continuously 24 houra day, seven days a week, and theraefaeked 112 hours.
Plaintiff did not provideanyalternative arguments to support her minimum wage
claims thus hefailure to identify specific situations in which she was waiting
during loading or unloadinghakes it impossible for the Court to conclude that
there is a genuine issue as to how many hours in the week ending December 4
were compensahle

There is no genuine issue of fact as to whether Plaintiff was continuously on
duty. She was not, as a matter of law. Defendant is entitled to judgment on
Plaintiff's minimum wage claims.
Unconscionability

As toCounts Ill and IV of her Complaint, Plaintiff alleges that ltlease and
ICA (collectively, “Agreements”) that she entered into with Defendant were
unconscionable and voidable, and she is entitled to damages for restitution and

unjust enrichment.
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“Unconscionability has two aspects: procedural unconscionability and
substantive unconscionabilityState ex rel. Vincent v. Schneid&94 S.W.3d 853,
858 (Mo. banc 2006)“Procedural unconscionability deals with the formalities of
making the contract, while substantive unconscionability deals with the terms of
the contract itself.1d. “Procedural nconscionabilityfocuses on such things as
high pressure sales tactics, unreadable fine print, or misrepresentation among other
unfair issues in the contract formation procedd. “Substantive
unconscionability means an undue harshness in the contract’ tedm$/lissouri
law requires that for a contract to be voidedunmnscionability it must be both
procedurally and substantively unconscionalfleeasants v. Am. Exp. C&41
F.3d 853, 857 (8th Cir. 20083iting Kansas City Urology, P.A. v. United
Healthcare Service61 S.W.3d 7, 1415 (Mo. Ct. App. 2008).

Procedural Unconscionability

Plaintiffs memorandum in opposition to summary judgment offers two
arguments for procedural unconscionability: (1) the “fé@A” made
“misrepresentations” about her ability to hire employee drivers and provide
truckingservices to other companies, and (2) unequal bargaining power between

Plaintiff and Defendant.

LIn her Complaint, Plaintiff also claims that @A is a contract of adhesion but fails to
elaborate on that allegation in her memo in opposition. Because Missouri courts do not “view
adhesion contracts as inherently sinister and automatically unenforcédiolegst Div-
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Plaintiff claims that there is a fact dispute as to “whethisrepresentations
were used to induce drivers to enter into those confrakelswever,sheneither
claimsthat she was prevented from reading the Agreenmemidoessheclaim to
have been tricked by unreadable fine prinhe &es not allege that Defendant
made anyndependent representaticaisout himg employeesind workng for
other companies that unfairly induced her into entering into the Agreentents.
fact, Plaintiff testified that she entered into the Agreements because she wanted to
make better money by getting better freight lines. There is no evidencayhat a
fraud or coercion on behalf of Defendant influenceddesision making.

Plaintiff does not elaborate on her “unequal bargaining power” argument.
In any case, Wwether the inequality she alleges is based on the paréksgive
status as employ@amploye or corporationndividual, “[i]t is not enough to assert
that one party was less sophisticated than the btlsamder v. Alexander
Richardson Investment334 F.3d 712, 720 (8th Cir. 2003)There must be some
evidence that the party holding theperior bargaining power exerted that power in
overreaching the less sophisticated party by, for example, engaging in fraud or
coercion or by insisting on an unconscionable cldulsk. There is no evidence or

even allegation of overreach here.

OPRMC, LLC v. Dep't of Soc. Servs., Div. of Med. Se2¢4. S.W.3d 371, 379 (Mo. App. W.D.
2007), Plaintiff's unadorned allegation fails to raise any triable issue.
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Plainiff's argument for procedural unconscionability rests on Defendant’s
conduct while the parties were bound by the cont®®obcedural
unconscionability focuses on the contract formation process, not on the actions of
the parties after the contract is signed. The proper action for a party’s failure to
hold up their end of a bargain is breach of contract, not unconscionability.
Plaintiff's complaints about Defendant’s failure to act in accordancetieterms
of the Agreements are irrelevdrere.
Substantive Unconscionability

Plaintiff claims that there is a genuine issue of fact as to whether the terms of
the Agreements were “so osaled that the whole agreement should be set aside
and declared unconscionable.” The terms that Plaintiff cites as unconscionable
are: Defendant’sight to change mileage ratasits sole discretigran acceleration
clauseexercisedat Defendant’s sole discretiaine “Events of Default'thatall
applied to Plaintiff and ntdo Defendant, an “Event of DefaultVhere either party
terminaedthelCA and“Lessee fails within five (5) days thereafter to enter into a
new Contractor Agreement with another Operating Carrier acceptable to Lessor in
the exercise of Lessor’s salescretion” and the absence of a penaltyanst

Defendanif Defendant terminated tHEA or Leasé&

2 None of the complainedf terms were acted on by Defendant.
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Plaintiff neitheroffers authority in support of the unconscionabitifythe
terms , nor does she elaborate on the undue harshness they purportedly impose.
Rather, she seems to rest her hopes for overcoming summary judgment on a single
case in whichihe Eighth Circuit reversed a summary judgment ruling for a trial on
the “moral issue of unconscionabilityTurner v. Fergusonl49 F.3d 821, 825
(8th Cir. 1998).Turnerdid not concermrcontractual unconscionabilityTurner
involveda breach of fiduciary duty and a question of whether a general partner
profited unconscionably from a land transaction that involveddsalfing.
Reasonable people could differ as to whether the partner ignored a competing offer
so that he could acquire a higher stake in the land through his own development
company, necessitating a trial on that issdaconscionable profit, as an element
of a breach of fiduciary duty action,wsolly distinct fromcontractual
unconscionability. Plaintiff's reliance drurneris inapt.

Plaintiff's bare assertions that the Agreements were s@idied and unduly
harsh as to render them void are insufficient to overcome summary judgment. A
contract is not unconscionable simply because it confers some right or obligati
on one party but not the otheBee State ex rel. Vincedb4 S.W.3cht 859
(labelling the “mutuality of obligationfequirement asa dead letter in contract
law”). “As long as the requirement of consideration is met, mutuality of obligation

IS present, even if one party is more obligated than the othe&r(¢juotations
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omitted) It is not disputed that Plaintiff and Defendant exchanged consideration
in this transaction.

Plaintiff offers no evidence that the complaire@derms were unduly
oppressive, and mere unilaterality a right or obligatmocontract, without more,
does not rise to unconscionabilitgummary judgment as to Plaintiff's contract
claims will be granted in favor of Defendant.

Conclusion

Forthe reasons stated above, Defendant is entitled to summary judgement
on Plaintiff's minimum wage and contract claims (Couritg)l Summary
judgment is also granted for Defendant as to Plaintiff’'s request for declaratory
judgment (Count V). Plaintiff's pending Motion to Compel (Doc. No. 50) is
deniedas moot.

Accordingly,

IT IS HEREBY ORDERED that Defendant’s Motiofor Summary
JudgmeniDoc. No0.38] is GRANTED.

IT IS FURTHER ORDERED that Plaintiff's Motion to Compel [Doc. No.
50] isDENIED as moot

A separate judgmeirt accordance with this Opinion, Memorandum, and
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Orderis entered this santate.
Dated thisl3" day ofSeptember2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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