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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
JAMES H. BAKER,
Plaintiff,
V. Case No. 4:18CV310 HEA

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

N s N N N N N N

Defendant.

OPINION, MEMORANDUM AND ORDER

This matteris before the Court for judicial review of the final decision of the
Commissioner of Social Security finding that Plaintiff is not disabled and thus not
entitled to disability insurance benefits or supplemental security incoder
Title 11, 42 U.S.C. 88 40434, and Title XVI, 42 U.S.C. § 1381385,
respectivelyFor the reasons set forth below the decision oCivamissioners
affirmed.

Background and Procedural History

Plaintiff filed his application for disability insurance benefits under Title I
on August 5, 2014, and his application for SSI under Title XVAogust § 2014.
Plaintiff was born in 187, and allgyed disability beginnindgune 1, 20141In his
Disability Report, Plaintiff alleged disability due to manic depressive condition,

back pain, sciatica, and high blood pressiaintiff's applications were denied
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initially. Following an administrative hearirgefore Administrative Law Judge
Thomas Aubleon Septerber 15, 2016 Plaintiff’'s claims were denied in a written
opinion by an ALJ, datedpril 19, 2017. OnJanuary 5, 2018, the Appeals
Council of the Social Security Administration denied Plaintiff’'s request for review.
Thus, the decisioof the ALJ stands as the final decision of the Commissioner.
The ALJ’s Decision

ALJ Aublefound that Plaintiff met the insured status requirements of the
Social Security Act througWarch 31, 2015 He found that Plaintiff had not
engaged in substantial gainful activity since the alleged onset date®fl, 2014

The ALJ found that Plaintiff lesevere impairments of degenerative disc
diseasef thelumbarspine and majodepressie disorder The ALJ found that
Plaintiff’'s impairments of hypertension and carpal tunnel syndrome to be non
severe.The ALJ did not findhatPlaintiff had an impairment or combination of
impairments listed in or medically equal to one contained in 20 C.F.R. part 404,
subpart P, appendix 1in making this determination, the ALJ considered
Plaintiff’'s degenerative disc diseaseder the requirements of Listing 4,&nd
Plaintiff’'s mental impairmentander the reguements of Listing 12.04. In both
casa, the ALJ foundhat the requirements were not met.

The ALJ found that Plaintiff retained the residual functional capacity (RFC)

to perform light work as defined in 20 C.F.R. 88 404.1567(b) and 416.967(b).



Plaintiff can never climb ladders, ropes, or scaffolele can nomore than
occasionally climb stairsr ramps and occasionally balance, stoop, kneel, crouch,
and crawl Plaintiff can have nexposure t@xcessive vibrationynprotected
heights or hazardoumachinery.He is limited to work involving simple, routine
tasks. Plaintiff can work only in a low stress job, defined as having onl
occasional decision making and only occasional changes in work setangiff
cannot work with a production quota, meaning no strict production standard and no
rigid productionpace. He can have ontgcasional interaction witthe general
public and coworkers. The ALJ concluded that Plaintiff's impairments would not
preclude him from performing work that exists in significant numbers in the
national economy, those jobs including feelentaryand unskilled jobs of small
productassemblerproduct sorterandproduct mounter

With respect tdlaintiff’'s degenerative disc disease and depression, the ALJ
found that those impairments could reasonably be expected to cause & alleg
symptoms, but that Plaintiff's statements concerning the intensity, persistence, and
limiting effects of the symptoms are not entirely consistent with the medical
evidence and other evidence in the record. For example, the ALJ noted that
Plaintiff’'s physical examinations frequently showed full strergpidintact
sensation, and often showed that Plaintiff's gait was noriftaé ALJ also noted

inconsistencies in the record regarding Plaintiff's drug use.



Standard of Review

The standard of revietereis limited to a determination of whether the
decision is supported by substantial evidence on the record as a Bimhilam
v. Colvin, 794 F.3d 978, 983 (8th Cir. 2015ubstantial evidence is less than
preponderance, but enough that a reasonable mind might accept as adequate to
support the Commissioner’s conclusidsee id.

The Court must consider evidence that both supports and detracts from the
Commissioner’s decision but cannot reverse the decision because substantial
evidence also exists in the record that would have supported a contrary outcome, or
because it would have decided the case differe@dg.Andrewsv. Colvin, 791
F.3d 923, 928 (8th Cir. 2015)f the Court finds that the evidence supports two
inconsistent positions and one of those positions represents the Commissioner’s
findings, the Court must affirm the Commissioner’s decisihight v. Colvin,

789 F.3d 847, 852 (8th Cir. 2015)he EighthCircuit has stated that “[w]e defer
heavily to the findings and conclusions of the Social Security Administration.”
Id. (quoting Hurd v. Astrue, 621 F.3d 734, 738 (8th Cir. 2010))
Standard for Determining Disability
The Social Security Act defines as disabled a person who is “unable to
engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or which



has lasted or can be expected to last for a continuous period of not less than twelve
months.” 42 U.S.C. § 1382c(a)(3)(A¥ee also Hurd v. Astrue, 621 F.3d 734, 738

(8th Cir.2010). The impairment must be “of such severity that [the claimant] is not
only unable to do his prewus work but cannot, considering his age, education, and
work experience, engage in any other kind of substantial gainful work which exists
in the national economy, regardless of whether such work exists in the immediate
area in which he lives, or whethespecific job vacancy exists for him, or whether

he would be hired if he applied for work42 U.S.C. § 1382c(a)(3)(B).

A five-step regulatory framework is used to determine whether an individual
claimant qualifies for disability benefit20 C.F.R. 88104.1520(a), 416.920(a);
see also McCoy v. Astrue, 648 F.3d 605, 611 (8th Cir.2011) (discussing the five
step process). At Step One, the ALJ determines whether the claimant is currently
engaging in “substantial gainful activity”; if so, then he is nealled.20 C.F.R.

88 404.1520(a)(4)(1), 416.920(a)(4)(NtcCoy, 648 F.3d at 611.

At Step Two, the ALJ determines whether the claimant has a severe
impairment, which is “any impairment or combination of impairments which
significantly limits [the claimant's] physical or mental ability to do basic work
activities”; if the claimant does not have a severe impairment, he is not disabled.
20 C.F.R. 88 404.1520(a) (4)(ii), 404.1520(c), 416.920(a)(4)(ii), 416.920(c);

McCoy, 648 F.3d at 611.



At Step Three, the ALJ evaluates whether the claimant's impairment meets
or equals one of the impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix
1 (the “listings”). 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iii). If the
claimant has such an impairment, the Commissioner will find the claimant
disabled; if not, the ALJ proceeds with the rest of the-$itep process20 C.F.R.

88 404.1520(d), 416.920(dYIcCoy, 648 F.3d at 611.

Prior to Step Four, the ALJ must assess the claimant's “residual functional
capacity” (“RFC”), which is “the most a claimant can do despite [his] limitations.”
Moorev. Astrue, 572 F.3d 520, 523 (8th Cir.2009) (citing 20 C.F.R. § 404.1545 (a)
(1)); see also 20 C.F.R. 88 404.1520(e), 416.920(e). At Step Four, the ALJ
determines whether the claimant can return to his past relevant work, by comparing
the claimant's RE with the physical and mental demands of the claimant's past
relevant work. 20 C.F.R. 88 404.1520(a) (4) (iv), 404.1520(f), 416.920(a) (4) (iv),
416.920(f);McCoy, 648 F.3d at 611. If the claimant can perform his past relevant
work, he is not disabledf the claimant cannot, the analysis proceeds to the next
step. Id.

At Step Five, the ALJ considers the claimant's RFC, age, education, and
work experience to determine whether the claimant can make an adjustment to

other work in the national economytlfe claimant cannot make an adjustment to



other work, the claimant will be found disablezD C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v)McCoy, 648 F.3d at 611.
Issues

Plaintiff assertshat his denial of benefits was not supported by substantial
evidence. Specificallyylaintiff raises the following issues: whether the ALJ
performed a proper credibility analysis; whether the ALJ failed to discuss and
iIdentify migraines as a severe inmpaent; whether the RFC is soprted by
substantial evidence; andhether the ALJ improperly weighed opinion evidence.
Did the ALJ perform a credibility analysis as required byPolaski?

Plaintiff claims that the ALJ’s decision did not contain an evaluation of
Plaintiff’'s credibility and failed to discuss tinelevantfactorsfrom Polaksi v.
Heckler, 739 F.2d 1320 (8th Ci.984) In Polaski, the Eighth Circuit held that an
ALJ analyzing a claimant’s subjective pain complaints must consider five factors:
(1) the claimant's daily activities; (2) the duration, frequency, and intensity of the
pain; (3) precipitating and aggravating factors; (4) dosage, effectiveness and side
effects of medication; and (5) functional restrictiohd.at 1322 Still, “The ALJ
[is] not required to discuss methodically e&dhaski consideration, so long as he
acknowledge[s] and examine[s] those considerations before discounting [the
claimant's] subjective complaintsl’owe v. Apfel, 226 F.3d 969, 972 (8th Cir.

2000). “Because the ALJ [is] in a better position to evaluate credibility, we defer



to his credibility determinations as long as they [are] supported by good reasons
and substantial evidenceCox v. Barnhart, 471 F.3d 902, 907 (8th Ci2006).

When discounting a claimanssbjective pairtomplains, the ALJ must
make a specific credibility determination, articulating the reasons for discgeditin
the testimony, addressing any inconsistencies, and discussing the Polaski factors.
See Baker v. Apfel, 159 F.3d 1140, 1144 (8th Cir. 1998)he inability to work
without some pain or discomfort is not a sufficient reason to find a Plaintiff
disabled within the strict definition of the Acthe issue is not the existenof
pain, but whether the pain a Plaintiff experiences precludes the performance of
substantial gainful activitySee Thomasv. Sullivan, 928 F.2d 255, 259 (8th Cir.

1991).

The ALJ addressed the filolaski factors inhis decision, even if he did not
group them together or specifically citeRolaski. The ALJ notedPlaintiff’'s daily
activities such as preparing meals, shopping in stores, and going on social outings.
The ALJnoted thaPlaintiff's backpainwas triggered byperiods of standingand
interfered with Plaintiff's sleep. The ALJ noted that Plaintiff had reported pain
relief with Vicodin and epidural steroid and nerve root injection2015-16, and
that Plaintiff testified at the hearing that marijuana was pnogikim some pain

relief. The ALJ found thaPlaintiff had moderatéunctionallimitatons.



“Subjective complaints may be discounted if there are inconsistencies in the
evidence as a wholePolaski, 739 F.2d at 1322. The ALJ considered
inconsistencies between Plaintiff's subjective complaints and the medical records,
as well as Plaintiff's own inconsistent statemerdg.noted that although
Plaintiff’'s medical records often showed positive straight leg testing on the left,
those same records showed that Plaintiff frequently had normal gait, full strength,
and intact sensation. The Ahlkonoted that Plaintiff reported@0%
improvement when he was about 4 months-gasgery. Furthermore, the ALJ
noted that Plaintiff was inconsistent about his cocaine use throughout the record.

The Court finds that the ALJ adequately addresse@aleeski factors and
made specific credility determinations regarding Plaintiff.

Did the ALJ fail to discuss and identify migraines as a severe impairment?

Plaintiff claims that the ALJ’s “decision failed to discuss [Plaintiff's]
migraines and failed to find they were a severe impairmemjtdessidence that
they cause more than minimal work related restrictions.”

The ALJ did noterr in failing to identify or discuss Plaintiff'siigraines as
Plaintiff neitheralleged migrainesin his applicatiorfor benefits nor testified about
migraines at the hearindgsee Anderson v. Barnhart, 344 F.3d 809, 814 (8th Cir.
2003)(A limitation not alleged in an application for benefits or during a hearing is

waived on appe3l.



Is the RFC is supported by substantial evidence?

As stated ative,the RFC is‘the most a claimant can do despite [his]
limitations.” Moore, 572 F.3cat523 (citing 20 C.F.R. § 404.1545 (a) (18n
ALJ's RFC finding is based on all of the record evidence, including the claimant's
testimony regarding symptoms and limitations, the claimant's medical treatment
records, and the medical opinion evidengee Wildman v. Astrue, 596 F.3d 959,

969 (8th Cir. 2010); see also 20 C.F.R. § 404.1545; Social Security Ruling (SSR)
96-8p. An RFC determination made by an ALJ will be upheld if it is supported by
substantial evidence in the recofde Cox v. Barnhart, 471 F.3dB02, 907 (8th

Cir. 2006).

Plaintiff argues only that the RFC is not supported by substantial evidence
because the ALJ’s “decision fails to indicate how [the medical] findings support
the conclusion that claimant can stand and walk 6 hours in an 8 hour day.”
However, Plaintiff does not cite to the recdod this purported conclusignor can
the Court locaté therein In his decision, the ALJ noted that Plaintiff's RFC did
not include the full range of “light wotkandthat Plaintiff had additional
limitations. The ALJ noted that he askihie vocational expert about jobs in the
national economy, accounting fBlaintiff’'s additional limitations.This is
evidenced by the hearing transcriptwhichthe ALJ presented a hypothetical to

the vocational expethatassumed a person who was able to “stand/walk for about
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two hours and sit for up to six hoursan eighthour workday with normal

breaks.” The ALJ also presented a second hypothetical, modified to include an at
will sit/stand option. In each case, the vocational expert opinegbbigéxist in
significant numbers in the national economy that such hypothetical persons could
perform?

The ALJ’s finding that Plaintiff could stand or walk for two hours and sit for
six hours in a normal workday is supported by substantial evid&uaté. of the
doctors who opined as to Plaintiff's wer&lated abilities posturgery thought that
Plaintiff could stand or wafidor about 4 hours during a workda@f those two
doctors, Dr. Morris opined that Plaintiff could sit for a total of 4 hours in a
workday; Dr. Aubuchon opined that Plaintiff could sit for a total of 2 hours.
records from aemergency room visdéfterthe hearing datbut beforehe ALJ
iIssued his decision, Plaintiff told doctors that he actually achieved pain relief by
sitting upright at 90 degrees.

Substantial evidence, therefore, supports the RFC with regard to Plaintiff's
ability to sit, stand, and walk during an eight hour workday.

Did the ALJ improperly weigh opinion evidence?

1 with respect to the latter hypothetical, the vocational expert opined that chénoginsjtting

to standing more frequently than every 30 minutes would not be reasonable in the jobs she
provided.

2 The form completed by Dr. Aubuchon contained only one column for “Stand/walk.” In that
column, both “less than 2 hours” and “about 4 hours” were checked.

11



Plaintiff claims that the ALJ improperly weighed the opinion advice sf Dr
Morris, Aubuchon, Bryant and Dunihe ALJ afforded partial weight to the
opinion of Dr. Morris, little weight to Dr. Aubuchon, someight to Dr. Bryan,
and significant weight to Dr. Dunn.

“Physician opinions that are internally inconsisfdrare entitled to less
deference than they would receive in the absence of inconsistenGigdams v.
Barnhart, 393 F.3d 798, 803 (8th ICR005). “A treating source's opinion is not
‘inherently entitletdto controlling weight. Myersv. Colvin, 721 F.3d 521, 525
(8th Cir. 2013) The regulations only accoabntrollingweight to source opinions
if they are”not inconsistent witthe other substantial evidente&0 C.F.R. 8§
404.1527(c)(2), 416.927(c)(2)hereforethe Eighth Circuit has “uphelah ALJs
decisionto discount a treating physician's opinions where those opinions were
internally inconsistent, and where the physician's opinion was inconsistent with the
claimant's own testimony.Myers, 721 F.3d at 525

Drs. Morris, Aubuchon, and Bryan treated or examined Plaintiff in relation
to his back pain. In assigning weight to these physicians’ opinions, the ALJ relied
heavily on objective medical evidence that Plaintiff had full strength, intact
sensation, and normal gait. Indeed, evidence of full strength and intact sensation
may be considered inconsistent with physicians’ recommendations of serious

orthopedic limitatios. See, e.g. Guillams, 393 F.3dcat 803 (physician’s
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recommendation of “total limitations in lifting and carrying” was inconsistent with
his finding of musculature of good quality in upper extremiti&sga v. Astrue,

708 F.Supp.2d 941, 953 (physician’s treatment notes showing 5/5 extremity
strength, normal sensation, and limited range of motion were inconsistent with
recommended limitationsy\wight v. Colvin, 789 F.3d 847, 853 (8th Cir. 2015)
(two physicians’ limited seating recommendations were properly assigned little
weight, due in part due to another physician’s finding of 5/5 strength in lower
extremities).

Dr. Morris performed a consultative examination on Plaintiff which resulted
in his recommendations of significant limitations for Plaintiff. The ALJ's RFC and
hypothetical aligned with Dr. Morris’s recommendatioms;ept that Dr. Morris
opined that Plaintiff could sit faynly 4 hours a dagndthat Plaintiff could only
occasionallyreach, push, and pullThe ALJ wrote that he afforded less weight to
the opinion of Dr. Morris because mscommendetimitations were not consistent
with Plaintiff's examination, which showed Plaintiff could walk without a cane,
had full strength in &bf his lower extremities excepting the left gastrocnemius,
could rise from a chaigould get on and off the exam table independeatig, had
a normal gait Plaintiff also showe8/5 grip strength, 5/5 upper extremity
strength, and only slightly reduced shoulder range of motion (140/150° flexion and

abduction, 80/90° internal rotation, normal adduction and internal rotation).
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Additionally, Dr. Morris’ impressions were that Plaintiff hadly residual minor

low back pain possurgery and residual leftlSadiculopathy. The ALJ also noted
thatDr. Morris only examined Plaintiff once, and had no access to Plaintiff's prior
medical records.

Dr. Aubuchon, Plaintiff's pain management doctor, filled out a Physical
Residual Functional Capacity Questionnaire on March 27, 2017. Dr. Aubuchon
opined therein that Plaintifould sit only 20 minutes at a time, sit only 2 hours per
day, and stand/walk about 4 hours per tiahe ALJ wrote that he afforded less
weight to Dr. Aubuchon’s recommended limitatidrecause theyere
inconsistent with the evidence and Dr. Aubuchon’s treatment records, which
showedPlaintiff as having full motor strength, intact sensation and normal gait.
Plaintiff argues thatmultiple places in the recoghowthathe had an antgic gait
or limp, which he contendbe ALJ ignored.While Dr. Aubuchon and some other
BJC physicians did note that Plaintiff had an abnormal gait, the most recent of
these observations was made before Plaintiff had back surgery, more than a year
before Dr.Aubuchon completed the Physical Residual Functional Capacity
Questionnaire. The recemostsurgeryrecords showed, as indicated by the ALJ,

that Plaintiff's gait was normal.

3 Seefootnote 2 supra.
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Similarly, the ALJ’s decision to give some weight to Dr. Bryan’s opinion
that Plaintiff could one day return to work was supported by substantial evidence.
The ALJ noted that although this statement was conclusory and not spewidis, it
alsoconsistent with the objective findings of full strength, intact sensation, and
normal gait The ALJ’'s asigmment ofpartial weight to Dr. Bryan’s opinion was
reasonably supported by the evidence.

The ALJ placed significant weight on the opinion of Dr. Dunn, the state
agency psychologist who reviewed Plaintiff's medical records and offered a mental
residual functional capacity assessment. Plaintiff claims that ALJ did not explain
why the RFCincludedoccasional public contact, while Dr. Dunn’s oguithat
Plaintiff “would perform best at a position that did not include dealing with the
public....” In fact Dr. Dunn alsmpined that Plaintiff was only moderately limited
in his ability to interact appropriately with the general public. The ALJ
acknowledged thddr. Dunn’s recommendations of moderate limitations were
consistent with evidence of Plaintiff's “flat affect and some problems getting along
with others.” The RFC reflects these limitations.

Theweights afforded by the ALJ to the medical opinions vegneropriate
given the inconsistencies in the recexddence

Conclusion

15



Based upon the foregoing, the At decision is supported substantial
evidence in the record.

Accordingly,

IT IS HEREBY ORDERED that the decision of the Commissioner is
AFFIRMED .

A separate Judgmemt accordance with this OpinioMemorandum and
Orderis entered this same dated.

Dated thisl7" day of May 2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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