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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LANA WEINBACH,

Nl N N N

Plaintiff,
V. ) Case N04:18-CV-00381JAR
THE BOEING COMPANY and ))
COMPUTERSHARE, INC. )
Defendang. ))

MEMORANDUM AND ORDER

This matter is before the Court ¢ime separate motions to dismiss filed by Defendants
The Boeing Company‘Boeing”) and Computershare, In€Computershare”).(Doc. Nos.17
and 23. The motiors arefully briefed and ready for dispositiorf-or the following reasons, the
motiors to dismiswill be granted in part and denied in part.
l. Background

In 2008, Plaintiff Lana Weinbach'’s stock in Defendant The Boeing Company viasl tur
over to the State of Missouri after it was presumed to be abandddechpk, Doc. No. 1 1 23).
Specifically, Boeing, though its agent Computershare, reported 2,588inftifPs shares were
abandoned property, anldose shares weteansferredo the Treasurer of the State of Missouri
under the procedures set forth the Missouri Uniform Disposition of Unclaimed Property Act
(“UDUPA”), Mo. Rev. Sta § 447.50et seq (Compl. at 125). PlaintiffallegesthatBoeing and
Computershare (collectively, “Defendantdgiled to comply with the UDUPA because they
transferred Plaintiff's shares without complying with the statute’s notmarements. (Compl.

at § 3132).
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In October 2010, the Treasurer sold Plaintiffs shares in accordance with state
regulations. (Compl. at § 38). Plaintiff claims that the value of her shra@stober 2010 is
significantly lower than theurrent valueof those sharegan amount exceedin§960,000).
(Compl. at 11 39-40).

On March 7, 2018Plaintiff filed this action against Defendants asserting three causes of
action: negligence (Count 1); conversion (Count Il); and breach of fiduciary (Qaynt I11).
Boeing moves to dismiss Plairitdf complaint on several grounds. Boeing fiastjues that the
UDUPA administrative process is the exclusive remedy for Plaintiff's injusied Plaintiff has
failed to exhaust those remedieBoeingalso contendshat Plaintiff fails to state a clainoif
which relief may be granted. Boeiagguesthat Plaintiff's negligence claim is actually a claim
for negligence per se and that Missouri does not recognize a private right of actiorthende
UDUPA. Boeingalso argueshat Plaintiff's conversion clainfails because Boeing never
assumed a right of ownership over the propettgstly, Boeingnaintainsthat Plaintiff's breach
of fiduciary duty claim fails because Boeiitgelf owes no fiduciary duty to its stockholders
under Delaware law. Defendant Camgrshare advances similar arguments in its motion to
dismiss except that it claims Plaintiff cannot state a claim for breach of fiduciaryagaiiyst it
as a transfer agent
. Legal Standard

In ruling on a motion to dismiss, the Court assumes als fattged in the complaint are
true, and liberally construes the complaint in the light most favorable to the plaiEtiert v.
Titan Tire Corp, 514 F.3d 801, 806 (8th Cir. 2008Jhe purpose of a motion to dismiss under
Federal Rule of Civil Procedure 12(b)(6) is to test the legal sufficiency ofdhmplaint. An

action fails to state a claim upon which relief can be granted if it doesaaat f#nough facts to



state a claim to relief that is plausible on its fa@ell Atlantic Corp. v. Twmbly, 550 U.S. 544,
555, 570 (2007). To survive a motion to dismiss, a plaintiff's factual allegations “must be
enough to raise a right to relief above the speculative lelel.at 555.
1. Discussion

a. Exhaustion of Administrative Remedies

Under Missouri law, atrial court does not have subject matter jurisdiction in a case in
which the party seeking judicial review has not exhausted all administrativedies.Doody v.
State, Dejt of Soc. Servs., Div. of Child Support En993 S.W.2d 563, 565 (Mo. Ct. App.
1999). The purpose of exhaustion is to prevent premature interference with agenegses
so that the agency may function efficiently and so that it may have an oppottuodyrect its
own errors, to afford the parties and the cothésbenefit of its experience and expertise, and to
compile a record that is adequate for judicial revield. (internal citation omitted).

Boeing argues that Plaintiff's complaint should be dismissed so that she nmaiy lseib
claim through theoroper administrative procedures under the UDUPA. (Doc. No. 20 at 13).
Plaintiff respondghat exhaustioms an affirmative defenseot a pleading requiremerand that,
in any event, her administrative remedy was inadequate because the value of heatghares
time they were sold by the Treasurer in 2010 is substantially less tharcuhent value
Boeing replies that if Plaintiff already obtained the relief sought, shedbeyrohibitedfrom
obtaining a double recovery froboth Boeing and thé&tate. Moreover, Boeing argues that the
UDUPA does not create a private cause of action against Boeing.

Boeing does not cite, nor can the Court identify, any case law requiring Pl&ntiff
affirmatively pleadadministrative remedies. Thus, failureewhaust is an affirmative defense

that cannot be resolved on this motion to dismiss record.



b. Negligence

To make an adequate claim for common law negligence, a plaintiff must estahbtish th
the defendant had a duty to protect the plaintiff from injury, the defendant failed conpenat
duty, and the defendastfailure proximately caused injury to the plaintiftopez v. Three
Rivers Electric Ceop., Inc, 26 S.W.3d 151, 155 (Mo. banc 2000Existence of autyis
normally based on foreseeabilityaththe conduct complained wfight lead to the injury
suffered. Id. at 219. If the injury is foreseeable and the conduct occurreddtitghas been
breached.ld.

Plaintiff alleges that Defendants owed her a duty under the UDUPA to exercise
reasonale and necessary diligence consistent with good business psacti@scertain her
whereabouts before assuming that her statk beerabandoned. (Compl. at  58pefendants
argue that Plaintiff is actually asserting a claim for negligence pandéhat a statute cannot
establish the duty owed to a plaintiff a negligence action In support, they point to nearly
identical action filed by PlaintiffiWeinbach v. Starwood Hotels & Resorts Worldwide, No.,
4:16CV783JCH, 2017 WL 3621459, at *3 (E.D. Mo. Aug. 23, 2017). Defendagte that
Plaintiff's claims before the Court here should fail $amilar reasons

In Starwood HotelsPlaintiff asserted a claim of negligence per setli@r defendant’s
failure to make proper efforts to locatkaitiff before deeming her shares to be abandamed
transferring them to the Treasurdd. The Court rejected her claim, holding tila¢ UDUPA
did not create a private right of actiand that the UDUPA was not a safety statae thus

could not provide a basis for common law negligence per se.



Here, Plaintiff brings a negligence claim whighunlike negligence per seloes not
requirethe Court to examinéegislative intentor whether the UDUPAallows such a claim
Thus, thedecisionin StarwoodHotelsis notdispositive

Instead, the Court findSill v. Burlington N. R.R87 S.W.3d 386, 3992 (Mo. Ct. App.
2002)to be instructive.In Sill, the plaintiffs were injured as a result of a collision between their
vehicle and a horse that escapedatigh a fence owned and maintained by the railrddd at
388. The plaintiffs claimed that the railroad was negligenits violation ofa Missouri statute
requiringrailroads to “erect and maintain lawful fences” along the railroad-afjlatay. Id. at
389, 392. The railroad argued that the statute did not create a duty under negligence per se or
common law negligencdd. at 392.

The Missouri Court of Appeals held that “it would be foreseeabldtte railroad]that
failure to exercise reasonabtare in the maintenance of the fence along its-afyiatay could
lead to an animal proceeding onto the track, traveling beyond theofiglzty, and colliding
with an automobile on a nearby public highwayd. at 394. Therefordt held that the same
principles applied to a claim of violations of the statutory duty as to a violation of axqudged
under the general principles of lawid. Here, it is foreseeable that Defendants’ failure to
exercise due care in locating and notifying stockholders before transferringtiaees to the
Treasurer would lead to the wrongful transfer and loss of propérhus, the UDUPA may
establish a duty of care.

Defendants alsargue that Plaintiff mugtlead“something more” than enereviolation
of a regulatory schente assert a negligence actio8eeDierkes v. Blue Cross & Blue Shield of
Mo., 991 S.W.2d 662, 669 (Mo. 1999). Plaintiff has done so here. Although she cites the notice

requirements set forth in the statute to establish Defendanysotioare, her negligence claim is



not based solely on a violation of the UDUPA, nor does her claim consist solelyatémpt to
enforce the UDUPA. See id. Accordingly, Defendants’ motions to dismiss Count | will be
denied.

c. Conversion

Generallyspeaking, “conversion is any distinct act of dominion wrongfully exerted over
one’s property, in denial of his right or inconsistent with i&ldridge v. Francis 503 S.W.3d
314, 317 (Mo. Ct. App. 2016)interal citation omitted). Conversionrequiresproof of three
elements: (1) the plaintiff is entitled to possession of the property; (2) theddelt exercised
unauthorized control over the property; and (3) the defendant deprived the plaintiff afdher]
to possessionLafayette v. Courtney$89 S.W.3d 207, 210 (Mo. Ct. App. 2006).

Defendants argue that Plaintiff's claim for conversion fdiscause Defendants’
possession of the property was authorized under the UDUPA. However, this assumes fac
beyondthe face ofPlaintiff's complaint and maleelegal conclusiagiregarding the propriety of
Defendants’actions. Moreoverno Missouri court has expressly rejectedconversion claim
based upon a stock transfeccordingly, after careful review of Plaintiff's complairthe Court
concludes that RBintiff has adequately pledonversion, andefendants’ motios to dismiss
Count Il will be denied.

4. Breach of Fiduciary Duty

To state a claim for breach of fiduciary duty under Missouri Raintiff must show: (1)

a fiduciary relationship existed; (Byeat; (3) causation; and (4) harnmt’| Envtl. Mgmt., Inc.
v. United Corp. Servs., Inc858 F.3d 1121, 1125 (8th Cir. 201(¢jting Robert T. McLean
Irrevocable Tr. v. Patrick Davis, P.C283 S.W.3d 786, 7983 (Mo. Ct. App. 2009). Boeing

argues that under Delaware law, an issuing corporation does not owe a yidudwro its



stockholders. Computershare argues that no fiduciary duty relationship exwgézrat, a
transfer agent, and Plaintiff.

While a corporation’s directors and officers may owe certain fiduciary dtaigss
shareholders, a corporation itself does neeeA.W. Fin. Servs., S.A. v. Empire Res.,,|881
A.2d 1114, 1127 (Del. 2009holding that under Delaware law, the issuing corporation is not a
fiduciary to its stockholders). Similarlpther courts have found that a transfer agent holds a
duty to the corporation, not the sharehold&ee Affiliated Ute Citizens v. United Staté86
U.S. 128, 152 (1972) (“if the two men and the employer bankKuradioned merely as a transfer
agent, there would have been no duty of disclosure” under securitiesGawfpyle v. Olde
Monmouth Stock Transfer Cdl30 Nev. 801, 810, 335 P.3d 190, 197 (20(w)ding that a
transfer agent is not liable to a shareholder for mere nonfeasance, and that ragans® duty
wasto the corporation)Mears v. Crocker First Nat. Bank of San Francisé@ Cal. App. 2d
482, 485, 218 P.2d 91, 92 (195(olding thatthere exists no common law fiduciary duty
between a stockansfer agent and a shareholddrere there is no direct relationship between
the parties Thus, Count Il will be dismissed without prejudice.

V.  Conclusion

Accordingly,

IT ISHEREBY ORDERED that Defendant The Boeing Company’s noot to dismiss
(Doc. No. 17) iDENIED as to Counts | and Il, afdRANTED as to Count .

IT ISFURTHER ORDERED that Defendant Computershare, Inc.’s imotto dismiss
(Doc. No. 23) IiDENIED as to Counts | and Il, aftdRANTED as to Count L.

IT ISFURTHER ORDERED that Count Il of Plaintiff’'s Complaint i®©1SMISSED

without preudice.



IT ISFURTHER ORDERED that a Rule 16 conference will be set by separate Order.

Dated this24th day of October 2018. :
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ITED STATESDISTRICT JUDGE




