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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CINDY W., )
)
Plaintiff, )
)
V. )  No. 4:18 CV 603 JMB

ANDREW M. SAUL,
Commissionepf Social
Security Administration,

Defendant.

— e — N N e

MEMORANDUM AND ORDER

This action is before the Court pursuant to the Social Security Act, 42 U.S.C. &§ 401,
seg. (“the Act”). The Act authorizes judicial review of the final decision of the&@&ecurity
Administration denying Plaintiff Cindy W.’s (“Plaintiff"gpplication fordisability benefits
under Title Il of the Social Security Acsee42 U.S.C. 88 40&tseq. All matters are pending
before the undersigned United States Magistrate Judge with the consempartig®e pursuant
to 28 U.S.C. 8§ 636(c). Substantial evidence supports the Commissioner’s decision, and therefore
it is affirmed See42 U.S.C. § 405(g).

l. Procedural History

On Decembet4, 2015, Plaintiff filed an applicatidor disability benefits, arguing that
her disability began oRebruary 12015} as a result obipolar disorder, depression, anxiety,
total knee replacement, high blood pressure, high cholesterol, underactive thyroighjansom

sleep apnea, and neuropatlfyr. 91, 168-71, 19} Plaintiff's date of last insured December

! Plaintiff initially alleged on onset date 8&ptember 30, 2015. On October 3, 2017, Plaintiff's
attorney amended Plaintiff's onset date of disability to February 1, 2015. (Tr. 191)
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31, 2019. (Tr.192 On April 4, 2016, Rintiff's claims were denied upon initial consideration.
(Tr. 91-95 Plaintiff then requested a hearing before an Administrative Law JUAQ&’).
Plaintiff appeared at the hearing (with counselDmtober 3, 2017, and testified concerning the
natureof her disability, her functional limitations, and her past work. (Tr. 28-74) ThealsbJ
heard testimonjrom Debra Déerman a vocational expert (“VE”)(Tr. 6574, 316-18 The VE
opined as to Plaintiff’'s ability to perform her past relevant work and to securenaitiem the
national economy, based upon Plaintiff's functional limitations, age, and educddgnAfter
taking Plaintiff's testimony, considering the VE’s testimony, and reviewiagdht of the
evidence of record, the ALJ issued a decision on December 1, 2017, finding that Rlamtiff
not disabled, and therefore denying benefits. (Tr. 8-22)

Plaintiff sought review of the ALJ’s decision before the Appeals Council ofdbi@lS
Security Administration (“SSA”). (Tr. 1-5) On February 13, 2018, the Appeals Calerigd
review of Plaintiff's claims, making the December 1, 2017, decision of the ALihtded&cision
of the Commissioner. Plaintiff has therefore exhausted her administratiediesyand her
appeal is properly before this CouBee42 U.S.C. § 405(g).

In herbrief to this Court, Plaiift raises fiverelated issues. First, Plaintiff argues that the
ALJ erred by giving partial weight to the opinions of Dr. Mattingly regardingrenrtal
impairments. Plaintifflso challenges the ALJ®svaluation of her subjective complaints.
Plaintiff argues that the ALJxd by not finding her migraine headachebe a severe
impairment. Next, Plaintiff challenges the ALJ’s determination thatetiathed the Residual
Functonal Capacity (“FEC”) to perform light work Lastly, Plaintiff requests that if the Court
remands this case for further proceedings, the case be assigned to a différéde¢cause the

Court finds that remand is not appropriate, it does address the allegations of ALTheias.



Commissioner filed a detailed brief in oppositidn.her Reply brief, Plaintiff raises for the first
time an additional argument regardihg weight accorded to Dr. Simis PMSS.

As explained below, the Court has considiethe entireecord in this matter. Because
the decision of the Commissioner is supported by substantial evidence, it wiline@f

. Medical Records

The administrative record before this Court includes medical records concerning
Plaintiff's health treatment frorBeptember 26, 2018)rough September 28, 2017. The Court
has reviewed the entire record. The following is a summary of pertinent portitresredical
recordsrelevant to the matters at issue in this case.

A. Mid County Orthopedics— Dr. Jason RabenoldTr. 367-93, 412-20, 428-36,
443-77)

On February 16, 2015, Dr. Jason Rabenold tredtenti for a right shoulder cuff tea
Plaintiff reported pairand difficulty with her daily activities and workiras a school bus driver.
After finding conservative treatment, including injections, therapy;iaftdimmatories and
activity modification, haahot alleviated Plaintiff's pain, Dr. Rabengérformedsurgery

On March 3, 2013)r. Rabenold performed right shoulder arthroscopy with rotator cuff
repar and debridement surgery. In post-surgery follow up on March 9, 2015, Plaintiff reported
that her pain was under control astte was exerdisg. Dr. Rabenold ordered physical therapy.
Plaintiff indicatedthat shenadlost her job s@hewould no longer havasurance as April 1,
2015. Dr. Rabenold contacted Advanced Physical Therapy about a payment plan fdét. Plainti
Plaintiff returned on April 6, 2015, and reported doing well and doinglmgsical therapy
exercises.In follow-up treatment on May 18, 2015, Plaintiff reported her pain being under
control and completing her home exercises. Dr. Rabenold continued Plaintiffisgblilysrapy

treatment to improve her strengthening and conditioning.



On September 17, 2015, Advanced Training and Rehab discharged Plaintiff and noted
that Plaintiff had met 100%f her goals and achievélde maximum benefit of therapy.

B. St. Charles Psychiatric Associates Dr. Gregory Mattingly (Tr. 360-62, 395-
402, 886-92)

BetweenSeptember 26, 20138nd April 6, 2017 Dr. Gregory Mattingly treated
Plaintiff's bipolar disorder andttention deficit hyperactivity disorderADHD”). Many of Dr.
Mattingly’s treatment notes tend to be illegible

On September 26, 201By. Mattingly’s mental status examination showed Plaintiff was
active, alert and oriented in person, time and place (“AAOX3"), with no suicidal ocluahi
ideations. During treatment on January 28, 2014, Dr. Mattingly noted that Plathtffépy
goals included findingife balance and addressisgess and mmeey management. Plaintiff
reportedthat she had two minor school bus accideotarthis year Mental status examination
showed Plaintiff was AAOXS3, with no suicidal or homicidal ideations, and decréases

On May 16, 2014Plaintiff reported that sheadmoved in wih her father because of
issues withher son Dr. Mattingly noted the same mental status examination findiGgs.
September 19, 2014, Plaintiff reportedttshehad moved back honadter teling her husband
to deal with her sonMental status examination showed Plaintiis AAOX3, with no suicidal
or homicidal ideations or hallucinations, and fair judgment/insight. The November 10, 2014,
mental status examination showed the same mentas $iatlings.

On February 18, 2015, Plaintiff reported being very depressed and having problems at
work and at home with her soMental status examinatishowed Plaintiff was AAOX3, with
no suicidal ohomicidal ideations or hallucinationasnd fair judyment/insight Dr. Mattingly
increasedPlaintiff's Latuda dosageDr. Mattingly alsocompleted a form for medical leave

under the Family Medical Leave Act (“FMLA”). In the FMLA form, Dr. Miagly indicated



that Plaintiff's recurrent bipolar depression episode started on Februdy5], With a probable
duration of two months, and prevented her from performing job functions stmtuasand
concentration. Dr. Mattingly also indicated that Plaintiff's mental impairment wauwisglecflare
ups that would prevent Plaintiff from working one day every two months. On February 26,
2015, Plaintiff reported being fired from her job. Dr.thitegly adjusted Plaintiff’'s medication
regimen. During treatment on March 12, 2015, Plaintiff reported shatwasaving problems

at home with her soandproblemsafterbeingfired. Dr. Mattingly noted the same mental status
examination findingsDr. Mattingly adjusted her medication regimen.

On January 26, 2016, Plaintiff reportidct she “filed fo disability for other problems”
and being in a car accident. (Tr. 890) Mental status examination showed AAOX3, no suicidal
homicidal ideations dnallucinations, and fair judgmeirisight. Dr. Mattingly refilled her
medication regimenPlaintiff returned on June 22, 2016, and Dr. Mattingly continued her
medication regimenDr. Mattingly noted the same mental status examination findiGgs.
August 15, 2016, Plaintiff reported being in a lot of physical pain and feeling down.
Mattingly noted the same mental status examination findings. Dr. Mattinglyedijpkintiff's
medication regimen. On October 3, 2016, Plaintiff reported contistresk caused by heon
and having a restraining order against him and considering moving to Sikeston tiHitemw
niece Mental status examination showthintiff was AAOX3 moderately stresseauith no
suicidal or homicidaldeations and fair judgmeimsight. Dr. Mattingly continued Plaintiff's
medication regimen

On January 3, 2017, Plaintiff reported that her sos lwing at hisgirlfriend’s house and
Plaintiff hada restraining order against him. Dr. Mattingly noted the same mental status

examination findingsIn treatment on April 182017, Plaintiff reported continued family



conflicts. Mental status examination showed Plaintiff was AAOX&8h no suicidal or
homicidal ideationsimproved mood, and fair judgment/insight.

C. CenterPointe Hospital(Tr. 928-81)

On May 9, 2016, Plaintiff presented for general medical management at CartterPoi
Hospital and reported having a suicide pl&r. Mattingly admited Plaintiff for treatmenfor
her acive thoughts of suicide arafisis stabilizatiorand placed hesn suicide precaution®r.
Mattingly noted that Plaintiff's por psychiatric history included office treatment and hospital-
based treatmerind that Riintiff “has been under a great deal of stress in taking care of a father
who is medically ill,Jand] her son who has bipolar disorder and substance abuse.” (Tr. 980)
Mental status examination showed Plaintiff's mood was down, her affect ctedthe speech
slowed, and she had limited judgment and insight aithverage overall level of intellect.

At the time of discharge on May 17, 2016, Dr. Richard Anderson noted that Plaintiff had
received adjustmesito her medicatiog) and Plaintiffhadattenad group and social worker
counseling. Dr. Anderson noted that Plaintiff was no longer suicidal or psychotic, and her
judgment, insight, and mood had improved.

On May 19, 2016, Plaintiff presented for an outpatient psych evaluation and for
stabilization. Plaintiff reported being unemployed and taking care of heartiéng father and
being overwhelmed by her environment. Plaintiff denied any suicidal ideatiomgulsivity
but she ha@nxiety and wasinable to accomplish tasks. Dr. Roaoraarain’s mental
examination showeRlaintiff's thought processto be logical and goal directed, her mood to be
depressedjer orientation intact4, her memory intact, her judgment moderately impaired, and
her attention/concentration were distract®a. Arain admitted Plaintiff for stabilization and

therapeutic treatment and continued her medication regitmethedischarge sumnmg, Plaintiff



noted that she haggained the stes of her home lifeincludingbeing financially strained with
some concern of having to file bankruptcy. Plaintiff reported that being theakareof her
alcoholic and verbally abusive fatheadput her over the edge and that sfesno longer taking
care of him Plaintiff reported symptoms including irritabilitgporconcentration and
motivation, anxiety, sadness, feeling of loss, low esteem, increased amgad appetite, and
decreasedaily activities. Plaintiff listedher stressors includedking care of her father,
finances, chronic pain, conflict with her spouse, son’s polysubstance abuse, and deyuil of S
Security benefits Dr. Arain diagnosed Plaintiff with major depressive disordergameralized
anxiety disorder. Dr. Arain noted that Plaintiff was motivated for and cooperaiih

treatment.

On Jwe 3, 2016, Plaintiff was readmitted to thpatient program because she reported
feeling suicidal agaiand for evaluation and treatment Far problems with bipolar disorder
anddepressionPlaintiff listedher medically ill father, her son’s bipolar disorder and behavior,
and hedifficult relationship with heunsupportive husbaraebk her stressardMental status
examination showed Plaintiff to be alert and oriented x3, depressed mood, condfiected a
limited judgment and insight, and positive thoughts of suicide ABderson increased her
dosage omedications and directed Plaintiff participate in the therapyn the discharge
summary, Dr. Mattingly noted that Plaintiff's medication regimenlteeh adjusted while in the
hospital, ancherdepressive symptoms and suicidal ideations had gradually imprélexd.
diagnoses were major depressive disorder, generalized anxiety disordeDtdbd Rlaintiff's
discharge follow-up included scheduling an appointment with Dr. Mattingly and taaelcr

magnetic stimulatiotreatmen(*TMS”). 2

2 TMS uses a magnet to activate the brain as treatmemigjor depressiorior patients who do
7



Between Joe 13 and July 15, 2016, Plaintiffceived frequentutpatient TMS
treatment During treatment, BIntiff noted that her main stressor was her son whdbked
kicked out of the house by her husband. Plaintiff questioned whether she was depressed or
worried about her family situation. Plaintiff did not report any side effeats the TMS
treatment. Plaintiff reported 100% improvement for her depression with no crying episodes and
feeling like she can handle situations. On June 27, 204i6iF reported that she felike she
hadalmost made “a complete turn around.” (Tr. 949) Plaintiff also reported beiigdeior
the future “for the first time in foreveércommunicating better with her famjlgnd enjoying life.
During treatment on July 1, 2106, Plaintiff reported completing tasks around the house and
socializing with friends andafily ard denied havingny depression or anxieti.he treatment
notes showed that Plaintiff had experienced improvement in her energy, motivapieassitm,
anxiety, and communications with her famiRlaintiff reported feeling the best she Hall in
years After her last TMS treatment, the therapist noted that Plaindidiladvcontinue follow-up
treatment with Dr. Mattingly.

Between March 8 and March 20, 2017, Plaintiff received daily, outpatient TMS
treatment. Plaintiff reported being estranged from her son and interested in pursuing volunteer
opporunities Plaintiff reported looking for a part time job and being in an unhealthy
relationship with her husband. Plaintiff reported no negative side effects from the TM
treatment andhe treatment really tged her symptoms

D. Mercy Clinic Pulmonology —Dr. Michael Brischetto (Tr.486-92, 894-924)

On November 11, 2018r. Michael Brischetto evaluated Plaintiff for possible sleep

not respond to at least one antidepressant medication in the current episode. irBudéti @t
Therapies (National Institute of Mental Healthitps://www.nih/gov/.../brairstimulatior
therapies.shmitl
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apnea and noted in his impression, sleep onset insomnia due to anxiety, anxiety ot @iressi
snoring. Dr. Brischetto recommended doing a sleep study and adjusted Plangditation
regimen. Plaintiff reported stress from having her son live with her but kes $&vel had
improved since her son wan treatment at a rehab facilitfxamination showed no bacaieck
or joint pain. Plaintiff indicated that she has problems due to her finances, husband, and son.
Dr. Briscletto observed that Plaintiff hadnormal gait.

A December 11, 2015, sleep study showed taidroderate obstructive sleep apnea, and
the doctor recommended that Plaintiff return for CPAP titration

On August 19, 2016, Plaintiff reported being under a lot of stresscaring for her
alcoholic father, placing her son in rehab, and being fiiad Brischetto directed Plaintiff to
continue usinga CPAP and to exercise three to four hours prior to bed time.

In follow-up treatment for sleep apnea and insomnia on January 16 FAaihiiff
indicated that shkadfiled for disability due tdherbipolar disorder. Plaintiff reported spending
a lot of time in bed playing on her computer or watching television.

E. SSM Health St. Joseph Lake St. Loui§Tr. 497-544)

On December 22, 2105, Plaintiff presented indimergency room at SSM Health St.
Joseph for treatment for a sternal fracture caused byagcciaient. Plaintiff reported having
knee and back pain. A MRI of Plaintiff's cervical spine showed no fracture and minor
degenerative change$he MRI of Plantiff's cervical and lumbar spine was normal, and a
bilateral knee xay was normal.

F. Mercy ServicesO’Fallon Family Medicine — Dr. Alyssa Keller (Tr. 552-700,
726-846)

Dr. Alyssa Keller treated Plaintiffetween December 16, 2014, and April 24, 2017.

On Decenber 16, 2014, Dr. Keller diagnosexthintiff with bronchitis. Plaintiff' s



Problem List includedhe notation,“ mgrnwith aura wo ntrc mgrn” with treatment from March
24, 2006, though January 17, 2011, with Dr. Thomas Sommers. Plaintiff reportedmegkig
migraine headaches withlpax providing relief. On February 23, 2015, Plaintiff returned for a
preoperative examination and released Plaintiff for surgaryjollow-up treatment on April 13,
2015, Plaintiff reported havingack pain and a rastPlaintiff also reported cryingpellsand
stress caused ther son’s recent suicide attempt d@ing terminated from school bus driver
job. Plaintiff indicatedthat Dr.Mattingly prescribd lithium for herpsychiatric care, and shdytfe
lithium andprozac helped her

On May 16, 2015, Plaintiff returned, complaining of back and abdominal pain. Dr.
Keller noted that Plaintiff's blood pressure was well controlled on her currehtatien.

Plaintiff returnel on May 20, 2015, for a routine general medical examination with no
complaints on review Plairtiff reported previously usingetpax for intermittent headaches with
good relief, but she stopped takirgpax becausi was not covered by her insurandelaintiff
denied having any current headachtaintiff reported starting a progressive daily aerobic
exercise program and following a Iefat dietto lose weight.

On June 23, 201R)r. Keller noted that Plaintiff®lood pressure was within a normal
range. In follow-up treatment on August 26, 2015, Plaintiff received treatment for shingles and
reported being unde great deal of stress causechby family situation. Plaintiff explained that
her son had been abusing multiple drugs and was recently released fromia s ycit.

During treatment on December 1, 2015, Plaintiff returned for a medication review.
Plaintiff indicated that she wsaapplying for a new job as a driver for a packaging company and
requested Dr. Keller complete the necessary paperwork. Plaintiff repateshéhhad a

restraining order agnst her son because of his violent behavior and denied having any suicidal
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idedion or homicidal ideation. Dr. Keller observed Plaintiff had a normal gait and normal
strength. Dr. Keller completed Plaintiff’'s paperwork for her new employer>gridieed how

her new depression medication prescribed in the emergency room mighideastexts

including suicidal ideations. Plaintiff returned on December 8, 2015, to discussngdiar
psychatric medications Plaintiff explained that she thought she could get off some of her
medications so that she could start a new job but her bipolar episodes interrupt hersleep. D
Keller referred Plaintiff back to Dr. Mattingly for psychiatric treatme@n December 16, 2015,
Plaintiff reported “a history of bipolar disorder managed by psychiatry (Rttingly) on

Latuda, adderall XR, and prozac.” (Tr. 665) Plaintiff requested evaluation for gpurnin
discomfort inherfeet with some numbness. In her assessment, Dr. Keller listed neuropathy and
referred Plaintiff for nerve conduction testing. Plaintiff returned on Dece2®e015, for
treatment after a car accident. Plaintiff reported lower back and left knees@agne chest pain,
abdominal pain, and no severe headaches or loss of bakamceray of Plaintiff'sribs showed

a fracture of her fifttand sixthright lateral rits. Dr. Keller instructed Plaintiff to resto apply

ice as needed, and to use exi@ngth Tylenol. A nerve conduction study of Plaintiff’s bilateral
lower extremities showed no denervation in the distal muscles on either side.

Plaintiff returned on February 24, 2016, for follay-treatment after a car accident.
Plaintiff reported that her knee pain hatproved and requested a referral for physical therapy
for her back pain. On March 15, 2016, Plaintiff presemtighl radiating lower back pain
Examindion of Plaintiff's back showed a normal range of motion and no tenderness. In
treatment on March 28, 2016, Plaintiff reported that she had been seeing an orthopedic doct
and completed four weeks of physical therapyeketig her symptoms witaverall

improvement Dr. Keller approved Plaintiff for medical clearance.
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Plaintiff returned on August 4, 2016, and reported feeling well with no compldbnts.
Keller directed Plaintiff to begin a progressive daily aerobic exercisegmognd reduce
exposure to stress. On September 27, 2016, Plaintiff reported abdominal pain poss#olyogaus
the multiple medications she takes.

In follow-up treatment on March 3, 2017, Plaintiff reported ongoing problems with
bilateral ankle pain and swiglf), a history of plantar fasciitind neuropathy in her feet. On
April 24, 2017, Plaintiff reported left hip joint pain, swelling of right middle finger,
hypertension, and bilateral swelling of her feet and ankles. Dr. Keller providezidx@uises
for her hip pain and continued her hypertension medication.

G. Dr. David Lipsitz (Tr. 706-10)

On March 25, 2016, Dr. David Lipsitz, Ph.D., completed a psychological consultation
after reviewing Plaintiff's medical records. Dr. Lipsitz observed thah#ffaexhibited no
difficulty with her posture ogait,and she drove herself to the consultation. Axhef
complaint, Plaintiff stated that she drove a school bus for over seven years, and her bipola
disorder resulted in her not being able to deal with students so the school disttibefir
Plaintiff reported a thirtyyear history of psywatric treatment.Plaintiff indicated that Dr.
Mattingly diagnosed her with bipolar disorder ten years eafR&intiff reported being
depressed but her energy level is good. Dr. Mattingly also diagnosed Plaihti{HD.
Plaintiff reported “speding a lot of time taking care of her father” usually half the week
Plaintiff goes to shows and plays poker once a week. Plaintiff spends most of heatime pl
computer games, taking care of her father, doing some housework, and prepatgig me
Plaintiff indicated that she had a lot of stress caused by her son resulting in fistresis.

Mental status examination showed no acfisgchotic functioninggdepressednood, irtellectual

12



functioningwithin the average ranggood concentration, fair insight and judgment, and
preoccupied thought processes with physical and emotional problems. Dr. Lipsitz found that
Plaintiff did not have any impairment in concentration, but due to volatility factors, gnared
depression, Plaintiff hadifficulty pergsting with tasks and somewhat slow pace.

H. Mercy Orthopedic Clinic —Dr. Keith Odegard (Tr. 847-82)

On February 22, 2016, Plaintiff presented for evaluation of her left ankle by Bh. Kei
Odegard. Plaintiff reported that she does housework aed fmrher father. Plaintiff denied
any recent history of anxiety or depression. Dr. Odegard observed that Phaaikgfwith a
very slow and short stride gait and she can heel and toe walk. Examination showed her motor
strength to b&/5 in all diretions, and her ankle stability was normal. Aray-of Plaintiff's left
ankle showed minimal degenerative change. Mdedard opined that Plaintiff hadright ankle
sprain with possible peroneal tendinitis and recommended a course of physiqgal tbaedp
with her range of motion, strengthening, balance, and afbllow-up treatment on March 23,
2016, Plaintiff reported that physical therapy had helped and improved her strelagttiff P
denied having any symptoms or limitation in activixr. Odegard found Plaintiff's ankle strain
had resolved, and hecommended that Plaintiff continue to increase her activitiesvaridon
herproprioception exercises.

l. Foot Healer Holdings —Dr. Magdala Lafontant (Tr. 982-1046)

Between August 24, 2016, and April 17, 20D7., Magdah Lafontant, a doctor of
podiatric medicine, treated Plaintiff's foot and ankle pain. Dr. Lafontant diadiiaatiff with
degenerative joint disease of her ankle and foot, plantar fasciitis, dulteAdbursitis.

During treatment on August 24, 2016, Dr. Lafontant recommended that Plaintiff wear

moresupportive shoes and inserts and perform stretching and strengthening exé€aise
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September 22, 2016, Plaintiff reported improvement in her pain and being more active. Dr.
Lafontant administered cortisone injections. Plaintiff returned on October 17cuetner 14,
2016, and reported generalized foot and ankle pain. Plaintiff experienced reliefétom ic
walking, elevation, and cortisone shot. Dr. Lafontant opined that Plaintiff's maireprabl
neuritis and instructed Plaintiff to return on December 27, 2016.

Plaintiff returned on March 1, 2017, and reported continued foot pain symptomatic due to
stress in her lifeOn April 17, 2017 Plaintiff reported having stress caused by her son, home
issues, and finances. Plaintiff reporseghificant improvemengince being prescribed new
psychiatric medications

J. Dr. Kevin Rutz (Tr. 1031-1046)

On January 21, 2016, and June 27, 2017, BvifKRutz treated Plaintiff's spine paiin
a Spine Questionnaire, Plaintiff noted that her back pain started on December22, 20a&aafte
accident. Dr. Rutz noted that Plaintiff was wearing a back brace.

K.  Arch Advanced Pain Management Dr. James Sturm (Tr. 1049-11013

From April 26 through September 28, 2017, Dr. JamesrStigatedPlaintiff six times
for fee andlower backpain and bursitis in her left hig?laintiff reported that she started
experiencingsudden onset of pain in February, 2017, and sheausade as an assistive device
Dr. Sturm diagnosed Plaintiff with degenerative disc disaadefailed lack syndromeDr.
Stum administered an injection and fitted Plaintiff with a back bréyaring treatment,

Plaintiff indicated that the pain medications allowed her to remain functiemelishe denied

3 n a letter to Plaintiff's counsel, an employee of Arch Advanced Pain Maragexplained
that “Dr. Sturm uses running notes. Thisans that the last office visit note contains everything
from the first visit to the last visit the patient was seen.” (Tr. 1048)

4 Nowhere in the record does it suggest that a cane was ever prescribed bglthcaee
provider.
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having any sie effects from her pain medt@ns. On August 15, 2017, Plaintiff returned to
have her disability paperwork completed by Dr. BtuExaminationon September 28, 2017
showedPlaintiff hada stiff spine with severe tenderness to palpation, full and normal motor
strength, and a normal gait. Dr. Sturm indicated that he did not think Plaintiff mkquire
additional surgery. Dr. Stor found Plaintiff had a normal mental status with good
concentration and attention span.

A CT of Plaintiff's lumbar spine showed mild levoscolioskght anterolisthesis of L5
on S1 mild central disc bulging at L3, and mild diffuse spondylosis at L3-4. MRI of
Plaintiff's lumbar spine showed mil levadosis of the lumbar spin@, slight anterolisthesis of
L50n S1, and postoperative changes atll5-

1. Opinion Evidence

A. Dr. James Sturm (Tr. 71116)

On August 15, 2017, D6turmcompleted a Physical Medical Source Statement
(“PMSS”). Dr. Sturm started treating Plaintiff on April 26, 2017, and his diagnoses included
lumbar radiculopathy, osteoarthritis, total bilateral knee replacement, &dildack syndrome.
Dr. Sturm opined that prolonged ambulation would trigger pain and prolonged watking
computer would make Plaintiff's right hand go numb. In support, Dr. Sturm citstRaiof
Plaintiff's lumbar spine showing mild disc bulging and changes at L-5. In htlegr
workday, Dr. Sturm found that Plaintiff could sit and stand/walk for less than two hours. Dr.
Sturm opined that Plaintiff wouldeedto shift positions and would need to walk every 30
minutes for 15minutes. Plaintiff would also need to take unscheduled breslesy day for at
least 15minutes. With prolonged sitting, Plaintiff winl need to elevate her legs 45 degrees

Dr. Sturm found that Plaintiff would be off task 25% or more each workday. @mSt
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indicated that Plaintiff habllurred vision ang¢hanges in the weather causddintiff increased
pain.

B. Dr. Gregory Mattingly (Tr. 717-23)

On May 12, 2016, DiMattingly completed aMental Medical Source Statement
(“MMSS”). Dr. Mattingly listed bipolar disorder, depression, famikgss, migraines, and
hypertension as Plaintiff's medical impairmeatsl five years as his length of treatmerir.
Mattingly noted that his clinical findingshowed Plaintiff to be severely depressgsith suicidal
ideation and to havlew energy anghoa concentratia. Dr. Mattingly endorsed ten symptoms,
including decreased energy; appetite disturbance; impaired impulse cdistihance of
mood; thoughts of suicide; difficulty thinking or concentrating; psychological cbhetal
abnormalities; lpolar syndrome; and easy distractibility. In an assessment of Plaimififls
related mental abilities and aptitude®y. Mattingly stated that Plaintiff waseriously limited
in nearly all categories includirfger abilities to understand and remember very short and simple
instructions andlimited butsatishctory in her ability to carry out short and simple instrucion
and to ask simple questions or request assistance needed to do unskilled and skewuskille
Dr. Mattingly further noted that work demands such as speed, precision, deadlineg, maki
decisions, completing tasks, and being criticized by supervisors would beuti@sBtaintiff.

Dr. Mattingly foundthatif Plaintiff was working, she would be absent from work 4 days per

® Although Dr. Mattinglyindicated that he had been treating Plaintiff for five years, his first
treatment record is dated Septembér 2013.

® The MMSS asked Dr. Mattingly to rate Plaintiff's abilities in several domainssoala of
“unlimited or very good,” “limited but desfactory,” “seriously limited,” “unable to meet
competitive standards,” and “no useful ability to function.” “Seriously limitedS defined as
“noticeable difficulty (e.g. distracted from job activity) from 11 to 20 perceth@fvorkday or
work week! “Unable to meet competitive standards” was defined as “noticeable diffieudfy (
distracted from job activity) from 21 to 49 percent of the workday or work week.” None of th
domains were marked “unable to meet competitive standards.”
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month Dr. Mattingly opined that Plaintiff's impairments, as demonstrated by clinichhfis,
are reasonably consistent with the functional limitations set forth in this statemen

V. Forms Completed by Plaintiff and Phillip Wicks

In aFunction ReporAdult, Plaintiff stated that she cooks easy meals, does light
cleaning/laundry, and goes grocery shiog every other week for thirty to forfwe minutes.
(Tr. 23845) Plaintiffreported that she no longer attenulsny of her niece sporting events.
Plaintiff indicated that she canaia computer for thirty to sixtyinutes at one sitting.

In a Work History Report, Plaintiff reported returning to work for four moatha bus
driver for a differenschool district and then working for a monthA&lgreens.

In a Function Report Adult — Third ParBhillip Wicks, Plaintif's husband, indicated
that he helps his wife take care of the hoasel Plaintiff also works on painting craft projects
and making blankets. Mr. Wicks explained that Plaitgikes care of her father. Mr. Wicks
indicated that Plaintiff had been fired from both of her school bus driver jobs.

V. The Hearing Before the ALJ (Tr. 2874)

The ALJ conducted a hearing on October 3, 2017. Plaintiff was present with an attorney
and testified at the hearing. The VE also testified at the heaAhthe beginning of the hearing
the ALJ explained that Plaintiff could get up and move around if she needed.

A. Plaintiff's Testimony

Plaintiff began her testimony by noting tiste lives in a house with her husband laed
son. (Tr. 36)
Plaintiff testified that she can no longer work after having a nervous breakelowe
working as school bus driver. She explained that she could not emotionally handle 70 students

on a bus without a monitor.
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Plaintiff has been treated by a psychiatrist for five years. Plaintiff adnhiéese|f to
Cenrter®inte Hospital and has received two TMS treatments. Plaintiff testified that the TMS
treatments were helpfulln May 2016, Plaintffdecided to seek treatment at Centenie
Hospital. Plaintiff testified that she sees a counselor in Dr. Mattingly’s officeyeivay weeks.

(Tr. 52)

After having back surgery in 2015, Plaintiff had some relief from her back paimebut t
pain returned. After having two total knee replacements, Plaintiff has had prdtleens
swelling. (Tr. 56)Plaintiff testified that shbad bilateral carpal tunnel syndrome release
surgery. (Tr. 64)After acar accident in December 2015, Plaintiff's ankleststhto bother her.
(Tr. 57) Plaintiff testified that at the time of the accident, she was driving to a thewiter to
meet a girlfriend. (Tr. 58)

Plaintiff testified that she has problems taking care of her personal neadsdshbe has
difficulty bending over due to her bursitis in her back and difficulty holding a blow dryer due to
her pain in her upper right shoulder. Plaintiff has had shots in both shoulders, the lastear
earlier. Plaintiff wears inserts and booties for her plantaiitigsdPlaintiff testified that she has
swelling in her feet and legs.

Plaintiff testifiedthat since she stopped working, her husband helps with the household
chores and does the grocery shopping. (Tr. 50) Before moving out of their housef Plaintif
attended AlAnon meetings Plaintiff testfied that she could lift 15 pounds, and she could stand
for thirty minutes. (Tr. 56) Sitting causes her joints to become 8#intiff testified that she
could alternate standing and sitting for a couple of hours and then she would have to lierdown f
thirty minutes. When Plaintiff cared for her father, she served as a companioneahsirinple

meals and wertb the grocery store, but she stopped taking care of her father because of his
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verbal abuse. (Tr. 61)
In late 2015, Plaintiff worked at Walgreens for three weeks but she left the jalsbeca
she could not handle the emotidstress or the physical duties of the job. (Tr. 59)

B. The VE’s Testimony

The VE indicated that Plaintiff's past work includeths such as a school bus driver but
that Plaintiff could not perform her past relevant work as a school bus driver.9)Tr. 6

The ALJ asked the VE a seriesthyfpothetical questions to determine whether someone
Plaintiff's age, education, work experience, and specific functional tioriawould be able to
find a job in the local or national economy. (Tr) 7irst,the ALJ asked the VE to assume a
hypothetcal individual limited to light work butvho could stand and/or walk about six out of
eighthours and could sit about six hours with normal breaks. The ALJ also asked the VE to
assume that this hypothetical individgalld occasionally climb ramp and st&but never
climb ladders, ropes, or scaffolds; occasionally stoop and crouch; never kneel pslcad
avoid working above shoulder level with her right shoulder; and would be limited to simple
and/or repetitive type work not requiring close interaction with the public noigental contact
with the public. The ALJ indicated that the hypothetical individual could perform jobsasuch
marking clerk and a photocopy machine operator. (Tr. 70)

The ALJ next asked the VE to assume the same hyprahietdividual except the
individual would consistently miss two or more days per marbwhether such individual
could perform the work outlined her earlier response. (Trl)7 The VE responded such
individual could not perform the jobs cited. TWE also opined that if the hypothetical
individualiis dff task at least 15%f the day or more, this would preclude competitive

employment. (Tr. 72)
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Plaintiff's counsel asked that if such hypothetical individual requarediternate
standing and walking for a period of two hours and the ability to lie down for thirty esinut
before resuming the alternate standing and sitting, would the hypothetwah jpe capable of
performing competitive employment. (T2)7 The VE indicated that such hotpetical person
would be precluded from competitive employment.

VI. The ALJ’'s Decision

In a decision dateBDecemberl, 2017he ALJ determined th&tlaintiff was not disabled
under theSocial Security Act. (Tr. 222) The ALJ determined that Plaintiff had severe
impairments obipolar disorder, ADHDbilateral osteoarthritis of the feet with bilateral plantar
fasciitis and heel spurs, lumbar degenerative disc disease, and obesity. 1@)r.Tt& ALJ
determined thaPlainiff had aRFCto perform light work with the following modifications: (1)
she can stand, walk, and sit for six out of eight hours in an eight-hour wp(Rglahe can
occasionally climlramps and stairs but never ladders, ropes, or scaffoldsh€3jan
occasionallystoop and crouch but never crawl or kn¢4¢) she must avoid work about shoulder
level with her right upper extremit{s) shes limited to simple and/or repetitive tasks with no
close interaction with the pubjiand (6) she cannot do any jobs requiring ambulating on
unimproved terrain or exposing her to whole body vibration. (Tr. 16) The ALJ also found that
Plaintiff's “statements concerning the intensity, persistence and limitingstiefher]
symptoms are not entirely consistent with the medical evidence and other evidmece
record...” (Tr. 17) Regarding Plaintiff's mental impairmentise ALJ found that Plaintiffifas
had mental health issues since the alleged onset date, including two episodes of mtompe
However, her issues appear to be due primarily to family issues, includingutfiéfscwith her

son and related marital problems with her husband.” (Tr. 18)
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The ALJ specificlly considered Dr. Sturia opinions in hismedical source statement
The ALJ gaveahose opinionédittle weightbecausef the longitudinal relationshipetween
doctor and patient, noting that [Bturm was aewdoctor who had treated Plaintiff for a couple
of months. The ALJ also found that Dr. Sturm’s opinions were inconsistent with his own
treatment notes and the objective record as a whdle.18) The ALJ also specifically
considered Dr. Mattingly’s medical source statatnaddressing Plaintiff’s mental impairments.
Dr. Mattingly found Plaintiff’'s mental abilities and aptitsd® do unskilled work to be seriously
limited. The ALJ gave his opinions partial weight because he did not consider her tanabl
meet the standards for competitive employment. (Tr. 20)

The ALJ found Plaintiff was unable to perform any of her pdstvaat work as school
bus driver. The ALJ proceeded to step 5 and found, based on VE’s testimony, that there are
other jobs existing in the national economy she was able to perform the requirements
representative occupations such asagiketing clerkand a photo copy machine operatBased
on hypothetical questions posed to the VE, the ALJ found that Plaintiff was not under atgisabili
within the meaning of the Social Security Act because someone with her ageiocedaicd
functional limitations ould perform other work that existed in substantial numbers in the
national economy. (Tr. 21)

The ALJ’s decision is discussed in greater detail below in the context of the issue
Plaintiff has raised in this matter.

VIl. Standard of Review andLegal Framework

“To be eligible for ... benefits, [Plaintiff] must prove that [he] is disabled Baker v.

Sec'y of Health and Human Seryv855 F.2d 552, 555 (8th Cir. 1998gealsoPearsall v.

Massanari274 F.3d 1211, 1217 (8th Cir. 2001). Under the Act, a disability is defined as the
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“inability to engage in any substantial gainful activity by reason of anyaalgddeterminable
physical or mental impairment which can be expected to result in death or &hkitdsted or

can be expectet last for a continuous period of not less than 12 months.” 42 U.S.C. 88
423(d)(2)(A) and 1382c (a)(3)(A). A plaintiff will be found to have a disability “oh[jer]
physical or mental impairment or impairments are of such severitjstiggtis not only unable

to do [her] previous work but cannot, considering [her] age, education and work experience,
engage in any other kind of substantial gainful work which exists in the natiamarey.” 42

U.S.C. 8§ 423(d)(2)(A) and 1382c(a)(3)(B}eealsoBowen v. Yuckert, 482 U.S. 137, 140

(1987).

Per regulations promulgated by the Commissioner, 20 C.F.R § 404 {H2OALJ
follows ‘the familiar fivestep process’ to determine whether an individual is disabled.... The
ALJ consider[s] whether: (1) the of@ant was employed; (2) [he] was severely impaired; (3)
[her] impairment was, or was comparable to, a listed impairment; (4) [he] cotddnpgrast
relevant work; and if not, (5) whether [he] could perform any other kind of work.” Martis

Astrue 641 F.3d 909, 921 (8th Cir. 2011) (quoting Halverson v. Astrue, 600 F.3d 922, 929 (8th

Cir. 2010). SeealsoBowen 482 U.S. at 140-42 (explaining the five-step process).

The Eighth Circuit has repeatedly emphasized that a district court’s ref/ewALJ'S
disability determination is intended to be narrow and that courts should “defer hedtiy
findings and conclusions of the Social Security Administration.” Hurd v. Astrue, 621 F.3d 734,

738 (8th Cir. 2010) (quotindoward v. Massangrl55 F.3d 577, 581 (8th Cir. 2001)). The

ALJ’s findings should be affirmed if they are supported by “substantial evilendbe record

as a whole.SeeFinch v. Astrue, 547 F.3d 933, 935 (8th Cir. 2008ubstantial evidence is “less

than a preponderance, but enough that a reasonable mind might accept it as adequaté & suppor
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decision.” Juszczyk v. Astrue, 542 F.3d 626, 631 (8th Cir. 28@8alsoWildman v. Astrue,

596 F.3d 959, 965 (8th Cir. 20)L(same).
Despite this deferential stance, a district court’s review must be “more than an
examination of the record for the existence of substantial evidence in support of the

Commissioner’s decision.Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998)e district

court must “also take into account whatever in the record fairly detracts fedmieitision.” Id.
Specifically, in reviewing the Commissioner’s decision, a district court isreefjto examine
the entire administrative record armhsider:

The credibility findings made by the ALJ.

The claimant’s vocational factors.

The medical evidence from treating and consulting physicians.

The claimant’'s subjective complaints relating to exertional and non
exertional activities and impairments.

Any corroboration by third parties of the claimant’s impairments.

The testimony of vocational experts, when required, which is based upon a
proper lypothetical question which sets forth the claimant’s impairment.

PwpNPE

oo

Stewart v. Seg of Health & Human Servs., 957 F.2d 581, 585-86 (8th Cir. 199&tion

omitted.
Finally, a reviewing court should not disturb the ALJ’s decision unless itdialtsde the

available “zone of choice” defined by the evidence of record. BucknertmieA846 F.3d 549,

556 (8th Cir. 2011). A decision does not fall outside that zone simply because the reviewing
court might have reached a different conclusion had it been the finder of factinsttirestance.

Id.; seealsoMcNamara v. Astrue590 F.3d 607, 610 (8th Cir. 201@xplaining that if

substantial evidence supports the Commissioner’s decision, the court “may ne¢ reven if
inconsistent conclusions may be drawn from the evidence, and [the court] may lcheel iiea

different outcome”).
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VIl . Analysis of Issuedresented

In her brief to this CourRlaintiff raises five related issues. First, Plaintiff argues that the
ALJ erred by giving partial weight to the opinions of Dr. Mattingly regaydier mental
impairments. Plaintiff also challenges the ALJ’s evaluation of her subjectivglamts.

Plaintiff next argues that the ALJred by not finding her migraine headackebe a severe
impairment. Next, Plaintiff challenges the ALJ’s determination that Plaintiff edaimeRFC to
perform lightwork. Lastly, Plaintiff requests that if the Court remsutitis case for further
proceedings, the case be assigned to a different ALJ. Because the ri@isuthidk remand is not
appropriate, it does address Plaintiff's allegations of ALJ bias.

In her Reply brief, Plaintiff raises for the first time an addiéloargument challenging
the weight accorded to Dr. Stais opinions in hiPMSS’ In his PMSS, Dr. Sturm opined that
Plaintiff's “limitations are so extreme that they would render her incapablegjeidive
employment.” (Tr. 18) New arguments raised by Plaintiff in her Reply, lakbehot have to be

considered.Seg e.g, Fay Fish v. United States, 748 F.App’x 91, 92 n.2 (8th Cir. 2019) (reply

brief is “too late” to properly raise a new argumebijited States v. Morris, 723 F.3d 934, 942

(8th Cir. 2013) (internal quotations and citations omitted) (“[W]e do not generallydesmsw

" A review of the ALJ’s decision shows that he did not base his exertional findings on Dr.
Sturm’s PMSS. The ALJ thoroughly discussed specific medical facts aasnblk nonmedical
evidence of record, addressed the inconsistency of this evidence when viewed intfight of
record as a whole, and assessed Plaintiff's RFC based on the relevant, cratiilecesf

record. Accord SSR 968p, 1996 WL 374184, at *7 (Soc. Sec. Admin. July 2, 1996). Because
the RFC is supported by some medical evidence, it will not be distuBesbteed v. Astrue,

524 F.3d 872, 875-76 (8th Cir. 2008) (upholding ALJ’s conclusion that claimant could perform
light work based on medical evidence showing largely normal objective findingglorgs of

mild conditions, despite fact that medical evidence was silentdiegavorkrelated restrictions
such as length of time she could sit, stand, and walk, and amount of weight she could carry);
Thornhill v. Colvin, 2013 WL 3835830, at *12 (E.D. Mo. July 24, 2013) (medical records
showing that physical examinations wereegsislly unremarkable and revealed normal findings
constituted medical evidence in support of a finding that claimant could perform mednkn w
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arguments raised in a reply briefHug v. Am. Traffic Sols., Inc., 2014 WL 2611832, at *6 n.1

(E.D. Mo. June 11, 2014) (refusing to address new argument raisedyitrie).

A. Weight of Medical Opinion Evidence

Plaintiff challenges the weight the ALJ accorded to Dr. Mattingly’s opsia his
MMSS without offering sufficient reason. The Court disagrees with this cbaeation of the
ALJ’s decision. It is undputed that Dr. Mattingly waBlaintiff's treating psychiatrist all
times relevant See20 C.F.R. § 416.902 (defining “treating source” as a claimant’s “own
physician, psychologist, or other medical source who provides [claimant], or has @rovide
[claimant]with medical treatment or evaluation and who has, or has had, an ongoing relationship
with [claimant].”).

The record shows that Dr. Mattingly completed Plaintiff's MM®8 June 12, 2016, the
same time that Plaintiff wagceivinginpatient treatmerfor hersuicidal ideations, bipolar
disorder, depression, and situatiofaatiily stresscs. In the MMSS, Dr. Mattingly found
Plaintiff to be “seriously limited” in all areas of mental abilities and aptitudesedeeddo
unskilled and semiskilled work and “limited but satisfactory” in her ability toyaaut short and
simple instructions ahto ask simple questions or request assistance. Dr. Mattingly further noted
that work demands such as speed, precision, deadlines, making decisions, completingitasks, a

being criticized by supervisors would be stressful for Plaintiff. Dr. iNgit nated that Plaintiff

8 The undersigned also notes that the MMSS was only a series of check marksstthasses
functional limitatons of Plaintiff with little or no explanation of the findings, no medical
evidence or objective testing in support. A checklist form and conclusory opinions, even of a
treating physician, are of limited evidentiary vali@&eWildman v. Astrue, 596 F.3d 959, 964
(8th Cir. 2010) Holmstrom v. Massanari, 270 F.3d 715, 721 (8th Cir. 200he checklist

format, generally, and incompleteness of the [RFC] assessments ém#vldentiary value.”).
Further, the MMSS appears to have been procured by, and submitted to, Plaintiff'$.counse
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would be absent from work four days a mofith.

The ALJ accorded Dr. Mattingly’s MMSS patrtial weight, noting that at the time Dr
Mattingly completed the MMSS, Plaintiff was hospitalized for treatroébipolar disorder and
depression. e ALJ explained that “even when [Plaintiff] was hospitalized for treatment,
[Plaintiff's] doctor [Dr. Mattingly] found that, although she was limited, she alale to meet the
standards for competitive employment.” (Tr. 20) Accordingly, the ALJ diseduntpart,Dr.
Mattingly’s opinions as inconsistent with his own clinical treatment notes and ehallov
evidence of record, which documented Plaintiff “has had mental health issues sialbegid
onset date, including two episodes of decompensation. However, her issues appear to be due
primarily to family issues, including difficulties with her son and related maritddiems with
her husband.” (Tr. 18) The ALJ afforded Dr. Mattingly’s opinions partial weightusedhe
severity ofthelimitations was not consistent with the objective evidence of reberd,
longitudinal medical history, observations by treating and non-treating sourcesxariming
medical source opinions, and her daily activities.

“A treating physician’s opinion regarding an applicant’s impairment will betgda
controlling weight, provided the opinion is wellpported by medically acceptable clinical and

laboratory diagnostic techniques and is not inconsistent with the other substantiatewudie

% In support, Plaintiff cites to the FMLA form completed by Dr. MattinglyF@bruary 18, 2015.
(Tr. 360-62) The ALJ noted that “[a]lthough [Dr. Mattingly] considered she would batabse
from work for four days a mah, which would preclude competitive employment, it is not clear
from the record why that would be the case under normal circumstances.” (Tr. 20) The
undersigned notes that when Dr. Mattingly completed the form, he indicated thadlbabéle
duration of the condition would be two months, February 1 through April 1, 2015. Thus,
Plaintiff is incorrect that the FMLA form supports this limitation in thee) 12, 2016, MMSS.
Even if the FMLA form supported the limitation of missing four work days, ‘[t]leeerfact that
some evidence may support a conclusion opposite to that reached by the Commissioner,”
however, “does not allow [the court] to reverse the decision of the ALJ.” Johnson v. Barnhart,
390 F.3d 1067, 1070 (8th Cir. 2004).
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record.” Reece \WColvin, 834 F.3d 904, 908-09 (8th Cir. 201Biternal quotations omitted).

The longer a plaintiff's health care provider has treated her and the more tinrasréheeight

is given to that provider’s opinion. 20 C.F.R. 88 404.1527(d)(2)(i), 416.927(d)(2)(i). Likewise,
the more knowledge a physician has about the plaintiff's impairments, thevmigia is to be
given to that physician’s medical opinioid. at 88 404.1527(d)(2)(ii), 416.927(d)(2)(i). The
treatment provided and the “kinds and extdré>@aminations and testing the [physician]
performed or ordered from specialists and independent laboratories” are rédeteniveight to
be given the treating physician’s opiniola. “The more a medical source presents relevant
evidence to support an opinion, particularly medical signs and laboratory findingsrthe
weight ... will [be] give[n]that opinion.” Id. at 8§ 404.1527(d)(4), 416.927(d)(4). “[T]he more
consistent an opinion is with the record as a whole, the more weight ... will [be]]diva{n
opinion.” Id. at 88 404.1527(d)(4), 416.927(d)(4). “Although a treating physician’s opinion is
usually entitled to great weight, it ‘do[es] not automatically control, sincestteed must be

evaluated as a whole.” _Ree@&34 F.3d at 9089 (quoting Prosch v. Apfel, 201 F.3d 1010,

1013 (8th Cir. 2000)). “A treating physician’s own inconsistency may undermine his opinion

and diminish or eliminate the weight given his opinions.” Milam v. Colvin, 794 F.3d 978, 983

(8th Cir. 2015)intemal quotations omitted). “Whether the ALJ gives the opinion of a treating
physician great or little weight, the ALJ must give good reasons for doing Bodsch 201
F.3d at 1013 (citing 20 C.F.R. § 404.1527(d)(2)).

A review of the MMSS shows that it was based on no objective testohgrepared at
the time Plaintiff was hospitalized for treatment of bipolar disorder and depnesThe time
frame Dr. Mattingly completed the MMSS is important because his opinions do naittake

account Plaintif6 successful, outpatient TMS treatment between June 13 and July 15, 2016,
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during which Plaintiff reported great improvement in her psychological symptoms and 100%
improvement of her depressias a result of th€MS treatment.During his treatment, Dr.
Mattingly never imposed any mental limitations or functional work restrictiondanti# that
he included in the MMSS. (Tr. 717-28)r. Mattingly’s own treatment notesd mental status
examinationglo not reflect any of the menthinitations set outn his MMSS. SeeAnderson v.
Astrue 696 F.3d 790, 794 (8th Cir. 2012) (affirming ALJ’s rejection of treating physician’s
opinions about plaintiff's exertional limitations that “[were] not reflected ytagatment notes
or medical records.”)Notably, Ir. Mattingly's own treatment records showed situational
stressors but consistently unremarkable findings on mental status examsinBt. Mattingly’s
mental status examination findings consistently showedthaaitiff was active, alert and
oriented in person, time and place, had fair judgment/insight, no hallucinations orlsaricida

homicidal ideations. In Halverson v. Astrue, 600 F.3d 922, 930 (8th Cir. 2010), the Eighth

Circuit found no error in the ALJ’s dston not to give a treating pslyiatrid’s opinion that the
claimant could not perform various jobkated tasks any weight when his mental status
examinations consistently noted that he was alert and oriented with nornel apdehought

process.SeealsoWiese v. Astrue, 552 F.3d 728, 730-31 (8th Cir. 2009) (finding that ALJ had

not erred in not finding claimant disabled when record included report by claimeatiadr
psychiatrist that her though processes were logical, sequential, and goi@daied findings of
treating herapisthat her intellectual functioning waserage and her thought content was
logical and relevant).

The ALJalsoconcluded that the MMSS was inconsistent with the overall evidence of

record. _Cruze v. Chater, 85 F.3d 1320, 1325 (8th Cir. 1996) (treating source’s opinions assigned

less weight when the “opinions have largely been inconsistent and are not fully sdyottie
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objective medical evidence)[O]ther evidence in the recomso supports the ALJ’s decision

not to accord [Dr. Mattingly’s] opinion controlling weightReece 834 F.3d at 910 (finding

that “Commissioner gave good reasons for discounting” treating doctor’s opihere Wwis
findings werejnter alia, “highly inconsistent with the objective medical evidence in the record”
and “other evidence in the record, such as [plaintiff]'s activities of dailydiand [another
doctor’s] findings, did not support [the treating doctor]'s opinion and supported a much higher
level of functioning than would be expected from someone with the limitationsokxsanithe
[treating doctor]'s Medical Source Statement.9pecifically, the ALJ notechat during

treatment, Plaintiff had normal mental examinations, with no abnormal findings ather th
observations of exacerbations related to family conflicts and strife. Thel&b noted that the
objective findings of the consultative examination by Dr. David Lipsitz, Ph.D. ethow

evidence of any active psychotic functions, no delusions, hallucinations, or paranoahsleati
depersonalization. Although her affect was flat and her mood depressed, Dr. bipsdztat
intellectual functioning appeared to be within the average range with good catioerdnd no
memory problems.

The undersigned notes that the limitations listed irMMSS stand alone and were never
mentioned in any physicians’ treatment records or supported by any objesting or
reasoning.SeeAnderson, 696 F.3d at 793-94 (holding proper for an ALJ to discount a provider
statement that “contained limitations thaafstl alone,’ did not exist in the physician’s treating
notes, and were not corroborated through objective medical testiigiying the ALJ’s

opinion in light of the record as a whole, substantial evidence supports the ALJ’s dexision t

assign partial weight to Dr. Mattingsyopinions in the MMSS SeeCline v. Colvin, 771 F.3d

1098, 1104 (8th Cir. 2014) (finding no error in decision to discount “cursory checklist statement”

29



that “include[d] significant impairments and limitations that are absent froowifjar’s]

treatment notes and [claimant’s] medical recordBiasch 201 F.3d at 1013 (internal
inconsistency and conflict with other evidence on the record constitute good reagssig

lesser weight to a treating physician’s opiniolj.the instant case, the ALJ sufficiently
explainecdhis reasons for giving Dr. Mattinglytmentallimitations in the MMSS partialweight

as inconsistencies between the objective medical evigertthis own treatment notes and

mental status examinatianés outlined above, the objective medical evidence does not support
the markednental limitations in Dr. Mattingly’MMSS.

B. Plaintiff’'s Subjective Complaints

Plaintiff also challenges the ALJ’s evaluation of her subjective complamisending
thatthe ALJ faiked to provide specific rationale.

For purposes of social security analysis, a symptom is an individual's owrptiesar
statement of her physical or mental impairment(s). SSBp1@017 WL 518304, at *2 (Soc.
Sec. Admin. Oct. 25, 2017 (republishé®)if a claimant makes statements about the intensity,
persistence, and limiting effects of her symptoms, the ALJ must determitieewtie
statements are consistent with the medical and other evidence of retat*8.

In evaluating alaimant’s subjective complaints, the ALJ must consider: (1) the
claimant’s daily activities; (2) the duration, effectiveness, and frequenasif (3) the

precipitating and aggravating factors; (4) the dosage, effectiveness, apffesitie of

19 The Social Seaity Administration issued this new ruling that eliminates the use of the term
“credibility” when evaluating a claimant's subjective statements of symptomifyjrctathat
"subjective symptom evaluation is not an examination of an individual's chara8&R "163p,
2017 WL 518304, at *2. The factors to be considered in evaluating a claimant's statements
however, remain the same. Seéeat *13 ("Our regulations on evaluating symptoms are
unchanged). This ruling applies to the Commissioner's final decisions made tar btaath

28, 2016).
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medicdion; (5) any functional restrictions; (6) the claimant’s work history; &dhe absence
of objective medical evidence to support the claimant’s complakiteh 547 F.3d at 925;

Polaski v. Heckler, 739 F.2d 1329, 1322 (8th Cir. 1984). While an ALJ must acknowledge and

consider the Polaski factors before discounting a claimant’s subjectiveaintaplhe ALJ

“need to explicitly discuss ea¢tolaskifactor.” Wildman 596 F.3d at 968. If the ALJ finds the

statements to be inconsistent with the ewitk of record, she must make an express
determination and detail specific reasons for the weight given the clanestimony. SSR 16
3p, 2017 WL 518304, at *10.

Here, the ALJ largely credited Plaintiff's paiaelated assertions by restricting her to light
work with occasional stooping, crouching, and climbing ramps and stairs; never cradil, kne
and no jobs requiring ambulating on unimproved terraine or exposing her to whole body

vibration. The ALJ addressed tholaskifactors and made specific éimgs that Plaintiff's

claimed symptoms were inconsistent with the record. Because these firdisgpported by
substantial evidence on the record, the undersigned must defer to the ALJ's determiugin
v. Colvin, 826 F.3d 1082, 1086 (8th Cir. 2016).

As it pertains to Plaintiff claim here, Plaintiff cites to the ALfirgling that Plaintiff's
“statements about the intensity, persistence, and tighéffects of her symptoms, are
inconsistent with the evidence of treatment. The claimant alleges debilitatind arehta
physical iliness, but the medical records simply do not support a finding thanhaiosys
preclude competitive employment.” (Tr. 20) The ALJ thoroughly discussed the hredmal
and explained that the records showaintiff not to be disabled. Although Plaintiff sustained a
sternal and rib fracture, within three months she had no tenderness, a normal raatienf

and normal gait. Examinations showed mildly decreased sensation in her feetyetiillgsand
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pain in her ankle, and some tenderness in her back and leftlkikewiise, although Plaintiff
complained of joint pain and numbness in her feet, examination findings were routinely normal
and minimal withmostly conservative treatment. Dr. Sturm’s own treatment records showed
normal gait and full strength(Tr. 16-20)

With regard to Plaintiff's meml impairments, the record showeihimal treatment until
late 2016 when she was hospitalized and then more regular treatment when Btaietiffent
the TMS treatment. By the end of TMS treatm&ajntiff deniel any depression or anxiety and
also reported completing tasks around the house, socializing with friends ang &l
communicating better with her family and improvement in her energy and motiv&tiaimtiff
continued treatment with Dr. Mattingly every two to three months, and Plaiatifinued to
have situational stressors from her fanwbnflicts. Dr. Mattingly’s mental examinations
consistently showed Plaintiff was AAOX3, with no suicidal or homicidal ideations or
hallucinations, and fair judgment/insight.

Plaintiff ignores the rest of the ALJ’s opinion where he articulated tterfaon which
he relied in evaluatindgie consistency of Plaintiff's subjective complaints including the nature
and frequency of her treatment; her ability to work during her period of allegaullitlys her
activities of daily living, including providing care for her father, playoognputer games, doing
some housework, and preparing meafsd inconsistencies between the objective medical

evidence and her subjective stateméhtéTr. 16-20)

11 The ALJ also noted that, although Plaintiff testified that she stopped working finsthe
school district after having a nervous breakdown, Plaintiff reported beingrimectliis job
during medical treatment.ikewise, after returning to work as a bus driver for another school
district, Plaintiff indicated that she quit because she could not handle the work due to her
emotional state, but her husband indicated that she was fired.
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The ALJ declined to credit Plaintiff’'s subjective complaints because thermeds a

whole is inconsistent with her subjective complairfBgeSchwandt v. Berryhill, 926 F.3d 1004,

1012 (8th Cir. 2019). Substantial evidence on the record as whole supports the ALJ’s finding.

SeeTurpin v. Colvin, 750 F.3d 989, 993 (8th Cir. 2014) (deferring to the ALJ’s evaluation of

claimants subjective complaints provide that this determination is supported by “good reasons
and substantial evidence”). Based on the Court's review of the record, substaitiate

supports the ALJ's finding th®&laintiff's subjective statements regarding the intensity,
persistence and limiting effects of her symptoms were not entirely consistiethe medical

and other evidence of record.

C. Plaintiff's Migraines

Plaintiff argues that the ALJ’s findirtpat her migraine headaches are not a severe
impairment isnot supported by substantial evidence.

Notably, Plaintiff did not list migraine headaclessa disabling impairment in her
application, request for reconsideration, or disability reports. Faduakege a disabling
impairment in an application for disability benefits is a significant factor in detergiinen

severity of an alleged impairment. $Sedy, Dunahoo v. Apfel, 241 F.3d 1033, 1039 (8th Cir.

2001) (holding fact that claimant did redtege disabling condition in his application significant,
even if evidence of the impairment is later developed). Nor did Plaintiff offgame

headacheas a basis for disability at hadministrative hearingSee e.g, Sullins v. Shalala, 25

F.3d 601, 604 (8th Cir. 1994) (finding it “noteworthy that [the claimant] did not allege a
disabling mental impairment in her application for disability benefits, nor did skiesefth an
impairment as a basis for disability at her hearing”) (internal citatioitted). Although the

medical record indicates that Plaintiff hadiagnosis of migraine headachdgsability is not
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determined merely by the presence of an impairment but by the effect thanepiairas upon

the individual’s ability to perform sutemntial gainful activity. See Jones vSullivan 954 F.2d

125, 129 (3d Cir. 1991). There is no evidence in the record showing that Péamnigfifaine
headaches impaired her ability to perform basic work activities.

To show that an impairment is severe, a claimant must show (1) that she hasadlynedic
determinable impairment or combination of impairments, and (2) that impairment sigfihyfica
limits her physical or mental ability to perform basic work activities, euthregard to age,
education, or work experienc&ee8§ 404.152(x), 404.1521(a)."An impairment is not severe
if it amounts only to a slight abnormality that would not siguaifitly limit the claimant’s

physical or mental ability to do basic work activitiegirby v. Astrue 550 F.3d 705, 707 (8th

Cir. 2007). Basic work activities encompass the abilities and aptitudes necessarytonperf
most jobs. Included are physical functions such as walking, standing, sitting, |ffushing,
pulling, reaching, carrying, or handling; capacities for seeing, hearingpaa#ting;
understanding, performing, and remembering simple instructions; using judgespoinding
appropriately to supervision, co-workers, and usual work situations; and dealing witiesfra
a routine work situationSee20 C.F.R. 88 404.1521(b), 416.921®ympoms “will not be
found to affect [a claimant’s] ability to do basic work activities unless medgra sr

laboratory findings show that a medically determinable impairment(s)semqiré 20 C.F.R.

§ 404.1529(b). In addition, only evidence from acakje medical sources, such as a licensed

physician, can establish the existence of a medicallyrdatable impairmentSloan v. Astrue,

499 F.3d 883, 888 (8th Cir. 2007).
The ALJ noted thaPlaintiff had beemiagnosed with migraine headaches, but lileat

migraine headaches wetentrolled with medication. Turpin v. Colvin, 759 F.3d 989. @aB8
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Cir. 2014) (mpairments controllable by treatment or medication are not considered disabling)
There are noobjective findings suppting a finding that Plaintiff's migraine headaches were
severet? The ALJ also noted that the record evidence did not suggest that this impairment
would impose more than minimal worglated limitations.

The record does not contaimedical diagnosis ahigraine headaches. The medical
record shows thalaintiff compained only once to Dr. Kellesf headachedyut she also
reported thathe headaches were relieved bipax. Plaintiff has cited to no medical evidence
showing any indication that Plaintiff had significant functional limitations resultog tier
migrane headachesAccordingly, the ALJ’s finding that her migraine headaches are not a
severe impairment is supported by substantial evidence.

D. RFC Determination

Plaintiff challenges the ALJ’s determination that Plaintiff retained the RFC torperf
light work. In particular Plaintiff contends that there is no medical evidence to support the
ALJ’'s RFC finding that she could standalk and sitfor six hours out of an eight-hour work day.
In support, Plaintiff cites to Dr. Stum’s PMSS

“[A] claimant’s RFC [is] based on all relevant evidence, including the medicaids,
observations by treating physicians and others, and an individual’'s own descrigtisn of

limitations.” Moore v. Astrue, 572 F.3d 520, 523 (8th Cir. 2009) (quotation and citation

omitted). “Because a claimant’s RFC is a medical question, an ALJ's mesegsH it must be
supported by some medical evidence of the claimant’s ability to function in the aceKplCox

v. Astrue, 495 F.3d 614, 619 (8th Cir. 2007). N#waess, the ALJ is not limited to considering

12The undersigned notesathPlaintiff didnot receive ongaig treatmenfor this condition for at
least twelve months, suggesting that it did not meet the duration requirement ofithe Soc
Security Act.

35



only medical evidence in evaluating a claimant’s R, seealsoDykes v. Apfel, 223 F.3d

865, 866 (8th Cir. 2000) (“To the extent [claimant] is arguing that residual functiqredita
may be proveanly by medical evidence, we disagredémphasis in original). When
evaluating the RFC, an ALJ “is not limited to considering medical evidencesexally;” but
may also consider a claimant’s daily activities, subjective allegatmlsany other evidenod

record. _Hartmann v. Berryhill, 2018 WL 467737, at *6 (E.D. Mo. Sept. 28, 2018). Even though

the RFC assessment draws from medical sources for support, it is ultinmadelgnanistrative
determination reserved to the Commissior@ox, 495 F.3d at 620; 20 C.F.R. 88 416.927(e)(2),
416.946. Where an ALJ fails to properly support the RFC with medical evidence, it cannot be
said that the resulting RFC determination is supported by substantial evidenceemottias a
whole. Holmstrom 270 F.3d at 722.

After seeing Plaintiff fiveimes, during the period from April 26 through August 15,
2017, Dr. Sturm opined in his PM$3$at Plaintiff's ability to sit and stand/walk was limited to
less than two hours during an eight-hour work dangl Plaintiff wauld need to shift positions
and would need to walk every thirty minutes for fifteen mindtes.

Generally, it is for an ALJ to determine the weight to be afforded to the opinions of

medical professionals, and “to resolve disagreements among physiciamge”vdlolvin, 771

F.3d 1098, 1103 (8th Cir. 2014) (quotation omitted). An ALJ may “disregard the opinion of a
treating physician where other medical assessments are supportecbgreibre thorough
medical evidence, or where a treating physicisnlees inconsistent opinions that undermine the

credibility of such opinions.’Prosch 201 F.3d at 1013SeealsoMartise v. Astrue 641 F.3d

909, 925 (8th Cir. 2011) (holding that an ALJ must give “substantial weliglat'treating

13 The hearing transcript does not reflect that Plaintiff had to take a break theihgur plus
hearing to walk around. (Tr. 28-74)
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physicianbut may discount that weight if the opinion is inconsistent with other medical
evidence).

As noted by the ALJ, Dr. Sturm did not begin to tiekintiff until April 2017, more
than two years after her allegdgability onset date and accorded PMSSittle weight The
ALJ properly noted that Dr. Sturm was not a treating physician for a sigrification of the
relevant time period. C.F.R. 8 152}{@)(i) (“When the treating source has seen you a number
of times and long enough to have obtained a longitudinal picture of your impairment} we wi
give the source’s opinion more weight[.]").

Moreover, the ALJ foun®r. Sturm'sPMSS was inconsisteniith his own treatment
notes andhe record as a wholelhe ALJ noted th&Dr. Sturm’s treatment notes reflected that
Plaintiff was improving with treatment and responding well to her medicatiomeagvhich
enabled her to remain functiondlikewise, nore of Plaintiff's treating soussever found that
Plaintiff's functional limitations woul render her unable to work, ihey recommended that
she engage in exercise. During treatnveittt Dr. Keller, Plaintiff reported starting a progressive
daily aerobt exercise programOn December 1, 2015, Plaintiff requested that Dr. Keller
complete the necessary paperwork for her new job as a divemg follow-up treatment after
a car accident, Dr. Keller approved Plaintiff for medical clearance. On Aug2@14@, Plaintiff
reported feeling well with no complaints, and Dr. Keller directed Plaiwtiffegin a progressive
daily aerobic exercise program and reduce exposure to stress.

As discussed above, the ALJ found that Plaintiff had the RFC to perform light work and
could stand, walk, and sit for six hours in an eight-hour work dég ALJdid not allowDr.
Sturm’s PMSS to control his RFC findingSeeFinch547 F.3d at 937 (finding that, although

“[a]ln ALJ must not substitute his opiniong those of the physician.” “[tlhe ALJ may reject the
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opinion of any medical expert where it is inconsistent with the record as a Wiiiolernal
guotations omitted). As addressed above, the ALJ properly addressed Plauibiistive
complaints and in doing so, conducted a completed and detailed analysis of Plaintiff's medical
record. The Court finds that the ALJ’'s RFC determination is consistent withekeane
evidence of record including the objective medical evidence, the observations cdimedi
providers, and diagnostic test results, as well as Plaintiff's credible limitatindshe ALJ’'s
RFC determination is supported by substantial evidence.
IX. Conclusion

For the foregoing reasons, the Court finds that the Adeferminatiorthat Plaintiff is not
disabledis supported by substantial evidence on the record as a wbedEinch 547 F.3d at
935. Similarly, the Court cannot say that the ALJ’s determinations in this redavdtfadle the
available “zone of chog;” defined by the record in this caseeeBuckner, 646 F.3d at 556.
For the reasons set forth abotree Commissioner’siecision denying benefits adfirmed.
Accordingly,

IT IS HEREBY ORDERED thatthe decision of the Commissioner AEFIRMED .

A separate Judgment shall accompany this Memorandum and Order.

/sl Jefin M. Badenhausen
JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

Dated thisl9thday of September2019.
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