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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

INGRID ANGLIN, COLLEEN GORMAN,
PAUL LAMBRAKIS, ELIJAH NATAL,
MATTHEW NELSON, COURTNEY
PARKER, and SHAYAN TARI,
Individually and on Behalf of All Others
Similarly Situated,

Plaintiffs,

)
)
)
)
)
)
)
)
)
V. g Case No. 4:18-CV-00639-NCC
)
EDGEWELL PERSONAL CARE ;
COMPANY; EDGEWELL PERSONAL
CARE BRANDS, LLC; EDGEWELL )
PERSONAL CARE LLC; PLAYTEX )
PRODUCTS, LLC; and SUN )
PHARMACEUTICALS, LLC, )

)

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court on DefengaMmotion to Dismiss or Stay Plaintiffs’
Complaint, or, in the Alternative, Strike thetid@wide Class Allegations. (Doc. 21.) The seven
named Plaintiffs in this putativeass action and Defendants hawvasented to the jurisdiction of the
undersigned United States Magis¢rdudge pursuant to 28 U.S.C. 636(c)(1). (Doc. 13.) The
Motion is fully briefed and ready for dispositiofror the following reasons, Defendants’ Motion
will be GRANTED, in part, andDENIED, in part.

I. BACKGROUND
Plaintiffs Ingrid Anglin, Colleen Gorman, Paul Lambrakis, Elijah Natal, Matthew
Nelson, Courtney Parker, and Shayan Tari (“Pgi)ibring this putative class action mislabeling

lawsuit against Defendants Edgewell Personat ©ompany; Edgewell Personal Care Brands,
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LLC; Edgewell Personal Care LLC; Playtex Products, LLC; and Sun Pharmaceuticals, LLC
(“Defendants”), on behalf of themselves andottler similarly situated persons who purchased
Banana Boat Kids Tear-Free Sting-Free Continlgusy Sunscreen (“Banana Boat Kids Spray”),
Banana Boat Baby Tear-Free Sting-Free Contingmray Sunscreen (“Banana Boat Baby Spray”),
and Banana Boat Baby Tear-Free Sting-Fra@mhdunscreen (“Banana Boat Baby Lotion”),
labeled as “SPF 50” or “SPF 50+” (“Product$”{Doc. 1 ] 3.)

The individual Plaintiffs allege they each puasbd one or more of these Products and allege
that the Products were labelas having an “SPF 50” or “SPF 50+” but, in fact, had a lower SPF.
(Id. 11 8, 17-23, 36.) Plaintiffs allegjgat “[ijn actuality, rigorous scrdific testing has revealed that
the Products do not provide &RF of 50, much less ‘50+."Id. § 36.) Specifically, Plaintiffs
allege thatConsumer Reportsiagazine reported in May 2016 thigs own testing had revealed that
Banana Boat Kids SPF 50 sunscréstion had an SPF of only 8."Id.  37.) In addition, Plaintiffs
allege that they conducted their own independestitig utilizing FDA methodsind that such tests
demonstrated the Products had SPFs lower than listed on the Béelid [ 38-41.) Plaintiffs
allege that Defendants knew or should have kmdwased on testing, that these Products have a
lower SPF than stated on the labdd. {{ 7.) Had they known the Products contained less UV
protection than advertide Plaintiffs and the putative class migers would not have purchased the
sunscreen, relied on it togiect them, or paid as much for the produdd. { 11, 54.) As a result of
Defendants’ false, misleading, deceptive, amttless labeling and marketing of the Products,
Plaintiffs claim they and putative class menseave suffered economic injury by paying for a
falsely advertised product and bgideprived of the full intended @®f their purchased sunscreen.

(1d. 15, 9, 12, 55, 57-58.)

! In their Class Action Complaint, Plaintiffs seedttification of a nationide class and five state-
specific subclasses (New York, New Jersey, Faritlinois, and Califania) each pertaining to
individuals who purchased thedelucts from March 2, 2014, to theegent. (Doc. 1 1 64-66.)
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Based on these allegations, Plaintiffs seek d@smand equitable remedies as set out in the
following eleven counts: Breach of Warranty (CoDnBreach of Implied Contract (Count II),
Unjust Enrichment (Count Ill), lllinois ConswenFraud & Deceptive Busess Practices Act, 815
ILCS 505/1,et seq(Count 1V), New York General Biness Law § 349 (Count V), New York
General Business Law § 350 (Count VI), New dgiSonsumer Fraud Act, N.J.S.A. 56:81 seq.
(Count VII), New Jersey Truth in Consumer Qawst, Warranty, and Notice Act, N.J.S.A. 56:12-14
et seq. (Count VIII), Florida Deceptive andfdin Trade Practices Act, Fla. Stat. 8§ 501.2115eq.
(Count 1X), California Unfair Competitn Law, Cal. Bus. & Prof. Code 88 172@® seq(Count
X), and California Consumers Legal Remedies Act, Cal. Civil Code §§ &756¢(Count XI)?

Defendants moved to dismiss or stay the casm tne alternative, strike the nationwide
class allegations. (Doc. 21.) Thasgue that Plaintiffs’ claims flaunder the primaryurisdiction of
the U.S. Food & Drug Administration (“FDA”), ands a result, the primary jurisdiction doctrine
compels dismissal or a stay of the cadd. 1.) Defendants argueetiComplaint should also be
dismissed because Plaintiffs’ claims are pnete in their entirety by federal lawld(q 2) In the
alternative, Defendants argue several of the &atelaims should be dismissed because Plaintiffs
have not pleaded essential elements of their stateléams, and thus fail tetate a claim for relief.
(Id.9 3.) Finally, and also in the alternative, Defants move this Court to enter an order striking

Plaintiffs’ nationwide clasallegations, arguing thatdividual issues predominate. (Docs. 21, 22.)

2 Plaintiffs bring Counts I, Ilrad 11l on behalf of theutative nationwide class and each subclass.
They bring Count IV by Plairfi Gorman on behalf of the Illinois Subclass; Counts V and VI by
Plaintiffs Lambrakis and Nelson on behalf of the New York Subclass; Counts VII and VIl by
Plaintiffs Natal and Parker on thelf of the New Jersey Subclagxunt IX by Plaintiff Anglin on
behalf of the Florida Subclass; and Counts X dhdy Plaintiff Tari on behalf of the California
Subclass.
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[I. LEGAL STANDARD

Federal Rule of Civil Procedure 8(a)(2) regsit'a short and plainatement of the claim
showing that the pleader is entitled to reliekéderal Rule of Civil Praadure 12(b)(6) provides for
a motion to dismiss based on the “failure toestatlaim upon which relief can be granted.” To
survive a motion to dismiss a complaint must showattie pleader is entitled to relief,” in order to
‘give the defendant fair notice of what the claim is and the grounds upon which it rest88ll
Atlantic Corp. v. Twomb|y650 U.S. 544, 555 (2007) (quotiGgnley v. Gibson355 U.S. 41, 47
(1957)). “Threadbare recitals tife elements of a cause ofian, supported by mere conclusory
statements, do not suffice” to defeat a motion to dismAs$icroft v. Igbal556 U.S. 662, 678
(2009) (citingTwombly 550 U.S. at 555). “[O]nly a complaintahstates a plausiklaim for relief
survives a motion to dismisslgbal, 556 U.S. at 679 (citinwombly 550 U.S. at 556). “The
plausibility standard is not akio a ‘probability requirement,’ but it asks for more than a sheer
possibility that a defendant has acted unlawfulligbal, 556 U.S. at 678 (citation omitted). The
pleading standard of Rule 8 “doaot require ‘detailed factualedations,’ but it demands more
than an unadorned, the-defendant-unlawfully-harmed-me accusaliigmal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 555). “When ruling on a defendant’s motion to dismiss, a judge must
accept as true all of the factual allegas contained in the complaintErickson v. Parduss51
U.S. 89, 94 (2007). The Court must “draw aigenable inferences in favor of the nonmoving
party.” Coons v. Mineta410 F.3d 1036, 1039 (8th Cir. 2005). However, “[w]here the allegations
show on the face of the complaint there is some insuperable bar to relief, dismissal under Rule

12(b)(6) is appropriate.Benton v. Merrill Lynch & C9.524 F.3d 866, 870 (8th Cir. 2008).



[11. ANALYSIS
A. Primary Jurisdiction Doctrine

Defendants first argue that the FDA has prinmjarisdiction over Plaintiffs’ claims and, as a
result, the primary jurisdiction doctrine compels dssal or a stay of the case. Defendants argue
that sunscreen is one of the most highly regdlamsumer products, particularly for SPF, and is
statutorily regulated by the FDénder the Food, Drug, and Cosméiit (“FDCA”) as an over-the
counter drug. Because it falls within the FDA’atatory mandate, the FDA has primary jurisdiction
over the at-issue Products. In fact, Defendamsegrthe FDA published a “sunscreen Final Rule,”
codified in 21 C.F.R. § 201.327, mandating a whold bbkighly specializedhighly scientific, and
precise technical and scientificotocols that manufacturers méisiow relating to testing and
labeling. Defendants further contemdtay or dismissal is warranted particularly since the FDA is
actively engaged in regulating igsucentral to the case. For these reasons, Defendants argue the
Court should defer to the FDA and dismiss, og atinimum, issue a stay pending resolution of the
FDA'’s ongoing agency action and investigatigpoc. 22.)

Primary jurisdiction is a common law doctrine usedoordinate judiel and administrative
decision making.George v. Blue Diamond Growendo. 4:15-CV-962-CEJ, 2016 WL 1464644, at
*1 (E.D. Mo. Apr. 14, 2016) (citin€ity of Osceola, Ark. v. Entergy Arkansas, IIT@1 F.3d 904,
908-09 (8th Cir. 2015) (quotation and citation omittedyen when jurisdiction is proper in a given
case, a court must consider whether ataive agency has primary jurisdictioBntergy
Arkansas 791 F.3d at 908. The primary jurisdiction dowr*‘applies where alaim is originally
cognizable in the courts, and comes into pléagnever enforcement tie claim requires the
resolution of issues which, under a regulatory scheme, have beenpittgedhe special
competence of an administrative bodyAlpharma, Inc. v. Pennfield Oil Co411 F.3d 934, 938

(8th Cir. 2005) (quotingJnited States v. W. Pac. R. R. b2 U.S. 59, 63-64 (1956)). The
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doctrine allows a court with jurisdiction to refeicase to the appropriate administrative agency for
initial decision. Thornton v. Pinnacle Foods Grp., LL.8o0. 4:16-CV-00158-JAR, 2016 WL
5793193, at *1 (E.D. Mo. Sept. 30, 2016).

There is no “fixed formula” for deciding whethan agency has premy jurisdiction over a
case.Entergy Arkansgsr91 F.3d at 909. Instead, the apgtidity of the doctrine depends on
whether the reasons for the doctrine are presmahtvhether applying thaoctrine will aid the
purposes for which the doctrine was creat@dcess Telecomms. v. Sw. Bell Tel, €87 F.3d 605,
608 (8th Cir. 1998). The Eighth Circuit has stateat courts apply thdoctrine for two main
reasons.Id. First, the doctrine may kepplied “to obtain the benefif an agency’s expertise and
experience,” as “the principle is firmly establishedttin cases raising issue$fact not within the
conventional experience of judges or cases reguthe exercise of administrative discretion,
agencies created by Congress for regulatingtiwect matter should not be passed oved’”
(quotingFar East Conference v. United Stgt842 U.S. 570, 547 (1954)). “In fact, agency
expertise is the most common reador applying the doctrine.td. Second, courts apply the
doctrine is “to promote uniformity and consistgnath the particular field of regulation.ld.; see
alsoEntergy Arkansgsr91 F.3d at 909 ¢burts consider whetheredirable uniformity’ would
result from an agency determination and whether ‘the expert an@lgptknowledge’ of the
agency is needed(kitations omitted)quotingW. Pac. R. R. Cp352 U.S. at 64)Alpharma, 411
F.3d at 938 (“Among the reasons and purpose®dake the promotion of consistency and
uniformity within the areas of regation and the use of agency ex&rtin cases raising issues of
fact not within the conventiohaxperience of judges or assrequiring the exercise of
administrative discretion.’)

“When it is determined that primary jurisdictibtmresolve an issue lies with an agency, a

court otherwise having jurisdictiarver the case may stay or dissithe action pending the agency's
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resolution of the question.George 2016 WL 1464644, at * 1 (citinglpharma 411 F.3d at 938).
However, the doctrine is to be “invoked sparingly,it often results in @e&d expense and delay.”
Thornton 2016 WL 5793193, at *1 (quotirdipharma 411 F.3d at 938).

Considering the reasons for applying the doctramel in light of the Eighth Circuit’s caution
that this doctrine should be invaksparingly, the Court declinesapply the primary jurisdiction
doctrine in this case.

1. Agency Expertise versus Conventional Experience of Judges

While this Circuit has not addressed the priynjurisdiction doctrinen the context of
sunscreen labeling cases, cases in several othaitgihave. In each instance, the courts have
declined to apply the primary jurisdiction doctrine. The Court is persuaded by those cases.
Consistent with those cases, eurt finds that Plaintiff's claims falls within the conventional
wisdom of judges. Plaintiffs clearly note theg ot claiming that the FDA'’s sunscreen Final Rule
is improper, that the FDA should change itsitgsprocedures, or that the FDA should adopt new
testing procedures for SPF. (Doc. 26 at ldstead, Plaintiffs claim that, based on the long-
established SPF testing procedusied standards, Defendants otated the SPF content of the
Products in violation of vapus state consumer lawdd.j In other words, “[tlhe gravamen of
Plaintiffs’ claims is that Defends violated [state] consumer peotion statutes by marketing their
sunscreen products in a false amdhisleading manner so as to induce consumers to purchase those
products. Whether Defendants did so is the tydaaitial question that is routinely committed to
the courts.” Corra v. Energizer Holdings, Inc962 F. Supp. 2d 1207, 1216 (E.D. Cal. 2013)
(declining to apply primarjurisdiction doctrine)Dapeer v. Neutrogena Cor®5 F. Supp. 3d
1366, 1376 (S.D. Fla. 2015) (declining to appky tloctrine because “determining whether a
[sunscreen] manufacturer has ragskconsumers,” including deteining whether the sunscreen

manufacturer’'s “marketing of its high SPF produsttalse and misleaagy” because it did not
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provide the marketed SPF peation, “is squarelyvithin the judicial function”)Langan v. Johnson

& Johnson Consumer Co®5 F. Supp. 3d 284, 292 (D. Conn. 2015) (declining to apply primary
jurisdiction doctrine and holdingaiims relating to whether a mdaaturer misled consumers and
violated state consumer laws in using the phtab@atural’ on a sunscreen label are “one[s] to
which courts are eminently well suited, even well versed”) (citations omitted). In fact, in two
pending Banana Boat SPF mislabeling cases, judaes found the courts are well equipped to
address such claimS$ege.g, In re Edgewell Personal Care Co. Litigcase No. 1:16-CV-3371-
KAM-RLM, slip. op. at 13 (E.D.N.Y. Sept. 4, 2018){k=cting cases from various circuits and
concluding “[c]ourts are well-equipped to assevhether a [sunscreen] label is misleading.”);
Keskinen v. Edgewell Personal Care (Q@ase No. 2:17-CV-07721-AB (PJWXx), slip. op. at 6 (C.D.
Cal. Apr. 17, 2018) (citation omitted) (declining to apply doctrine in Banana Boat sunscreen case,
noting “[c]ourts are generally well-equippedhandle state-law challenges to labeling of FDA-
regulated products” and, “[t]huspurts ‘routinely retain jurisdi@on over false advertising cases
involving such products, even when some rstifie examination might be necessary”).

Citing to the codified sunscreen Final Rubefendants assert this Court will undoubtedly be
called upon to determine whether Plaintiffsefendants’ tests followed the technical and
scientific requirements of that Rule. (D@2 at 10.) Defendants argue the FDA possesses the
experience and discretion to integpthese scientific and teclkal protocols for determining a
sunscreen’s SPFId() Defendants rely on non-binding, non-stneen cases in support of their
argument. I@. at 9—-10.) However, multiple courts hadeclined to apply the primary jurisdiction
doctrine in sunscreen cases even when the labelgétaescientific or technical claim, as is the
case with SPF labelingSege.g, In re Edgewellat 14;Dapeer 95 F. Supp. 3d at 137Beskinen
at 7 (reasoning, “Plaintiff alleges Defendantsrafitively and intentionally misrepresented the

results of their SPF tests on the Suaen Products’ labels. If thategation is true, then discovery
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is likely to resolve Plaintiff’'s @dims without the need to restota technical examination of
Defendants’ SPF testing procedures”). And ewsuming this Court will be called upon to assess
whether Plaintiffs’ or Defendantgests complied with the FDA regtions, this Court is equipped
to address such technical and scientific questam#his and other countsutinely do on a regular
basis. Finally, the argument that the FDA is i thest” position to interpret the sunscreen Final
Rule does not mean this Court cannot do the sartteat this Court is compelled to apply the
primary jurisdiction doctrineSeee.g, In re Edgewellat 18 (“To the exterdefendants argue that
SPF testing [of Banana Boat suresam products] itself is so technicabmplicated, and/or scientific
that only the FDA can resolve plaintiff'sagins of inaccuracy, the court is unconvince®&gskinen
at 7 (finding that whether SPF tests complied WM regulations “catve proved or disproved
scientifically,” that courts “frequaly deal with such determinatiofi@nd that the court “is capable
of doing the same in this casé”).

2. Uniformity and Consistency

Defendants also argue that failtoedismiss or stay the caseepents an “issue of consistent
or uniform regulation,” as the FDA is engaged igulating issues central this case. Defendants
primarily rely on three FDA actions in supporttbéir argument. First, Defendants note that the
FDA solicited bids in a July 2016 “Request fon@@e” (“RFQ”) for determining the SPF of twenty

U.S. marketed sunscreen products using theqature in the sunscre&inal Rule. Second,

% As noted previously, Defendants cite to noneliig, non-sunscreen casesrguing this Court
must abstain from determining whether a regulgt@diuct meets technical or scientific agency
requirements. However, as pointed out in Botle EdgewelandKeskinenwhat differentiates the
sunscreen cases from some other caseskpt@kfendants is the fattiat while the FDA
regulations provide mandatory SE¥sting procedures,tfe FDA'’s involvement in this case’s
central question ends thereKeskinenat 6. Manufacturers, not th®R, perform those SPF tests.
See?l C.F.R. 8§ 201.327(i—j). Moreover, the manufaatsiare not required tabtain pre-marketing
review or approval of their labels from the FDReskinenat 6. Therefore, “while the FDA
provides rules for SPF testing, itup to Defendants to follow thesules and properly label their
Sunscreen Productsld. Like in those cases, here, Plaifstifallege[] that Defendants have failed
to do so.”Id. Therefore, like in those cases, Plaintiffieims do not require resolution of an issue
within the unique provincef a regulatory agencySee id.In re Edgewellat 19.
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Defendants note that in May 2018, the FDA issupdldic statement entitled “Statement from FDA
Commissioner Scott Gottlieb, M.D., on new FDA antio keep consumers safe from the harmful
effects of sun exposure, and ensure the long-tafety and benefits of sunscreens” (“FDA
Statement”). Third, and related to the FDAtSmMent, the FDA also issued a “Guidance for
Industry” in May 2018, reaffirminghat SPF testing must be conthataccording to the specific
method specified in the sunscreen Final Rule. (Doc. 22 at 11-12.)

In the RFQ, the FDA has solicited bids for tegtto be performed on twenty U.S. marketed
sunscreen products, including eight SPF 50 products. (Doc. 22-2 at 2.) That testing will be
performed off-site by a contractor and must be isbaist with the testing procedures outlined in the
sunscreen Final Ruleld() Defendants argue that the test results from the RFQ “will provide
guidance that will promote a uniformterpretation of the Final Rule (Doc. 22 at 11.) However,
the Court finds this argument to bpeculative at this point.

First, it is unknown if or when these test resulill be completed, and even if the testing is
completed, it is not certain that the FDA will issue any relevant formal ruling based on those
possible resultsin re Edgewellat 21-22. Thus, contrary to f2adants’ contendin, it not certain
at this point when the FDA “will provide guidee” or that any sucguidance “will promote”

uniformity. (SeeDoc. 22 at 11.) Defendants argue tit Guidance for Industry states that

* When ruling on a motion to dismiss under RL2¢b)(6), the Court generally may not consider
materials outside the pleadinddoble Sys. Corp. v. Alorica Cent., LL&13 F.3d 978, 982 (8th Cir.
2008). It may, however, consider public recordsnaterials that are necessarily embraced by the
pleadingsld.; Stahl v. U.S. Dep’t of Agric327 F.3d 697, 700 (8th Cir. 2003). The Court takes
judicial notice of these three sources as @reypublicly available documents from the FDA, a
source “whose accuracy cannot reasonablyuestioned.” Fed. R. Evid. 2GEe alsarThompson v.
Allergan USA, InG.993 F. Supp. 2d 1007, 1011 (E.D. Mo. 20@dncluding court could consider
publicly-available FDA documents). Plaintiffs do mdiject to or contest the substance of these
documents. In their Reply brief, Defendants ptarén additional source, an FDA request for
comments on SPF labeling and testing for over-theiter sunscreen drug products, published on
August 22, 2018, in the Federal Register. (Doc. 34tat.6.) For similar reasons discussed in this
section of the Court’'s Order, thésurce does not alter the Court’s anislys primary jurisdiction.
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[s]everal other ongoing and planned rulemakinggaedings will also address [over the counter
sunscreens].” (Doc. 34 at 14.) tever, even if the FDA issuestfwe formal rulings, there is no
indication that such rulings will have any retroaityiv Thus, it is speculative whether those rulings
would have impact on actions or testing that o@mlirelating to this pending litigation. Defendants
also argue that the FDA has consistently made known its “codtumaertakings” in the field of
SPF testing. Thus, Defendants conternisl tase is distinguishable frofdpharma “where the
Eighth Circuit noted ‘substantial delay wouldué[] from staying or dismissing the cases,
particularly since the FDA ha[daken no action . . . [for] nearly two years’ on the regulated product
at issue.” (Doc. 22 at 11) (citilgpharma 411 F.3d at 939). Yet that seems to be the situation
here. As noted iim re Edgewel) as of September 2018 and confirnbydhe parties in that case, “it
appears that no action has bedwiapursuant to the FDA RFQIh re Edgewellat 21 n.1%.
Therefore, it has been over two years since th@,R#th no concrete acn resulting, which seems
to implicate at least some of the same concernsAlpiarma

Second, the Court finds that Defendantguaments based on the RFQ are speculative
because only eight SPF 50 products will be tested,the RFQ does not specify which products will
be tested. ee generallfpoc. 22-2.) Nowhere does the RR@@ntion any particular sunscreen,
including the Banana Boat Produetsissue in this caseld() The Court takes judicial notice of the
fact that there are many SPF 50 products markettekibnited States. There is no guarantee the
Products at issue in this case vadl part of the RFQ testingn re Edgewellat 23. Moreover, as
Plaintiffs note—and Defendants do not contesterg¢his no indication thahe FDA is testing

Defendants’ Products or investigating the accyat Defendants’ SPF label on the at-issue

> There is overlap between the plaintiffs anteddants in the Banana BoSPF mislabeling cases
pending in the United States Distr{Court for the Eastern District dfew York and this matter.
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Products, and Defendants have not applied, as tieesnditled to do so, teave the FDA complete
such testing or investigatidn(Doc. 26 at 17.)

Next, Defendants argue ththe May 2018 FDA statement a@diidance for Industry require
a dismissal or stay. Defendants maintain that-FDA statement “left no doubt about [the FDA’s]
place in the field of [SPF efficacy],” as it stathe FDA is committed to “making sure the products
consumers use deliver their advertised benefifBdc. 22 at 11.) Defendés also argue that the
Guidance for Industry, which reiterated that 3&sting must be conducted according to the method
proscribed in the sunscreen Final Rularrants deference to the FDAd.(at 12.) However,
“[n]othing in the FDA Statement or the Guidance lfwtustry indicates that the FDA will, or is even
contemplating, issuing a ruling on the issue atdhia this action — namely whether defendants
improperly labeled the Products with an SPF 50 ratitig.fe Edgewellat 25.

Therefore, the Court finds that these sourcessidered either singularly or in combination,

do not warrant the application tife primary jurisdiction doctriné.

® Importantly, as Plaintiffs note and Defendants do not contest, the FDA Statement indicates that the
FDA is not investigating Defendants, as the FDA has identified just three companies who were
subject to FDA investigation and who receivednirgg letters due to dectye warning practices.

(Doc. 26 at 16.) Defendants weret included on that list and did not receive a warning lettdr) (
Defendants concede it is unclear whether the testing will include the Products at issue here. (Doc.
34 at 14.) This further suggeghat abstention based on prignaurisdiction is unwarrantedSee
Keskinenat 7 (finding that “Defendants present no reason for the Court to believe that the FDA will
resolve the issue of whether the SPF ratings ein Bunscreen Productsaaccurate” because “it

does not appear [from the RFQ] that the SunsdReeducts will be among those tested.”) Should it
become clear at some point that one or motb@Products at issue this case will be tested

pursuant to the RFQ or otherwise investigatethieyFDA, Defendants may make a motion for this
Court to revisit this issue.

" The Court is mindful that there are mukigunscreen cases pending involving the same
manufacturers (and, in some ingtag, the same products). Defemdaargue that the more these
matters are litigated and resolved in varyingguadisettings, uniformity and consistency will be
further threatened. (Doc. 22 at 15.) Howetleat does not warrant tlagplication of primary
jurisdiction, as there aeparate mechanisms in place for addressing such concerns should they
persist, including potential transfer or other cdiasdion of the actionsSege.g, 28 U.S.C. 88

1404, 1407.
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B. Preemption

Defendants also argue for dismissal assetftinat, as pleaded, Plaintiffs’ claims are
preempted by federal law. (Doc. 22 at 12-16.) Dedats argue that Plaintiffs must rely on FDA-
compliant testing, but théonsumer Report@nd independent testitigey reference in the
Complaint did not comply with FDA regulationdd.(at 13—-16.) Since Plaintiffs have failed to
plead sufficient facts to plausibhssert that their claims ai@inded on the sunscreen Final Rule,
they fail to state a claim for reliefld( at 13.)

The Supremacy Clause of the Ciitogion provides that “the has of the United States . . .
shall be the supreme Law of the Land; andltidges in every State shall be bound thereby, any
Thing in the Constitution or Laws of any State te @ontrary notwithstanding.” U.S. Const. art. VI,
cl. 2. Therefore, any state law conflicting witheaisting federal law is considered to be “without
effect” and preempted by the federal laBaker v. NNW, LLCNo. 15-00222-CV-W-GAF, 2015
WL 12843827, at *2 (W.D. Mo. July 8, 2015) (citiMparyland v. Louisiana451 U.S. 725, 746
(1981).

Relevant to this matter, the FDCA contaamsexpress preemptia@tause. Section 379r,
“National uniformity for nonprescription drugspf the FDCA states in relevant part:

(a) In general

Except as provided in subsexti(b), (c)(1), (d), (e), or (f), no State or political
subdivision of a State may establisicontinue in effect any requirement—
(2) that is different from or in additiow tor that is otherwise not identical with, a
requirement under this chapter . . ..

21 U.S.C. § 379r(a)(Psee alscCarrol v. S.C. Johnsons & Son, Inblo. 17-CV-05828, 2018 WL

1695421, at *2 (N.D. lll. Mar. 29, 2®) (in sunscreen SPF misldibg case, noting section 379r

8 Common law causes of action “constitute [§tazuirements’ within the meaning of FDCA
preemption” and, thus, also are preemptedgel v. Medtronic, In¢552 U.S. 312, 323-25 (2008).
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“expressly preempts claims seeking to enforce séapeirements that differ from those established
by the FDA”"); Dayan v. Swiss-Am. Prod., In&No. 15CIV6895DLIVMS, 2017 WL 9485702, at *2
(E.D.N.Y. Jan. 3, 2017)eport and recommendation adoptétb. 15CV6895DLIVMS, 2017 WL
1214485 (E.D.N.Y. Mar. 31, 2017) (noting 379r(a) iseapress preemptionaarise). The FDCA
regulates over-the-counter drugsluding non-prescription sunscreefege.g, 21 U.S.C. §
360fff-6.

In addition, and as both padiagree, the FDA has enacted regulations relating SPF testing
procedures and labeling requirements for the Brtsd The federal requirements for sunscreen
labeling and testing are codified in a “sursar Final Rule,” 21 C.F.R. § 201.327 (“Over-the-
counter sunscreen drug productsgjuieed labeling based on eftaeness testing”). Among other
things, that regulation sets dbe SPF labeling requirements and lengthy, detailed scientific and
technical procedures and parameferdesting a sunscreen’s SP&ee id§ 201.327(i). The
methodology in 8 201.327 is used to determine whe&Ré&r claims comply with the regulation. In
the preemption analysis, “federaftdations carry the same preemptéféect as federal statutes.”
Baker, 2015 WL 12843827, at *2 (citingid. Fed. Savings & Loan Ass’n v. de la CuedB U.S.
141, 153 (1982)).

The Eighth Circuit Court of Appeals has affied the dismissal of actions on federal
preemption grounds at the pleading stafee, e.g., Brinkley v. Pfizer, In¢72 F.3d 1133, 1139
(8th Cir. 2014) (finding design defect and implied warranty claims were preempted by the FDCA
and affirming the lower court's dismissal pursuant to a motion for judgment on the
pleadings)Moretti v. Mut. Pharm. C9518 Fed. App’x 486, 487 (8th CR013) (affirming district
court’s grant of judgment on the plaagls on the basis of FDA preemptiosge alsddeus v. Teva
Pharm. USA, In¢.No. 4:16-CV-3086, 2017 WL 6389630, at (2. Neb. Dec. 12, 2017) (internal

guotations and citation omitted) (dismissal is nonetheless appropriate und@2g(é) if the facts
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alleged in the complaint do not plausibly grige to a claim that is not preemptedDjpugherty v.
Source Nats., Inc148 F. Supp. 3d 831, 835-36 (E.D. Mo. 20@fsanting motion to dismiss in
labeling case based on FDCA preemption). Vadpreemption under the EIA, Plaintiffs’ state
law claim must fit in a narrow gaougherty 148 F. Supp. 3d at 834. ‘{fl order for a state law
claim to survive, plaintiff's claim “must be premion conduct that both (1) violates the FDCA and
(2) would give rise to a revery under state law eventime absence of the FDCA.Id. (quoting
Riley v. Cordis Corp.625 F. Supp. 2d 769, 777 (D. Minn. 2009)).

The Court agrees that to the extent PlHsitstate law claims do not seek to impose any
requirements on Defendants beyond those which federal law ahexpdyes (Docs. 1 § 60-61; 26
at 3), those claims are not preempt&8ge21 U.S.C. § 379r(f)see alspe.g, Baker, 2015 WL
12843827, at *2 (“a state law is not preempted wtherstate law seeks to impose liability [for
mislabeling] consistent with the FDCA."Gurran v. Bayer Healthcare LLQNo. 17 C 7930, 2018
WL 2431981, at *3 (N.D. Ill. May 30, 2018) (in SP#islabeling case, holding “to the extent
plaintiff is merely seeking to use state-law causes of action to enforce the labeling requirements set
out in 21 C.F.R. 8§ 201.327, his claims are not preemptedd the extent Plaintiffs seek to add or
change the requirements for sunscreen labelirigsting, however, those claims would be
preempted.Seege.g, Curran, 2018 WL 2431981, at *3. Furthéi Plaintiffs rely on FDA-
compliant testing of the Produdts“an attempt to enforce theddtical requirements of the FDCA
as it applies to SPF labeling . . u¢h] claims are not preemptedCurran, 2018 WL 2431981, at
*3. If, however, Plaintiffs’ testig is not in compliance with the sunscreen Final Rule, and if
Plaintiffs seek to use that testing in support of their Complainhegshave so alleged, they would
in essence be asking this Court to find Defergliable based on a change or deviation from the
testing requirements as set out in the Final RGeCorra v. Energizer Holdings, Inc962 F. Supp.

2d 1207, 1215 (E.D. Cal. 2013) (finding sunscreen claiotpreempted when a plaintiff's claims
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“are not based on (and do not requirerpretation of) the Final Rule®)Lombardo v. Johnson &
Johnson Consumer Companies, Jido. 13-60536-CIV, 2014 WL 10044838, *4 (S.D. Fla. Sept.
10, 2014) (finding sunscreen claims not preempted wheentiff did not allge that the SPF values
on labels were inaccurate).

The parties agree that 21 Q-8 201.327 applies to this caskEhey disagree about what
suffices to avoid preemption and whether testimgst comply with the FDA methodology in order
to avoid preemptionSeee.g, Mee v. | A Nutrition, In¢g.No. C-14-5006 MMC, 2015 WL 2251303,
at *4 (N.D. Cal. May 13, 2015) (“As each distrariurt to have considered the matter has found,
where, as here, an FDA regulation provides tiatguestion of compliance must be determined
using the method specified therein, a state lamcthat seeks to establish a violation of such
regulation by a different methodologgy/preempted.”) (collecting casesge also Doughertyl 48. F.
Supp. 3d at 835, 836 (quotiMeewith approval for this proposith and stating “sta law claims
that rely on a different methodology demonstrate such labeling viotats are inconsistent with the
FDCA and are thus preempted”).

Plaintiffs allege thaConsumer Reporiarticle sets forth “in M@ 2016 that its own testing
had revealed ‘that Banana B#éatls SPF 50 sunscreen lotion hadSiPF of only 8 and stated “the
most problematic products were Banana Boat Hielar-Free, Sting-Frdeotion . . . which [was]
labeled as SPF 50 but [was] found to have only &PF(Doc. 1 § 37.) The Court agrees with

Defendants that Plaintiffs include atlegations about the methodology of @ensumer Reports

® In Corra, the plaintiffs brought suit against suresem manufacturers regarding their labeling of
some products with an SPF of 85 to 1Tbrra, 962 F. Supp. 2d at 1214. As the Court noted, and
unlike the matter before thiso@rt, the plaintiffs did not gue that the “SPF 85-110 ratings on
Defendants’ products are themselves per se false or misleadiihglfistead, the plaintiffs argued
that the products were marketed in such a thayled customers to bilgem even though there was
evidence tending to show products with an SBéva fifty did not provide proportionally greater
protection than lower-rated SPF produdt. at 1214-15. Therefore, becatise plaintiffs’ claims
were not based on and did not require an intéapom of the Final Rule, the court found those
claims were not preemptedd.
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testing or any facts demongtray that such testing compliedth FDA-prescribed methodology.
(SeeDoc. 22 at 14.) In fact, PHaiffs clarify and concede in threiesponse to Defendants’ Motion

to Dismiss that “Plaintiffs’ claims are not actually based orCithbesumer Reportesting.”

(emphasis in original) (Doc. 26 at*?.)Nor could they be, as Plaintiffs have not included any
allegations in support of the notion that @ensumer Reportesting complies with the regulations
for testing sunscreen as cfield in the Final Rule. Seee.g, Doc. 1 § 37.) Indeed, in their strong
statements of non-reliance on tBensumer Reportesting, Plaintiffs seem to at least implicitly
concede that the testing doeot, in fact, comply ith those regulations.SgeeDoc. 26 at 7.)
Therefore, to the extent Plaintiffeek to rely on or otherwise invoke tGensumer Reportesting

in support of their claims, those claims are preemp&sk e.g, Curran, 2018 WL 2431981, at *3
(“To the extent plaintiff is claiming that the sensen’s label needed teflect the [SPF] testing
conducted byConsumer Reportshose claims are preempted, because such labeling is not identical
to the requirements set out in federal lawBaker, 2015 WL 12843827, at *2 (dismissing complaint
as preempted because plaintiff failed to allege testing of the subject product used relevant FDA-

mandated methodology)

19 plaintiffs assert that the “Conght makes clearthat “while theConsumer Reporiarticle first
alerted Plaintiffs to the potential inaccuracy inf@wlants’ labels,” Plaintiffs’ claims are actually
based on their independent testing, notGbasumer Reportesting. (Doc. 26 at 7.) The Court
disagrees that the Complaint made this cleasteld, Plaintiffs’ allegations, on their face, place
reliance on th€onsumer Reportesting. SeeDoc. 1 1 36-37) (“[R]igorouscientific testing has
revealed that the Products do not provide an SPB,ainuch less ‘50+' . . . . Such testing includes,
but is not limited to, testing conducted by théemoconsumer protected periodical Consumer
Reports . . ..”") The Court declines to decide @ttime the general admisdiby of such testing as
background information said to have “first et Plaintiffs to thgpotential inaccuracy in
Defendants’ SPF labels.” (Doc. 26 at 7.)
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The Court will now address Plaintiffs’ indement SPF testing. Defendants argue that if
Plaintiffs rely on testing that “does not employ firecisemethodology found in the Final Rule,
[Plaintiffs’] claims are preempted.(Doc. 22 at 13.) In part, the relenvallegations are as follows:

38. In addition, Plaintiffs conductedetin own independent testing of the
Products, utilizing the methodology f8PF testing mandated by the FDA.

39. Specifically, the independentstag conducted by Plaintiffs was
conducted in compliance with all FDA tag methods embodied in FDA Final Rule,
21 CFR Parts 201 and 310, (Federal RegiVol 76, No 117/Friday, June 17,
2011/Rules and Regulationsg¢luding 21 CFR 201.327).
40. The results of the independenstitey conducted by Plaintiffs were
consistent with the results suggested lop&limer Reports’ tesgsults and confirmed
that the Products had actual SPFs sultisiy lower than the claimed SPF 50 or
“50+”.
41. Plaintiffs’ investigation concludetiat all three produs, clearly labeled
as containing SPF 50 or “50+”, containga SPF of less than 37.8 and no more than
a 30.1.
(Doc. 1.) Defendants argue Plaifgihave “failed to plead facts #igient to make plausible their
assertion that their claims are founded onRimal Rule Method.” (Doc. 22 at 13.) More
specifically, Defendants argue tiaintiffs’ “naked assertions” garding their independent testing,
which are “undetailed” and void of facts, amounattlegal conclusion” andre insufficient to state
a plausible claim for relief. SeeDoc. 22 at 15-16; Doc. 34 at3512.) Defendants gue Plaintiffs’
bare allegations are particularhsufficient given that the see claims sounds in fraud and
misrepresentation, and such claimsgst be pleaded with particuitgrin accordance with Eighth
Circuit and Supreme Court precederfieée.g, Doc. 22 at 16—-17.) Plaintiffs do not contest the
notion that their independent testing must clymyth the methodology as codified in the FDA
Final Rule. Plaintiffs instead maintain that their descriptionsifrtg methods in the Complaint is
sufficient to avoid dismissal under federal pleadirgdards. (Doc 26 at 9.) However, Plaintiffs

are prepared to file an amended pleading progididditional details regading their independent

testing if the Court orders otherwisdd.}
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The relevant allegations demonstrate thatrfifés’ claims are premised on and dependent
upon the independent product testing resulBeelDoc. 1 1 36, 38—-41.) ButHilaintiffs are relying
on testing that does not complytkvFDA methodology in support difieir claims, Plaintiffs cannot
show that Defendants’ statements on the prodbeidaviolated the FDCA labeling requirements.
Thus, they cannot establish a violation of BIBCA. And as a result, they face preempti@ee
e.g, Salazar v. Honest Tea, In@4 F. Supp. 3d 1304, 1313 (E.D. Cal. 2014). As an initial matter,
Plaintiffs’ claims must be premised on conduetttviolates the FDCA iorder to survive See
Dougherty 148 F. Supp. 3d at 834. Therefore, the €hods that compliance with FDA-mandated
testing is a threshold issue in this c&se.

The Court further finds that even underkzelal reading of the @aplaint, Plaintiffs’
allegations regarding their indepient testing are insufficient &void dismissal under preemption
at this stage of the litigation. The crux or cepigece of Plaintiffs’ Complaint is that all three
Products do not in fact meet the stated SPF onrésgective labels. All claims flow from and are
premised on that presumption. Yet in thhirty-four page, one-hundd-and-sixty paragraph,
Complaint, Plaintiffs deote just four paragraphs to their testinge€¢Doc. 1 at { 38-42.) And
only one of those paragraphs, just over thiress, mentions anythg about the specific
methodology employed.Sge idf 39.) In that sole paragragtiaintiffs offer nothing more than a
conclusory statement that thetiag complied with the FDA Fin&ule, an ultimate question this
Court may be called upon to decide in the futiBege.g, Wiles v. Capitol Indemnity Cor280
F.3d 868, 870 (8th Cir. 2002) (“While the courtshaccept allegations of fact as true when
considering a motion to dismiss, the court is freigmnore . . . legal conclusns cast in the form of
factual allegations.”)Baker, 2015 WL 12843827, at *1 (quotirigshcroft v. Igbal556 U.S. 662,

678 (2009) (“courts are ‘not bound to accept as & legal conclusion couched as a factual

1 Defendants recognize that if Plaintiffs’ tieg complies with FDA requirements, Plaintiffs’
claims may not be preengat. (Doc. 22 at 16.)
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allegation’ and such ‘labels and conclusions’ or ftfailaic recitation[s] of the elements of a cause
of action will not do.”);Ladd v. St. Louis Bd. of Police Comm’Mo. 405CV916UNA RHK/AJB,
2006 WL 2862165, at *2 (E.D. Mo. Oct. 4, 2006) (quotieaylor v. Fields,661 F.2d 1177, 1182
(8th Cir. 1981)) (“Courts need not consider dasory allegations, howeveor ‘blindly accept legal

conclusions drawn by thegader of the facts™)Moreover, even under a liberal reading of the
Complaint, it is uncertain whether Plaintiffs hav@A-compliant test results relating to all three
Products even though the Products have differen&ee il 38—42 and Figures 1-s&e also
Doc. 34 at 10-11.) Another district court interting near-identicahdependent SPF sunscreen
testing allegations recently foutitht a sunscreen SPF labeling claim “is preempted if it seeks to
enforce a labeling requirement thahot identical; and, in ordés make his claim plausible,
plaintiff must do more than insert a conclusatggation that the testing was identicaCurran,
2018 WL 2431981, at *4. That remsng applies with equal force here.

Therefore, the Court finds that Plaintiffave not pleaded sufficient facts to avoid
preemption at this stage. Ritffs implicitly, if not expliatly, recognize the need for FDA-
compliant SPF testing in this matter, but iambiguous whether Plaintiffs have testing on all
products that complies with the FDA-mandated methaglek. Given the threshold nature of this
issue, the Court finds it prudetat grant Defendants’ motion to dismiss on this basis, as the
allegations do not suffice under the pleagdstandards for the reasons stat8de e.g, Dougherty
148 F. Supp. 3d at 833 (alterationainginal) (citation omittedfquotingBenton v. Merrill Lynch &
Co.,524 F.3d 866, 870 (8th Cir. 2008)nding “[w]here the allegations show on the face of the
complaint there is some insuperable bar to retisinissal under Rule 12(6) is appropriate.”™);
Crump v. BoestemlNo. 4:14 CV-01975-RWS, 2016 WL 1624Q at *3 (E.D. Mo. Apr. 25, 2016)

(quotinglgbal, 556 U.S. at 678—79) (noting “[r]ule 8 . does not unlock the doors of discovery for

a plaintiff armed with nothing more than conclusions™).
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This conclusion is consistenttliholdings of some other distticourts in this and other
circuits when analyzing indepemntdédesting-related allegationstine context of the FDCA. The
substancef the allegations is particulgrimportant in determining thsufficiencyof those
allegations in situations where, as here gbeerning FDA regulation imposes a specific, lengthy,
and very detailed methodology for testing the produetsuding the specifiaumber of subjects to
be tested, timelines for testing, e®eee.g, Dougherty 148 F. Supp. 3d at 835-36 (in mislabeling
case involving the amount of vitamins and maig in an over-the-counter vitamin, dismissing
claims as preempted when the allegations reggnaliaintiff's independentesting did not allege
product testing complied with thevelve-sample testing method, were based on a random sample, or
used bottles from the same lot, as requirethbyapplicable FDA-mandkd testing regulation);
Baker, 2015 WL 12843827, at 3—4 (in mislabeling casmiving whey protein, dismissing claims
as preempted when plaintiff ditbt allege he tested the prad “under the twelve-subsample
analytical methodology mandated by [the applicabldified regulation]” and otherwise “failed to
articulate any precise methodology he usesig alspe.g, Curran, 2018 WL 2431981, at *4 (in
case with virtually identical alle¢gjans in sunscreen SPF case, holdimag plaintiff failed to state a
plausible claim to avoid preemption when “pldintiffer[ed] nothing more than his conclusion that

his testing was the same as is required by the FEfA)ee 2015 WL 2251303, at *4 (in dietary

2 The relevant allegations ti@urran court analyzed stated the following:

37. In addition, Plaintiff conducted his aindependent testing of Coppertone
Sport High Performance SPF 30 sunscreen spray, utilizing the methodology for SPF
testing mandated by the FDA.

38. The independent testing perfmd by Plaintiff was conducted in
compliance with all FDA testing methods embodied in FDA Final Rule, 21 CFR
Parts 201 and 310, Federal Register/¥®| No 117/Friday, June 17, 2011/Rules and
Regulations, including 21 CFR 201.327.

Curran, No. 1:17-CV-07930 (N.D. Ill. Nov. 2, 2017), ECF No. 1 11 37-38.
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supplement mislabeling case, holding that claese preempted because plaintiff's independent
testing attached to complaint did not compith FDA-mandated twelve sample methodology);
Salazar v. Honest Tea, In@4 F. Supp. 3d 1304, 1313 (E.D. Cal. 2014) (granting 12(b)(6) dismissal
based on preemption in tea mislabeling case whentildailed to allege he tested correct number
of samples as required by the FDA-mandatedlegion, reasoning “Consequently, the Complaint
does not show that defendant’s statements @pithduct labels violates the FDCA'’s labeling
requirements. Because plaintifilegations do not show a violati of the FDCA, plaintiff's state
law claims are preempted; if allowed to pged, the state law claims would impose liability
inconsistent with the FDCA.”Burke v. Weight Watchers Int’l, In@83 F. Supp. 2d 478, 483
(D.N.J. 2013) (dismissing complaint as preemptedmwplaintiff made conclusory allegation that
testing complied with a specific FDA-mandatedukatory provision, reasoning the allegations were
insufficient to establish a violation of the FDCAdause plaintiff “has not pled that she tested the
[product] using every one of the Five Methods [spediin the regulation] . . . has not pled that
every one of the test results [failed to meet thedsteds set out in the regulation] and also failed to

test each of the at-issue produdfs).

13 Two of the cases Plaintiffs rely upon in theig@ment are distinguishabbecause the plaintiffs

in those cases attached the indepahtisting to their complaints, bBtaintiffs have not chosen to
do the same hereSege.g, Muir v. NBTY, Inc.No. 15 C 9835, 2016 WL 5234596, at *5-6 (N.D.
lll. Sept. 22, 2016) (plaintiff attached multiple indagent testing results to the complaint in dietary
supplement mislabeling cas§ubala v. CVS Pharmacy, In®&No. 14 C 9039, 2016 WL 1019794, at
*8 (N.D. lll. Mar. 15, 2016) (citation omitted)n protein powder mislabeling case, holding
“Plaintiff may rely on the [indepemuht] testing results attachedttee amended complaint to nudge
his claims based on an overstatiedlaration of proteioontent ‘across the line from conceivable to
plausible.”). While theCarrol court allowed the plaintiffs tovaid dismissal when the allegations
did not state independent testing was in compkawith FDA methodology, the court specifically
relied upon district court case law within tlzatcuit allowing mislakling claims based on
preliminary testing that was not complgtie compliance with FDA standardSeeCarrol v. S.C.
Johnsons & Son, IncNo. 17-CV-05828, 2018 WL 1695421, at *3 (N.D. Ill. Mar. 29, 2018). The
district courts in this circuite(g, DoughertyandBakel have taken a differemtpproach, consistent
with multiple district courts from other circuits.
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However, in the interests ofgtice and given the early stagetlois litigation, the Court also
finds it prudent to allow Plaintiffs to amend th€omplaint to address Defendants’ concerns about
their independent testing, consigtavith other courtinterpreting FDA testig requirements at the
pleading stageSeee.g, Curran, 2018 WL 2431981, at *4 (allowing plaintiff to amend, stating
plaintiff “needs to include at least some faabout his testing procedutin order to make it
plausible that defendant’s [sunscreen SPF] label was not in con®gliath the requirements of 21
C.F.R. 8 201.327.”)Dougherty 148 F. Supp. 3d at 837 (allowing piaif to amend when, as here,
plaintiff requested she be allowed to améndvent court granted motion to dismidglee 2015
WL 2251303, at *4 (allowing leave to amen8glazar 74 F. Supp. 3d at 1318 (E.D. Cal. 2014)
(same)Burke 983 F. Supp. 2d at 484 (same). In fact, in another Banana Boat sunscreen SPF
mislabeling case involving almost identical allegasi and parallel preempti arguments, the court
in the Eastern District of NeWork ordered plaintiffs to file an amended complaint addressing
concerns regarding plaintiffs’ compliance with FDA testing resutige EdgewellCase No. 1:16-
CV-3371-KAM-RLM (E.D.N.Y. Od. 23, 2018), ECF Minute Entry.

For these reasons, the Court will grant Defertslanotion to dismiss based on preemption in

part, allowing Plaintiffs leave to amend their Complaint.

14 Defendants argue in their Memorandum in Suppod: Reply some specific ways in which they
assert Plaintiffs’ allegations adeficient and could be remedief(See Doc. 22 at 15-16; Doc. 34 at
6-8, 10-12). It would be improper for the Courbtder with specificity how Plaintiffs should
amend their Complaint. However, like@urran andin re Edgewellthe Court would expect that
Plaintiffs will address the issues raised hereinoldide facts about the té@sgy procedure of each of
the three products in order to make it plawesibiat each individual product was not in compliance
with the FDA regulation. Plaintiffs mudecide whether to attach such testisgee Curran2018

WL 2431981, at *4Curran, No. 1:17-CV-07930 (N.D. Ill. he 25, 2018), ECF No. 87.
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C. ClassAction Certification

Plaintiffs seek to bring this case as a clas®agursuant to Federal Rule of Civil Procedure
23(b)(2) or 23(b)(3). (Doc. 16¢.) Plaintiffs seek certification of a nationwide cladsd. { 65.)
Additionally, or alternatively, Plaintiffs seek cditation of defined statsub-classes for New York,
New Jersey, Florida, Iiiois, and California. I¢.  66.) Defendants move to strike the nationwide
class allegations, arguing thatividual issues predominatéDoc. 21.) More specifically,
Defendants argue that individuasues predominate on Plaintifedaims for unjust enrichment,
implied contract, and breach whrranty asserted on behalf gbparported nationwide class. (Doc.
22 at 22.) Because the elements of such clamawariable among the laws of the states, and
because there are significant outcedeterminative conflicts across tlavs of the fifty states and
the District of Columbia, Diendants argue the Court shostdke those nationwide class
allegations now. I¢l.) Though the Court need not decide &k at this juncture given the ruling
on preemption, the Court deems it helpful to aglslienow to provide guahce to the parties in
light of the upcoming Scheduling Conference punsta Federal Rule dfivil Procedure 16. A
class action may be maintained ifdéeal Rule of Civil Procedure Rule 23(a) is satisfied and if “the
court finds that the questions of law or faommon to class members predominate over any
questions affecting onlydividual members, and that a clas8actis superior to other available
methods for fairly and efficigty adjudicating the controversy™ Because the dispositive inquiry
here is whether Plaintiffs’ cés allegations can plausibly méatle 23(b)(3)’s predominance

requirement, the Court need not address the Ri(&) factors or Rul23(b)(3)’s superiority

15 Rule 23(a) contains the prerequisites fosslactions, namely that a class member can sue on
behalf of a class only if (1) theads is so numerous that joindertifmembers is impracticable; (2)
there are questions of law @ct common to the class; (3) the claims or defenses of the
representative parties are typicalioé claims or defenses of tblass; and (4) the representative
parties will fairly and adequately protect the interests of the cBed-ed. R. Civ. P. 23(a). The
Court need not determine today whether tlezgaquisites are met miling on this Motion.
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requirement at this timeSeeg e.g, Kraetsch v. United Service Auto. As2015 WL 1457015, at *4
(E.D. Mo. Mar. 30, 2015).

In the Eighth Circuit, “class claims that fail to meet the requirésnginRule 23 may be
properly dismissed by granting a Rule 12(b)(6) motiacCrary v. Stifel, Nicolaus & Cp687
F.3d 1052, 1059 (8th Cir. 2012ee alsdn re Zurn Pex Plumbing Products Liab. Liti¢44 F.3d
604, 611 (8th Cir. 2011) (samd@tades v. Monsanto Co400 F.3d 562, 566 (8th Cir. 2005) (“If, to
make a prima facie showing on a given questiomptiembers of a proposed class will need to
present evidence that varies from membengémnber, then it is an individual questiorKraetsch
2015 WL 1457015, at *5 (interhgquotations and citation omitte(Btriking class claims and stating
“[a]t the core of Rule 23(b)(3®'predominance requirement is thgue of whether the defendant's
liability to all plaintiffs may be established witommon evidence.”). Indeed, Federal Rule of Civil
Procedure Rule 23(c)(1)(A) providga]t an early practicable time afta person sues or is sued as
a class representative, the court must detertyrarder whether to certifthe action as a class
action.” However, while judges enjoy liberal didawa to strike pleadingshe Eighth Circuit has
also recognized that strikirgparty’s pleading “is an exdme and disfavored measurBJC Health
Sys. v. Columbia Cas. Gd.78 F.3d 908, 917 (8th Cir. 2008ge alsdoyel v. McDonald's Corp.
No. 4:08-CV-1198-CAS, 2009 WL 350627, at *5 (ENDo. Feb. 10, 2009) (natg that “[s]triking
plaintiffs’ class action allegations prior to diseoy and the class certification stage is a rare
remedy”);Knowles v. Standard Fire Ins. C&No. 4:11-CV-04044, 2013 WL 6497097, at *2 (W.D.
Ark. Dec. 11, 2013) (noting that “in many cases, d@giomoto strike or dismiss a plaintiff's class
allegations prior to discovery on class-related issumelsprior to the submission of a motion for class
certification would be premature.WNobles v. State Farm Mut. Auto. Ins. (¢o. 10-04175-CV-C-

NKL, 2012 WL 4090347, at *2 (W.D. Mo. Sept. 17, 2017j]tfe weight of auhority indicates that
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courts should meet motions tediiss class allegations at the 126 stage with a great deal of
skepticism.”)

Defendants contend that nationwide classifation of Plaintffs’ breach of warranty,
unjust enrichment, and implied caosdtt claims is not appropriat&ege.g, Inre
Bridgestone/Firestone Tires Prods. Liab. Litig88 F.3d 1012, 1015 (7th Cir. 2002) (holding that
“warranty . . . suits may not pceed as nationwide classejue v. Conagra Foods, IndNo. 07-
00770-CV-W-DW, 2011 WL 176037, at *9 (W.D. Maéan. 4, 2011) (citation omitted) (declining to
certify nationwide class on wrgt enrichment, finding théfp]erhaps the greatest discrepancy in
state law is found in Plaintiffs’ claim for unjenrichment” and “[c]ous have repeatedly
recognized that ‘the law of unjust enrichmeaties materially from state to stateTyler v. Alltel
Corp.,, 265 F.R.D. 415, 422 (E.D. Ark. Feb. 23, 201®&ddhing to certifya nationwide class on
unjust enrichment)Thompson v. Jiffy Lube Int’l, In250 F.R.D. 607, 626 (D. Kan. 2008) (finding
“there are differences nationwide in the very dé&bn of unjust enrichment and its availability as a
remedy . .. [and] [b]ecause ofcsuvariations, federal courtsyegenerally refused to certify a
nationwide class based upon a ttyeof unjust enrichment.”° Avritt v. Reliastar Life Ins. Cp615
F.3d 1023, 1030-31 (8th Cir. 2010) (declining to cewifyationwide class on breach of contract
claims where “liability to the entire class forelbich of contract [could not] be established with
common evidence” and further declining to cgrthe class because establishing a duty of good

faith and fair dealing would require evidence of the understanding each purchaser attached to the

18 n fact, one district court ithis circuit recently dismissedahtiffs’ claims for a nationwide
unjust enrichment class based odeial common law, finding that “Plaintiffs fail to identify any
source of law that would seras a basis for a national unjestrichment class,” and “[a]s a
threshold matter, ‘there is riederal general common law.Th re: Dollar Gen. Corp. Motor Oil
Mktg. & Sales Practices LitigNo. 16-02709-MD-W-GAF, 2017 WB863866, at *5 (W.D. Mo.
Aug. 3, 2017).
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contract and “would be essertia establishing liability”):” As a result, th€ourt expresses some
preliminary concerns over whether Plaintiffs wiltimately be able to satisfy the predominance
requirement for these claims.

Plaintiffs do not challenge this case law. Indidlaintiffs merely assert that striking the
pleadings is an extreme remedy and that subsediszmvery and briefing is necessary. However,
while the Court has doubts regargiwhether Plaintiffs can ultimdyemeet the standards set forth
in Rule 23, at this stage in theopeedings these doubts must be re=ibin favor of Plaintiffs. In
fact, in all of the cases cited by Defendants jppsut of their argumentsn these nationwide class
allegations, the courts reachedittdecisions at the class cédation stage after motion by the
plaintiffs, not at thepleadings stage.

Going forward, Plaintiffs may likely have difficulty satisfying the predominance
requirements on these nationwide claims based oceselaw cited by Defendants. At this point in
the proceeding, however, the Counds it proper to allow plaintiffso conduct discovery or to
motion the Court and provide additial briefing to determine whetr the prerequisites of Rule
23 can be satisfiedSee, e.g., In re: Dollar Gen. Corp. MotOil Mktg. & Sales Practices Litig.

No. 16-02709-MD-W-GAF, 2017 WL 3863866, at *5 (W.Mo. Aug. 3, 2017) (“Plaintiffs propose
that the Court should delay rulimgp whether the proposed class shdaddstricken or certified until
Plaintiffs are allowed to fully hef a case-management strategy pravide an analysis of varying

state laws . . . [and] such a course follows the nitgjof guidance from thearious circuit courts of

7 The Court also notes that in the consolidategaBa Boat cases pendingtlire Eastern District of
New York, the judge dismissed in its entiretgiRtiffs’ claim for breach of implied contact on
behalf of the nationwide ats and each subclaga.re Edgewell Personal Care Co. Litigcase No.
1:16-CV-3371-KAM-RLM, slip. op. at 25-27 (E.D.N.Bept. 4, 2018). Plaintiffs alleged an
implied-in-law contract betweenahtiffs and defendants regardiptaintiffs’ purchases of Banana
Boat SPF 50 sunscreen lotiord. (@t 25-26.) Defendants argued there is no implied covenant
without a contract, and an implied-iaw contract is not a contractid(at 26.) The court agreed,
reasoning contracts implied-in-law arvet true contracts, and in thesamce of a contact, there is no
implied covenant of good faith and fair dealindd. @t 26—27.) As a result, the court dismissed the
breach of implied contractaiims with prejudice. I¢. at 27.)
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appeal, which caution that plaififs seeking to certify a ienwide class “must credibly
demonstrate, through aextensive analysisf state law variances, ‘thalass certification does not
present insuperable obstacles.’) (@masis in original) (citations omittednowles 2013 WL
6497097, at *3 (“in an abundance of caution” and “tauiisg the class claims liberally,” denying
motion to strike when “it appears unlikelyattPlaintiff will prevail on a motion for class
certification, even after class discovery is ctetgd . . . [but] [0]n the other hand, the Court
recognizes that Plaintiff has niead the opportunity to take yameaningful discovery on class
certification issues, and the Courtherefore hesitant to issue amler foreclosing the possibility of
any class-wide remedy at this stage of litigatioD9yel 2009 WL 350627, at *5—6 (declining to
strike class allegations at pleéagl stage and instead allowing s$acertification discovery).

Therefore, the Court will exercise its disina and decline to ske the nationwide class
allegations at this time.

V. CONCLUSION

Accordingly,

IT ISHEREBY ORDERED that Defendants’ Motion to Dismiss or Stay Plaintiff's
Complaint, or, in the Alternative, Strikke Nationwide Class Al@gations (Doc. 21) iISRANTED,
in part, andDENIED, in part.

IT ISFURTHER ORDERED that Defendants’ motion to dismiss or stay the proceedings
based on the primary jurisdiction doctrine (Doc. 21 1 DESIED, without pre udice.

IT ISFURTHER ORDERED that Defendants’ motion to dismiss based on federal
preemption (Doc. 21 § 2) GRANTED, in part.

IT ISFURTHER ORDERED that Defendants’ motion to dismiss the New York General
Business Law § 349 (Count V), New York Gendasiness Law 8§ 350 (Count VI), New Jersey

Consumer Fraud Act, N.J.S.A. 56:8¢et,seq(Count VII), New Jersey Truth in Consumer Contract,

-28-



Warranty, and Notice Act, N.J.S.A. 56:12-14 aj.9€ount VIII), California Unfair Competition
Law, Cal. Bus. & Prof. Code 88 172@1,seq(Count X), and California Consumers Legal
Remedies Act, Cal. Civil Code 88 17%2,seq(Count XI) (Doc. 21 § 3) iDENIED, as moot.

IT ISFURTHER ORDERED that Defendants’ motion to ste Plaintiffs’ nationwide class
allegations (Doc. 21) IBENIED, without pre udice.

IT ISFINALLY ORDERED that Plaintiffs shall file a first amended complaint no later
than thirty (30) days from theate of this Order.

Dated this 7th day of December, 2018.

/s/ Noelle C. Coallins
NOELLE C. COLLINS

UNITED STATES MAGISTRATE JUDGE
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