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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
MICHELLE L. NUNNALLY,
Plaintiff,
V. Caseno. 4:18cv00680 PLC

STILLWATER INSURANCE COMPANY,

— N N N N N N

Defendant.

MEMORANDUM AND ORDER

This matter is before the Court on Plaintiff Michelle Nunnally’s motion to compel [ECF
No. 23]. Plaintiff moves for an order compelling Defendant tfl) respondmore fully to
interrogatories 8, 12 and 13 of Plaintiff’s first sétinterrogatoies (2) respond more fully to
requess for production 2, 9, 10, 11, 12, 13, 16 andi Plaintiff's first request foproduction of
documents, and3) producerequested documentsot yet disclosed. Defendant opposes the
motion [ECF No. 30] on the grousdt provided Plaintiff “all nonrprivileged documents
responsive” to Plaintiff's discovery requests, it “produced all commuoitatibetween
Defendant and Plaiiff and her attorney,” and other materials sought by Plaintiff are protected
from discovery by either the attorrelyent privilege orthe work product doctrine.Plaintiff did
not file a reply. Seel ocal Rule 74.01(C).

The Court heard oral argument on the motidduring argument the parties clarified that
no disputes remained with respect tfl) interrogitory 12 and request for productidg, (2)
requests for productiobh6 and 17, and (3) Defendant’s assertion of the attorney/client privilege
Accordingly, without further discussion, the Court denies without prejudice as moot Plaintiff’s

motion to compel to the extent it focuses on Defendant’s responses to Plamgffegatory 12
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and requests for production 12, 16, andds/well as Defendant’s assertion of the attorneyi/client
privilege in response to any of Plaintiff's discovery requests that arsubject of Plaintiff's
motion to compel. The Court, thereforeaddresses Plaintiff'snotion to compelonly with
repect toDefendant’s assertiaimatthe work product doctrine protedrom disclosure material
responsive to interrogatories 8 and 13 and requests for production 2, 9, 10, 11, and 13.

l. Factual and Procedural Background

On Octobers, 2012, a underinsurediriver, Christina Allenstruck Plaintff’s vehicle on
a highwayin St. Louis County, Missouri, allegedbausing Plaintifisevere pain andermanent
injuries toherneck, shoulders, arms, and hands. Pl.’s compl. {1 5, 6, 8, dB€EMNo. 8]. In
November 2016, Ms. Allen’smisuter paid its $25,000.00 policy limit to Plaintiff in exchange for
Plaintiff's limited releasgwhich reserved Plaintiff's claims against Defendant, her instoer,
underinsured motorist benefitid. 9 16012.

On April 3, 2018, Plaintiff filed a petition against Defendant in the Circuit Court of St.
Louis City, seeking monetary relief for Defendant’s alleged breach ofamvrCount I) and
vexatious refusal to pay (Count liinder the underinsured motorist bodily iyjur(“*UIM”)
coverageof a policy issued by Defendant. Defendant removed the cabestGourt based on
diversity jurisdiction. Def.’s notice of removal [ECF No. 1].

After removal, Plaintiff served Defendant with interrogatories and requests for
production to which Defendariled objections and answer§eeECF Nos. 233 and 234. The
interrogatories and requests for production remaining under considexggion

Interrogatory 8 Have you obtainedany statementdrom any personwho has

or claimsto have knowledgef any relevantfacts concerningany of the issues

involved in the captioned suit, and if sa [state] whether such statements

w[ere] oral, written or recorded;identify the personwho gave thestatement,

the date and place the statementwas madg,] and the name and addressof
each person present when the statementwas madg;] and [identify] each




personwho haspresentcustody ofeach written statementrecording ofan oral
statement,or atranscript ofa reported or recordedstatement.

Interrogatoryl3: Statewhetheror notwritten or recordedstatementfiavebeen
obtainedromanypersons mentioneid theanswergo . . .Interrogatoryabovewith
regardto thefactsor circumstancesurrounding th@ccurrence mentioned the]
pleadings,and if so, thenames,address[eshnd employersof persons whose
statementsvere obtained; [and}the name,addressemployerandjob title of the
persorpresentlyhaving control or custody ehchstatemen

Request for Production 2Statements of any individuals regarding the collision or
Plaintiff's injuries.

Request for Production: 9Reports, written statements, transcripts or summaries
of oral statements, regarding Plaintiff's claim, from any individual(s),rdtien
Defendant’s attorneys, who reviewed Plaintiffs’ claims submitted .to.
Defendant.

Request for Production 10: Correspondence to or from Plaintiff or anyone else
regarding this claim or the insurance policy identified in Plaintiff's Petition éxcep
for that whichis protected by the attorney/client privilege.

Request for Productiodl: All documents in your possession regarding this
claim, including (but not limited to) your claim file, activity log, notes,
memoranda, reports or other documents or things relativiee injury claim of
Plaintiff created on or before the date the instant lawsuit was filed.

Request for Productiod3 Any and all memorand[a], correspondence and
training documents pertaining to the calculation of underinsured motorist claims
by clams personnel for this Defendant and . . . applicable to the handling of
Plaintiff's claim.

While Defendant answed severalof the interrogatories and requests for production
remaining under consideratiodefendant alsmbjected as followdo each ofthose
discovery requests:

ANSWER Defendant objects to this [discovery request]as seeking
informationprotectedby the . . . work productprivilegd]. Stateexrel. Safeco
[N]at. Ins. Co. of Am[.] v. Rauch 849S.W2d 632 (Mo. App. 1993);Stateex

rel. Shelter Mut. Ins. Co. v. Wagner No. WD 81541, 2018NL 3121727 (Mo.

Ct. App. June 26,2018 [and readopted on Feb. 5, 201B¢igan v.Commercial
Union Ins. Co., 96 F.3d 971 (7 Cir. 1996); Scotf]rade, Inc. v. The St.Paul
Mercury Ins. Co., [No. 4:09CV1855SNLJ,p011 WL 5724% (E.D. Mo. [Feb.
15,] 2011);Medical ProtectiveCd[.] v. Bubenik,[No. 4:06CV01639ERW,P008




WL 2132100(ED. Mo. 2008) (unreported); Stateex rel. Spearv. Davis 596
S.W.2d 499 (Mo. App. 1980); LachonalSmith v. Geicq [No.] 1622-CC10778,
Trial CourtMem[.] andOrder of Apr[.] 7, 2017,St. Louis City Circuit Court,

22" Circuit (2017); Aradom v. Geio [Cas Co.], [N0.] 4:17CV02365RWS]

United States District Court Eastern District of Missouri, Order dated
12/05/2017,Doc. #23 (2017); Stewartv. Smith, [No.] 17CG-CC00126, Trial

Court Order of Ded.] 1, 2017 Cape GirardeauCircuit Caurt, 32" Circuit

(20T7). Seeattachedprivilegelog.

[ECF Nos. 23-3 and 23}4

For its privilege loJECF No. 236], Defendant statetheprotection of thevork product
doctrine encompassesesponsivenaterialsfrom “10/08/12 —current” and “Defendant withholds
under a claim of privilege its internal investigation file, internal gpoadence and internal
claim log/notes from the date Plaintiff's claim was repoftedefendant did not otherwise
describe the materialsseekgo protect from disclosure anich support of the application of the
work product doctringcited the same cases it had cited in gisotedobjection to Plaintiff's
discovery requests.

After receiving Defendant’s objections aedgaging with Defendam effortsto resolve
the discovery dispute®laintiff filed her motion to compel arguihghe work productioctrine
does not protect materiab Defendant preparedbefore Plaintiff filed tis lawsuit against
Defendanbn April 3, 2018 Plaintiff also challengeBefendant’s privilege logsnot providing
an adequatedescription of the nature of the documents, communications or tangible things
Defendant withheld tenable Plaintiffto assess thevork product claimas requiredy Federal
Rule of Civil Procedur@6(b)(5)A)(ii). Plaintiff further asserts tha the extent any requested

material is protected by the work product doctrine, Bféi(l) has a substantial need for the

! Plaintiff also asserts in her motion that her challenged discovery tegsesk information and
documents that are relevant, material, aitthin the scope of Federal Rule of Civil Procedure 26. In its opposition
to Plaintiff's motion to compel, Defendant does not contest the materialsifPlgiquests on the groundsethare
not relevant, not materiadr beyond the scope of Rule 26.

2 Plaintiff does not seek information or materials Defengaepared after Plaintiff filed thiswsuit.
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material to litigate her vexatious refusal claimand (2) is unableto obtain the substantial
equivalent of the requesteadhaterial by any other means.
In response to Plaintiff's contentionBefendanturgesthat the work-product doctrine
applies to materiajenerated afte©ctober 12, 201@he datePlaintiff's attorney sent a letter to
Defendant advising Defendant Bfaintiff’'s UIM claim. With respect to Plaintiff's challenge to
Defendant’s privilege logDefendant states it “cannot, without revealing its opinion work
product, defense strategy, attorney/client communications, etc., provide a mdeel gebalege
log,” and offersto submita more detailed privilege lotpr in camerareview by the Court.
Findly, Defendant contends th&faintiff cannot establish a “substantial need” for disclosure of
the withheld material,becaise Defendant has only withhel®efendant’s opinion and mental
impression work product generated in response to Plaintiff's claim” [ECF No.13).at
In support of its position that work product protection attaches as of October 12, 2016,
Defendant provided the following chronology:
October 5, 2012:  Date of accident.
October 8, 2012: Plaintiff advises Defendant by telephone oftcttidennt.
October 10, 2012: Plaintiff advises Defendant by telephone she is not making a
claim under her policy. . . .

October 12, 2016: Plaintiff's attorney sends Defendant a letter of representation
notifying Defendant of his representation ddiRliff and asserting
a UIM claim against Defendant. .

October 11, 2017: Defendant hires outside counsel for Plaintiff’s claim.

April 3, 2018: Plaintiff files suit.

Plaintiff did not file a reply or other document contesting this chronology. Durogrant,
Plaintiff challengedonly the October 11, 2017 date Defendant reports as the date when

“Defendant hire[d] outside counsel for Plaintiff's claim.” In particular,heiit providing

details, Plaintiff's counsel stated that he was awafea different time whenDefendant was

3 Some of the information provided in the chronology isatberwisein the record.
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represented bgutside counselUnder the circumstancethie Court consider®cober 11, 2017
asthe date when Defendant hired outside counsel to address Plauitdf'slaim.

Shortly before Defendant hired outside counsel on October 11, 2017, Plaiesénted
Defendant a demand in an effort to resolve the claim before filing thaiitanSpecifically,
Plaintiff made”her demand [@] October 6, 2017 Pl.’s counsel’'$Good Faith LetterPursuant
to Local Rule 373.04' [ECF No. 235]. The record does not disclose when Defendant rmage
offer in response to Plaintiff's demand.

To resolve the parties’ disputes, the Court considers the above chronahogy
information regardig theparties’ prelitigation settlement effortas well as the undisputed fact
that Defendant has not deniBtintiff's UIM claim. Rather thardenying Plaintiff's UIM claim,
Defendantdisputesthe value of Plaintiff's damages and t@ount ofUIM coverage available
under the policy Defendargsued to Plaintiff

. Legal Standard

“A district court is afforded wide discretion in its handling of discovery matte€Cook

v. Kartridg Pak Co., 840 F.2d 602, 604 (8th Cir. 1988gealsoHIP, Inc. v.Hormel Foods

Corp, 888 F.3d 334, 342 {(8Cir. 2018) the Eighth Circuiteverss “a district court’s discovery
rulings only for a gross abuse of discretion resulting in fundamental unfairndss timat of a
case”) (internal quotation marks and ciatiomitted). In cases pending before a federal court
based on the court’s diversity jurisdictioederal law applies to resohaaims that thevork

productdoctrine protects otherwise discoverable material from disclosBaker v. General

Motors Corp., 209 F.3d 1051, 1053"@ir. 2000).
The work product doctrine protects from discovery “documents and tangible thatgs t

are prepared in anticipation of litigation or for trial by or for another partys representative



(including the other party’s attorney, consultant, surety, indemnitor, insurer, rt).agéed R.
Civ. Pra. 26(b)(3)(A). A litigant may, howeverpbtain discovable documents and tangible
things otherwise protected by the work produaicictrineif the litigant requesting the matials
“shows that it has substantial need for the materials to prepare its casenant wathout
substantial undue hardship, obtain their substantial equivalent by other means.” Fed.FR. Ci
26(b)(3)(A)(ii).

If a court concludes a litigant may talm material otherwise protected by the work
product doctrine, the courtniust protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of a party’s attorney or other repregeontatcerning
the litigation.” Fed. R. Civ. P. 26(b)(3)(B). The Eighth Circsitmmarized the distinction
betweenthe protectionfrom disclosure of “ordinary work product” and “opinion work product”
asfollows:

There are two kinds of work produet ordinary work product and

opinion work product.Ordinary work product includes raw factual information.

SeeGundackev. Unisys Corp.151 F.3d 842, 848 n. 4 (8th Cir998). Opinion

work product includes counssl mental impressions, conclusions, opinions or

legal theories.Seeid. at n. 5. Ordinary work product is not discoverable unless

the party seeking discovehas a substantial need for the materials and the party

cannot obtain the substantial equivalent of the materials by other nteeefsed.

R. Civ. P. 26(b)(3). In contrast, opinion work product enjoys almost absolute

immunity and can be discovered only in very rare and extraordinary

circumstances, such as when the material demonstrates that an attorney engag

in illegal conduct or fraudSeeln re Murphy 560 F.2d 326, 336 [n. 19] (8th Cir.
1977).

Baker, 209 F.3cht 1054

While there is a distinctioin the protection from disclosure afforded ordinary versus
opinion work product, the parties have not argued there is a different burden on the litigant
seeking the work product doctrine’s protection based on that distinction. Rath&tigéme

asserling the work productdoctrine bears the burden of establishing the doctrine protects



material from discovery In re Grand Jury Proceedings (Malone), 655 F.2d 882, 88Ti8

1981). Importantly, when alitigant withholds otherwise discoveralieaterialbased orthe work
product doctring“the party must: (i) expressly make the claim; and (ii) describe the ndture o
the documents, communications, or tangible things not produced or diselaseddo so in a
manner that, without revealing information itself privileged or protected, vablerother parties

to assess the claim.” Fed. R. Civ. P. 26(b)(5)(More specifically, the litigant “asserting the
work product privilege must set forth objective facts to support its claimiafege; a mere
condusory statement that the work product was created in anticipation of litigationt is no

enough.” _AAB Joint Venture v. United States, 75 Fed. Cl. 432, 445 (20WA)ited States ex

rel. Cairns v. D.SMedical, L.L.C, No. 1:12CV00004 AGF, 2017 WL 38878%,*3 (E.D. Mo.

Aug. 31, 2017).
The informationsupporting a claim that the work product doctrine protects material from

disclosurds generally provideth a “privilege log.” Seg e.qg, Matter of Am. River Transp. Cp.

No. 4:11CV-523(CEJ), 2017 WIZ47608, at *2 (E.D. Mo. Feb. 27, 2013ottrade, In¢.2011
WL 572455, at *3. The privilege log must provide “sufficient detail to evaluate” the claim that

the work product doctrine protects withheld material from disclosMigter of Am. River

Transp. Cq.2017 WL 747608, at *2In Rabushka ex rel. United States v. Crane Co., 122 F.3d

559, 565 (8 Cir. 1997), the Eighth Circuit concludeal litigant asserting the wofsroduct
doctrine “met its burden of providing a factual basis for asserting theilpge{] when it
produceda detailed privilege log stating the basis of the claimed privilege for each doicume
guestion, together with an accompanyiexplanatory affidaviof its . . . counsé). Under

applicable authoritythe privilege log should provide sufficient factual information with respect



to eachitem withheld for another litiganto assess the work product doctrine clath respect
to each item
[11.  Discussion

A. Effecive date for work product doctrin@otection

Plaintiff argues the work product protection does not apply Blaintiff filed herlawsuit
against Defendantn April 3, 2018. Defendant counters that the work prodiaoctrine is
triggered on October 12, 2016, the date on which Pldmt#ftorneynotified Defendant of
Plaintiff's UIM claim.

As noted earlier, the work product doctrine, as set forth in Rule 26(b)(3)(A), protects
from discovery “documents and tangible things that are prepared in anticipatibgatioh or
for trial by or for andter party or its representative (including the other party’s attorney,
consultant, surety, indemnitor, insurer, or agent).” In deciding when the work prodtrateloc

applies, the Eighth Circuit admonishes tftéte work product rule does not . . . come into play

merely because there is a remote prospect of future litigatidiversified Indus., Inc. v.
Meredih, 572 F.2d 596, 604 T(BCir. 1977),reheaing with respect to attorney/client privilege
protection ony, 572 F.2d 60(18th Cir. 1978) (en banc)Rather, vinethermaterial was generated
in “anticipation of litigatior’ as set forth in in Rule 26(b)(3§ a factual determination:

[T]he test should be whether, in light of the nature of the document and the
factual situation in the particular case, the document can fairly be said to have
been prepared or obtained because of the prospect of litigation. But the
converse of this is that even though litigation is already in prospect, these is
work product immunity for documents prepared in the regular course of
business rather than for purposes of litigation.

Simon v. G.D. Searle & Co., 816 F.2d 397, 401 (8r. 1987)(internal quotation marks and

citation omittedl (alteration in original) accordPepsiCo,/nc. v. Baird, Kurtz & Dobson LLP

305 F.3d 813, 817 {BCir. 2002) (“the party seeking [work produdbctring protection must



show the materials were prepared in anticipation of litigation, e.g., beoétise prospect of
litigation”).

The documentDefendant seeks to protect as work product those responsive to
Plaintiff's discovery requests for: (1) others’ statements about tte &adPlaintiff's loss
(interrogatories 8 and 13 and request for production 2); (2) correspondence withe anyon
regading the claim or policy (request for production 10); and ¢@&im-related material
Defendantpossessessuchasits claim file material including material of those who reviewed
Plaintiff's claim (requests for productiof, 11 and 13). Due to the albse of a detailed
privilege log, more specific informatioabout the withheld materiddbefendant generated in
response to Plaintiff's UIM clains not available.Based on the available record, the nature of
the material Defendants seeks to protect by the work product doctris@isments of the facts
and loss related to Plaintiffs UIM claim, correspondersamt or received by Defendant
regarding PlaintiffsUIM claim, and material Defendaptrepared during its consideratiand
review of Plaintiff’'s UIM claim.

In the insurance contexihe Eastern District of Missouhas recognized that “much of
the paperwork generated by insurance companies ‘is prepatiechmvieye toward a possible

legal dispute over a claim[.]” Eledric Power Sys.Int’l, Inc. v. Zurich Am. Ins. Cq. No.

4:15CV1171CDP,2016 WL 3997069, at *3JE.D. Mo. July 26, 2016) Electric Powel)

(quoting Logan 96 F.3dat 977) “Because of thisiit is important to distinguish between an
investigative report developed in the ordinary course of business as a precautinréanote
prospect of litigation and materials prepategtausesome articulable claim, likely to lead to
litigation, . . . ha[s] arisen.’ld. (emphasisand alteration original) (quotingLogan 96 F.3d at

977) (internal quotatiomarks and citation omittegl)
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More specifically, ér the work product doctrine tapply to material generated by an
insurer in response to a claim under a poiiggsued “the documents must have been prepared
after a ‘specific threat’ of litigation became ‘palpable.” That litigation waseéigea possibility’

is insufficient.” American Modern Home Ins. Co. v. Thomas, No. 4:16CV215 CDP, 2017 WL

3978369, at *4 (E.D. Mo. Sept. 11, 20X duotingLloyd’s Acceptance Corp. \Affiliated FM

Ins. Co., No. 4:082V-1934 DDN, 2012 WL 1389708, at *4 (E.Do. April 23, 2012)). “[A] n
insurer’s decision to decline coverage is usually the point at which the ordinary course of
business ends and thetiaipation of litigation begins for purposes of the work product

doctrine. Id.; accordFolk v. State Farm Mut. Autdns. Co., No. 4:18CV-574 HEA,2010 WL

3620477, at *2 (E.D. Mo. Sept. 9, 2010) (usthgdatethe insurer denied thdIM claim as the
starting date for protection of the work product doctrine).

Although the insurer’s denial of a claim signifiéise “anticipation of litigation”in the
context of the work produafioctrine, here Defendant has not denied PlaintifflgIM claim.
Therefore, thassue is in the absence of Defendant’s denial of Plaintiff's UIM clawhendid
the ordinary course of Defendant’s business end and the anticipation of litigation begin, or, put
another way, when did ‘sspecific thredt of litigation become “palpable,” rather than merely
possible?

In American Modern Home Ins. C@upra the court charaetized the start of the work

product doctrine’s protection, in a case in which the insurer had not denied the insured’s clai

as the date when it becomes clear “what course of action [the insurer] would take on the

[insureds’] claim.” American Modern Home Ins. Co., 2017 WL 3978369, at *4. Specifically,
the court concluded “the question [whether the ‘litigation [became] palpabledimech open”

until the insurer’s course of action on the claim was clear and the insurer’'s docpnegated
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prior to that date “were not prepared because of the likelihood of litigation aie [uet work

product.” Id. While the court inrAmerican Modern Home Ins. Cepecified the date when the

protection of the work product doctrine began, November 12, 2015, the decision does not explain
what happened on that date to disclose what course of action the insurer was takiag on t
insureds’ claim.Seeid.

A demonstration of an insurer's course of action on an insured’s claim may be

established by the insurer’s hiring of outside counsel. Medical Protective 8abenik, No.

4:06CV01639 ERW, 2007 WL 3026939, & (E.D. Mo. Oct. 15, 2007) In Bubenik the court
acknowledged the date when an insurer hires outside counsel is not necessarilyveisgosit
when litigation is anticipated for purposes of the work product doctrifee. Under the
circumstances of that case, however, the court found the date when the insurer hired outside
counsel, or May 23, 2006, was dispositive because “it indicate[d] [the insurer]'siantéat
challenge coverage” of the insured’s claim “and the beginning of an adyerdationship
between the parties.”ld. Therefore, thecourt concluded, “[a]Jny documents created by [the
insurer] after [the insurer] had hired outside counsel to challenge the coveragein$uhedf]

[we]re protected by the woiroduct doctrine.”ld.

As in Bubenik this Court concludethe date on which Defendant hired outside counsel,
or October 11, 2017, demonstrates Defendant’s intention to challenge coverage off®laintif
UIM claim under the circumstances. In particular, Defendant hired outsideetaouitisn less
than a week after Plaintifhade her demandmOctober 6, 2017 See Pl.’s counsel’s “Good
Faith Letter Pursuant to Local Rule-3204” [ECF No. 235]. Defendant’s hiring of counsel
relatively promptly after Plaintiff'sprelitigation settlementdemand reveals “what course of

action fhe insurer] would take on the [insured’s] claim’Defendant would not accept the
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coverage of Plaintiffs UIM claim sought by PlaintiffAt that point, a “serious threat” of
litigation was “palpable” and litigation was anticipataterefore, the protaon of the work
product doctrineommenced

Contrary to the Court’s conclusioR]aintiff argues theriggeringdatefor the protection
of the work product doctringhould bethe dateshe filed this lawsujtor April 3, 2018. In

support,Plaintiff relies ontwo cases addressing UIM claim#4cConnell v. Farmers Ins. Co.

No. 074180CV-C-NKL, 2008 WL 510392 (W.D. MoFeb.25, 2008);Folk, supra In each of
those cases, the court found materials were not created in “anticipation ofiditigand,
therefore, were not protected by the work product doctionéhe extent the materials were
created before the insurer’s denial of the insured’s cla4nConnel] 2008 WL 510392, at *2
3; Folk, 2010 WL 3620477, &2. Becauséoth decision$old that the work product doctrine’s
protectioncommences upon denial ¢fie insured’s claim, thyeare not helpful in resolving
situations where, as here, an insurer does not deny an insured’$ claim.

In contrastto Plaintiff's position Defendantontendgshe work product protectiostarted
on the date Plaintiff's counsel presented Plaintiff's UIM claim to DedahdOctober 12, 2016.
Defendant asserts that is the didue work product protection attached because that is when the

parties becamé@dversarial. To support its position, Defendant relies ondases it cited in its

* Plaintiff appears to contend that tiiéestern District inMicConnelldecided that the lawsuit filing date
was the date the insurer denied the insured’s cl@eePl.’s br. supp. Pl.’s mot. compel at 5 [ECF No. 24]he
court in theMcConnellcase, . . . addressing a very similar discovery dispute in an undednsiotorist case like
the one at bar, opined that the information sought was discoverableiluneioint the claim was denied, hence
suit was filed against the insurance companyfjhile the discovery requestd issuen the McConnellcase sought
material in the insurer’s file at the time the insurer was served witkegsdor the lawsuit, the lawsuit was filed, or
the insurer had “actual knowledge that suit would be filed,” the WestistridD explicitly allowed disclosure only
of material prepared before the insutearmaly denied”theinsured’sclaim. McConnell 2008 WL 510382 at *1
and*3. The Western District did not identify the d#te insurer “formdy denied” the insured’s claimand did not
explicitly discuss whetheor howthe insurer’s “formal” denial of the insured’s claimecurred when thénsured
filed his lawsuit. Without more,this Court is unwilling to concludéhe McConnell decision stands for the
proposition that an insurer’s “formal denial” af insured’s clainmay occur when the insured filadawsuit.
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objection to Plaintiff's discovery requesh particular, Defendant relies dthe Missouri Court

of Appeals’ decision ifrRauch suprathe decision of the City of St. Louis Circuit Court focusing

on uninsured motorist and UIM clainis Smith,° supra andthe decision of the Eastern District
of Missouri on a UIM claim in Aradom, supfa.

In Rauch after the phantom vehicle involved in the insureds’ August 1991 motor vehicle
accident was identified and found ltave insurance coverggi®e insureds’ insurer advised the
insuredspn January 20, 1992, that the insurer would not consider payment “under the uninsured
or underinsured motorist provision” of the polidgauch 849 S.W.2d ab33. After the insureds
filed the lawsuit against their insurer seeking uninsured motorist covehegesureds served
the insurer with a deposition subpoena seeking the insurer's “complete investigiative f
including all documents, reports and items in writing accumulated by” the insuder The
insurer moved to quash the subpaoenid. The trial judgedenied the motiorallowing the
insureds “access to the contents of [the insurer]’s claim investigatiampfile January 20, 1992,
the date on which [the insurer] informed [the insureds] that their claim under thg ywolitd

not be considered.ld. The insureffiiled a petition for writ of prohibition in the Missouri Court

®> Defendant also relies on the decision of the Western Distristsigner supra In Wagner the Western
District mentioned work product doctrine principlest found the insured’s argument that material was not
protected as work product “inapplicable” because the court had concluded the mwdaripiotected by the
attorney/client privilege. Wagner 2018 WL 3121727, at *6.Therefore,Wagnerdoes not supporDefendant’s
positionthatthe work product doctrinapplies from the date an insured presents its claim to the insurer.

5 The decision Defendant cites to &mith is a decision entered in three cases, the first of which is
Anderson v. Safeco Ins. Cj=CF No. 362]. To avoid confusion, the Court cites to that decision aShi¢h case.

" Defendant also argues a 2008 decision inBbbenik case, 2008 WL 2132100, suppoBsfendant’s
position that the claim file is protected by the work prodiacttrine from thalate the insuredubmtis aclaim to the
insurer. In the 2008ubenik decision, however, the Eastern District of Missouri declined to chang®@ 2
decision “that documents created]] after the [insurer] hired outside cowseh, relate to the question of coverage,
were protected by the woykroduct doctrine.”ld. at *3 (“When [the insurer] retained outside counsel, on May 23,
2006, to advise it regarding it obligation to provide continued coveragesigeting in anticipation oitigation”).
More specifically, the court stateitl was not inclined to‘alter the date on which it concluded the [insurer]
anticipated litigatiot as the insureds requestedd. Rather than support the Defendant’s decision, the 2008
decision inBubenk supports this Court’s decision that the work product protectionnbegee Defendartired
outside counsel.
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of Appeals“to prevent [the trial judge] fronallowing [the insureds] access to the claim
investigation file.” 1d. The Missouri Court of Appeals first issued paeliminary writ
“prohibiting all action,” and themssued a decision makirtge preliminary writ “permanent to
prohibit enforcement of theubpoena,Wwhile dissolving the writ “in all other respects so that the
matter may proceed toward disposition in acaakwith” the opinion. Id. at633, 636.

By making the writ permanerito prohibit enforcement of the subpoghthe Missouri
Court of Appeals denied the insureslscess tanaterial inthe insurer’sclaim file both before
and after the insurer denied the insureds’ claiim reaching its decisiotihat the work product
doctrine protected the insureffi®e, the Missouri Court of Appeals concluded the “claim under
the uninsured motorist provision of the policy creates an adversarial environméntthe
insurer. 1d. at635. More specifically, the Missouri Court of Appealplaxed

Generally, insurer and insured are in an adversary relationship whenever

there is any claim by an insured for loss under any insurance policy. . ith [W

respect to an uninsured motorist claim tlhe provision creates no special

relationship between the insured and the insurer but only thee coatract to pay

damages up to the policy limits upon determination that the uninsured motorist is

legally liable for the injury to the insuredNo independent duty of good faith and

trust accrues to the insured under this coverage. . . . The veryrgamisalts:

under the uninsured motorist provision the insured and the insurer become
adversaries who deal with wariness, not principal and agent who deal with trust.

* * * *

. . . [Blased on the adversarial relationship of the partiesjelisas the
nature of an uninsured motorist claim based on a collision with a phantom
vehicle, it is likely that [the insurer] would have investigated the colligrah[the
insureds’] claim under the policy with an eye toward discovering the identity of
the phantom vehicle and contesting, if necessary, [the insureds’] claim.
Id. at 635(citations omitted) Due to the “adversarial’ nature of the parties’ relationsthe,
Missouri Court of Appealsoncludedthe insureds would be able to discover the work product

material only if they made “the requisite showing of substantial need and alityinaibhout
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undue hardship to obtain the substantial equivalent of the materials by other mieansee
alsoid. at 636 (“specific materials sought [by the subpoena] and deemed work produdt woul
require a showing of substantial need and undue hardship”).

In Smith, another case on which Defendant relidge St. Louis City Circuit Court

followed Rauchto resolve“at what point do the insured and insurer become adversaries, such

that materials prepared by the insurer in response to the [insured’s] clainmepegegd ‘in
anticipation of litigation’?” Smith at 7 [ECF No. 3@]. In Smiththe court resolved the work
product doctrine’s application in three cases involving uninsured motorist and UINMscllm
at 10. The court inSmith chose to follow the Missouri Court of Appeals’ decisiorRauch

after distinguishingthe laterMissouri Supreme Court iGrewellv. State Farm Mut. Auto. Ins.

Co., 102 S.W.3d 33 (Mo. 2003) (en banc).

In Grewell the Missouri Supreme Court held the insurer’s claims file “is analogobs to t
file of a client held by an attorney” to which the insureds “should be provided free and ope
access.” Id. at 37. The St. Louis City Circuit Counm the Smith case, which focused on
uninsured motorist and UIM claims by insuredsncluded the&rewell decisiondid not apply
because it addrega liability insurance claim against the insuradd did “not mention, much

less overruleRauch”® Smithat 78, 10[ECF No. 302]. In particular, theSmith court stated

the Grewelldecision tid notestablish a bedrock principle that insurers’ claims files belong to
the insureds. The holding relates to Hability insurance claims file, and rightly so, since the
insurer is undertaking a duty to defend its insured under liability coverage. UM ladhd U

coverage is a different animalld. at 8 (emphasis in original)The Smith court concludegdin

8 The Smith court alsocharacterizedhe rationaleof the Western Districin McConnel| supra as

“appealingd, but concludedit could not “disregard the clear limitation Girewelland the clear holding d?auch”
Smith, at 10 [ECF No. 3@]. In theMcConnellcase involving a UIM claim, the Western District decidédewell
rather thanRauch applied to the extent state law resolved a wpr&duct doctrine issue in federal court.
McConnell 2008 WL 510392, at *2As noted earlier, however, tidcConnellcourt decided that the insureds were
entitled to the insurer’s material only up to the date the insurer “fyrig@hied” the insured’slaim. 1d. at 3.
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accordance witRauch that“the claim files of the . . . insurers in thgsminsured motorist and
UIM] cases are clothed with the work product privilegel. at 11.

While thestate court decisions iBmith, Rauch and Grewell are instructive, the Court

concludes they are not dispositive of the work product doctrine issues here. As noted earlie
federal lawapplies to resolve the work product issueghiis case. In the Eastern District of
Missouri, the existence of any “adversarial” relationship between the chauackits insurer is

not in and of itself enough to trigger work product protectiBather, tle work product doctrine
applies to insurer'snaterials that are prepared after a “specific threat” of litigation is “palpable,

rather than merely possibl&eg e.g, American Modern Home Ins. Co., 2017 WL 3978369, at

*4. When the insured submits its UIM claim to an insurer, it is as likely the insuatansured
will resolve the claim without litigation as it is that the insurer and insured will not redave
claim until a lawsuit is filed. Thereforapon the insured’s submission of its claim to the insurer,
litigation of the insured’®JIM claim is, at most, possibl@ot “palpable,” and the work product
protection does not applyTherefore, relyingsolelyon a characterizatioof the insurer/insured
relationshipas adversariak not enough to trigger protectiaf the work product doctrinen a
federal court’s diversity caseSee e.g, Bubenik 2007 WL 3026939at *2 n. 2 (oting the
Grewelldecision did “not address whether or not certain documents fall within thefd&imor
d[id] it address when specific documents are subject to . . . work product protection”).

Finally, Defendant points to the decision of the Eastern District of Missoéiiadom
supra,as supporting Defendant’s position that the date Plaintiff stdxitier UIM claim to
Defendant is the date when work product protection bedgarAradom the insurer made the
same argument as Defendant in this case to obtain work product protection from thee date t

insured submittechis UIM claim. See e.q, Def.’s response to Pl’s mot overrule Def.’s

-17-



objections to Pl.’s discovery iAradomat 1-3 and 5[ECF No. 3d@]. The oneanda-half page

decisionof the courtin Aradom includes no explanation of the court’'s consideration of the

insurer’s argument.Aradom,No. 4:17CV02365 RWS, Order [ECF No. 3). Instead, the
court stateghat it held a hearing, “the only outstanding documents are [the insurer’s] claim
notes,”and

Based upon [the court’'skview of the materials submitted by [the insurer] and

the parties’ argumentgthe court] concludgs] that the work product privilege

applies [to the insurer's claim notes]. Moreover, the materials sought are not

relevant to the factual allegations presented by the parties, namely the extent of

Aradom’s injuries and the value of potential damages. As a rgghelgourt]will

deny Aradom’s motion.

Id. Without more, the Court is not convinced that the decisiofnadom reflects a
persuasive acceptanoé the insurer’s argument that the work product protection applies
from the date the insured presents its insurer withid claim.

The Court having concluded that the work product docisgmeapplicable to documents
preparedby Defendantprior to the date Defendant hired outside counsel, the Court grants
Plaintiff's motion to compel The Court establishes a deadline for Defendant to provide
materials, not protected by the attorney/clientifgge, that Defendamtrepared or obtaineaahtil
October 11, 2017, the date Defendant hired outside counsel.

B. Adequacy of the privilege log

In her motion to compeRlaintiff argues Defendant’s privilege log was not sufficient to
allow her to assess Defgant’s claim that withheld material was protected by the work product
doctrine. Defendant’s privilege log, as noted earlier, summarily statemdeft is withholding
“its internal investigation file, internal correspondence and internal clajimdtesfrom the date
Plaintiff's claim was reported.” Defendantopides nospecific factualdetail aboutany ofthe

material it withheld pursuant to the work produatoctrine. Additionally, in response to
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Plaintiff's motion to compel, Defendant offered to submit for the Coumt'samerareview a

more detailed privilege log, as well as the materials it is withholding that resporairttffs
disputed discovery requests.

When a litigant withholds matali based onthe work product doctrine,Rule
26(b)(5)(AXii) expressly requirethe litigant to describe the nature of thathheld material(1)
in a manner enabling other parties to assess the clainiamdthout revealing privileged or
protected inform@on. The descriptiorof the withheld materianust be more than conclusory.

See e.g, Rabushka ex rel. United Statd®? F.3d at 56%a litigant claimng protection of the

work product doctrine met its burden when it produced a detailed privilegadtigg the basis

of the claimed privilege for each document withheld); D.S. Medical, L.L.C., 201388850,

at *3 (a conclusory statement thaithheld material was created in anticipation of litigatisn
not enough The Western District of Missouri has specified that a privilege log:

contain a brief description or summary of the contents of the document, the date
the document was prepared, the person or persons who prepared the document,
the person to whom the document was directed and for whemotument was
prepared, the purpose in preparing the document, what privileges are asserted for
each document and how each element of the privilege is met for that document.

Taber v. Ford Motor Co., No. 16-001&4-W-SWH, 2017 WL 4391779, at *4 (W.D. Mo. Sept.

29, 2017)(citing Highmark, Inc. v. Northwest Pipe Co., No. CIV-2089JLV, 2012 WL

997007, at *5 (D. S.D. Mar. 23, 2012)).

Defendant has not provided in its privilege log or otherwise the factual information
Plaintiff need to assess Defendasttlaim that the work product doctrine protects the withheld
material. Defendant’s privilege log is conclusory and laakg detail regardingthe withheld
material Defendant’'sargument that it cannot provide more detailed informatiaits privilege

log without revealing its “opinion work product, defense strategy, attorney/client
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communications, etc.” is untenable in light of the requirements of Rule 2¢&){5) and
related authority. The Court need not ascertainat this time however,what specitally
Defendant must include ia privilege log becausg1) the parties did not address thgecific
contentor requirements of a privilege log in their briefs or argument, other tharettocRule
26(b)(5), and (2) itis not clear thatPlaintiff seeks material prepared by Defendant after
Defendant hired outside counsel, the date the Court concludes is the startkgbraauct
protection in this case.

Despite the conclusory nature of its privilege log, Defendant offered to samare
detailed privilege logas well aghe withheld materiafor in camerareview by the Court At the
time Defendant made this offer, Defendhatt (1) withhelddocumentdased orboth the work
productdoctrineand attorney/client privilegeandthe latterprivilege is no longer before the
Court; (2)not provided a privilege logvith sufficient information to allow Plaintiffo assess
Defendant’svork product doctrinelaim with respect to each withheld documesd required by
Rule 26(b)(5§A)(ii ) and related authority3) withheld documents for discovery requeatist are
no longer indispute and (4) asserted a start date for the work product doctrine’s protection that
is earlier than the start date the Cdunmtls applicable Under the circurstances, the Couneed
notat this timeconductanin camerareview of documents withheld by Defendant.

To the extent Defendarstubsequently claimwork product protection for any material
responsive to Plaintiff's disputed discovery requddtefendanis required to prepar privilege
log setting forth both the relevant discovery request to which each withheldasgonds and
detailed information, without revealing information that is itself privileged or giede
supporting the work pragtt doctrine claim with respect to each withheld item. Defendant shall

provide Plaintiff with a copy oits privilege log ancconfer with Plaintiff to see whighf any, of
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the withheldmaterialsremain in dispute. If the parties are unable to resolvesithdisputes
regarding material withheld by Defendant as work prodeletintiff mayfile a motion to compel
seeking disclosure of the disputed material.

C. Disclosure of work product material due to Plaintiff's substantial need abdiin
to obtain the material otherwise

Plaintiff arguesthat the Courtshould require disclosure dhe material Defendant
withheld as work produdiased on her substantial need for the material in light oflain for
vexatious refusal and herability to obtain thesubstantial equivalent of the withhetthterialby
other means Defendant contends Plaintiff may not have access to the withheld materisdeca
it is opinion work product, rather than ordinary work produdlore specifically, Defendant
states the withheld materialreflec{s] Defendant’'s opinions, mental impressions and
conclusions with regard to Plaintiff's claim.”

When an insuredeekselief for its insurer’'s vexatious refusal to pay under an insurance
policy, “[t]here often is a substantial negy the insuredfor discovery of information inthe

insurer’s]claims file.” Elec. Power Sys2016 WL 3997069, at *4 (citinhloyd’s Acceptance

Corp, 2012 WL 1389708, at *6). Howevem insured’smere pleading of vexatious refusal to
pay . . . does not itself create a substantial need for an insurer’s internal decuritenwWhile
the showing required for an insured to demonstrate a substantial need for ordirkapyogaoict
materialis “not a high huidle,” an insured claiming vexatious refusahust demonstrate some

likelihood or probability that thelocuments sought may contain evidence of bad faitld.”

(quotingLloyd’s AcceptanceCorp, 2012 WL 1389708, at *6). This showing for ordinary work

product is not enough to establish a litigant’s access to opinion work pro8eete.g, Upjohn

Co. v. United States, 449 U.S. 383, 401 (1981).

At this point, the record does ndéemonstratéhe extent to which anyithheld material
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responsive to Plaintiff's challenged discovery requests constitutes ordimaky product as
opposed to opinion work product, especially in light of the Court’s conclusion no work product
protection applies until October 11, 2017, when Defendant hireideutounsel Therefore, the
Court deniest this timePlaintiff's motion to competo the extent it seeks to obtdaintiff's
access to ordinary work product material withheld by Defendant.

After careful consideration,

IT IS HEREBY ORDERED that Plaintiffs motion to compel [ECF No. 3 is
DENIED without prejudice as moot to the extent it focuses on Defendant's responses to
Plaintiff's interrogatory 12 in Plaintiff's first set of interrogat@iand requests for production
12, 16, and 17 in Plaintiff's first request for production, as well as Defendaségiaa of the
attorney/client privilege in response to any of Plaintiff's discovery regleat are the subject of
Plaintiff’'s motion to compel.

IT IS FURTHER ORDERED that Plaintiffs motion to compel[ECF No. 3] is
otherwiseGRANTED in part andDENIED in part.

IT IS FURTHER ORDERED that Plaintiff's motion to compelECF No. 23]is
GRANTED so that Defendant must disclose to Plaintiff with respechaterialwithheld by
Defendanthat: (1) is not protected by the attorney/client privilege auadtil October 11, 2017,

(2) was preparedr obtained by Defendant in response to Plaintiff's UIM claim.
IT ISFINALLY ORDERED that no later tharMay 28,2019, Defendant shall answer

Plaintiff's interrogatories 8 and 13 and produce material responsive to Plairggtiests for
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production 2, 9, 10, 11 and #8accordance with this Order

Z;‘zfu // KD/ ‘_g,—___ﬂ

PATRICIA L. COHEN
UNITED STATES MAGISTRATE JUDGE

Dated this?" day ofMay, 2019
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