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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
MICHELLE L. NUNNALLY,
Plaintiff,
V. Caseno. 4:18cv00680 PLC

STILLWATER INSURANCE COMPANY,

N N T N N N N N N

Defendant.

MEMORANDUM AND ORDER

This matter is before the Cotidn Defendant Stillwater Insurance Companyistion for
summary judgment [ECF No. 19] amlaintiff Michelle L. Nunnally’s motion for summary
judgment [ECF No. 25] The parties filed goint statement of stipulated facts for summary
judgment [ECF No. 21].

l. Background

Plaintiff alleges that on October 5, 2012, a vehicle she drove was struck by another vehicle,
resulting in bodily injury to Plaintiff. The liability insurer for the driver bétother vehicle paid
Plaintiff $25,000.00. Plaintiff then sought payment from Defendant under théeerinsured
motorists (“UIM”) coverage of an insurance policy Defendant issued to Piditiie Policy”),
which insures three vehicles. TRelicy’s UIM coverage has limits of $100,000 per person and
$300,000 per accident. Plaintiff claimsat Defendant’s failee to pay hei$300,000in UIM
coverageunder the Policgonstitutesa breach of contract (Count I) and vexatious refusal to pay
(Count II). Defendandenies liability andissertseverakffirmative defensesncluding that (1)

Defendants entitled taa setoff or deductiorfor any amount previously paid to Plaintiff by anyone

! The parties consented to the jurisdiction of the undersigned pursuant t8.28 8 636(c) [ECF No. 11].

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2018cv00680/161745/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2018cv00680/161745/47/
https://dockets.justia.com/

legally responsible to Plaintifand (2) the policy Defendant issued to Plaintiff does not permit
“stacking” of UIM coverage.

In her summary judgment motioRlaintiff arguesthat (1) due tothe terms of the Policy’s
UIM coverage, lte Policy’s $100,000.00 per persdsiM coveragelimit may be stackethree
timesbecauséhree vehicleareinsured by the Policy, entitling her to a $300,000.00 UIM coverage
limit; and (2) théPolicy’s UIM coverageendorsemeriincludes no language allowing a s#t of
the $25,00W0 collected from the other driver’s insuferln its summary judgment motion,
Defendantcontendsthat: (1) the language of the Policy does not permit stackingnetJtM
coveragdimit, so Defendant is liablenly for a maximum of $100,0000in UIM coverageand
(2) Defendant is entitled tosetoff or deduction from any amount “Plaintiff may be entitled to
at trial,” equal to the amount paid by other responsjideies including a deduction ofhe
$25,000.00 paid by the driver wdmvehicle allegedly re@nded Plaintiff's vehicle

A. Undisputed facts

The parties’ joint stipulation states the followifidPlaintiff alleges that on October 5, 2012,
she was reaended by Christina Allen and damaged by Ms. Allen’s negligence. Parties’ stip. 11
4-5 [ECF No. 21]. Progressive Insurance Company issued an automobile insurancopdt.
Allen, with a per person limit of $25,000d. 1 8. Progressive paid Plaintiff $25,000 by or on
behalf of Ms. Allen for Ms. Allen’s alleged liability for Plaintiff's alledelamages!d. 1 9.

Defendant issued an automobile insurance pof{fdg. NV1000610), the Policyto
Plaintiff, which was in effect for the period from May 6, 2012 to November 6, 20d.27 1,

Policy, Ex. 1 attached to parties’ stip. [ECF No-131 The Policy insures three vehicles. Parties’

2 The parties also attached to their stipulation a complete copy of the P8#sEX 1, attached to the
parties’ joint statem. stipulated fafECF No. 211].



stip. 1 3; Ins. Policy, Ex. 1 attached to parties’ stip. fax1]; the Policy’s declaration page listing
three vehicles [ECF No. 21]. At the time of the accident, Plaintiff drove a vehicle that she owned
and was insured under the Policy. Parties’ stip. 11 6 and 14 [ECF No. 21]. The other tves vehicl
insured through the Policy were not involved in the accidiehtf 7.

The Policy’s per person UIM limit of liability is $100,0801d. 1. Plaintiff claims that
she is entitled to stack the Policy’s UIM coverage based on the number of yvétscieed by the
Policy. Id. 1 11.

The Policy contains, in part, the following language:

Limit Of Liability

A. The Limit Of Liability shown in the Schedule or in the Declarations for each

person for Underinsured Motorists Coverage is our maximum limit of liability
for all damages, including damages for care, loss of services or death, arising
out of “bodily injury” sustained by any one persorany one accident. Subject

to this limit for each person, the Limit Of Liability shown in the Schedule or in
the Declarations foeach accident for Underinsured Motorists Coverage is our
maximum limit of liability for all damages for “bodily injury” resulting from

any one accident.

This is the most we will pay regardless of the number of:

1. “Insureds”;

2. Claims made;

3. Vehicles or premiums shown in the Schedule or in the Declarations;
or

4. Vehicles involved in the accident.

B. No one will be entitled to receive duplicate payments for the same elements of
loss under this coverage and Part A, Part B or Part C of this policy.

3 The Policy’'s UIM coverage endorsement provides as part of the “Insagngement” that Defendant
“will pay compensatory damage which an ‘insured’ is legally edtitterecover from the owner or operator of an
‘underinsured motor \ecle’ because of ‘bodily injury.” Policy, UIM coverage endorsement, &0H No. 21-1 at
40]. The parties do not challenge the status of the other driver's vehitladesinsured Plaintiff's statusas an
“insured” or the fact that, as a resulttbe accident, Plaintiff suffered “bodily injuryinder the Policy’s terms.



C. We will not make a duplicate payment under this coverage for any element of
loss for which payment has been made by or on behalf of persons or
organizations who may be legally responsible.

D. [Omitted]

Parties’ stip. § 12 [ECF No. 21]; the Policy, Ex. 1, UIM Endorsement page 2 of 3 [ECF-lllp. 21
The Policy also contains, in part, the following language:
Other Insurance

If there is other applicable insurance available under one or more policies or
provisions of coverage that is similar to the insurance provided by this
endorsement:

1. Any recovery for damages under all such policies or provisions of
coverage may equal but not exceed the highest applicable limit for
any one vehicle under any insurance providing coverage on either a
primary or excess basis.

2. Subject to all other provisions of this policy, including but not
limited to:

a. Exclusion A. of this endorsement;

b. Paragraph A. of the Limit of Liability provision of this
endorsement;

c. Paragraph 1. of the Other Insurance provision of this
endorsement; and

d. The Two Or More Auto Policies provision of this policy;

any insurance we provide with respect to a vehicle you do not own,
including any vehicle while used as a temporary substitute for “your
covered auto,” shall be excess over any collectible insunanoceding
such coverage on a primary basis.

3. If the coverage under this policy is provided:

a. On a primary basis, we will pay only our share of the loss that
must be paid under insurance providing coverage on a primary
basis. Our share is the proportioattiour limit of liability bears
to the total of all applicable limits of liability for coverage
provided on a primary basis.



b. On an excess basis, we will pay only our share of the loss that
must be paid under insurance providing coverage on an excess
basis Our share is the proportion that our limit of liability bears
to the total of all applicable limits of liability for coverage
provided on an excess basis.
Parties’ stip. § 13 [ECF No. 21]; the Policy, Ex. 1, UIM Endorsement page 2 of 3 [ECF-lllp. 21
. L egal standard
Summaryjudgmentis proper‘if the movanshowsthatthereis no genuinedisputeasto
any materialfact and the movantis entitled to judgmentas a matter of law.” Fed.R. Civ. P.
56(a). ‘When partiedile crossmotions for summary judgment, each summary judgment motion

must be evaluated independently to determine whether a genuine dispute of mateziastact

and whether the movant is entitled to judgment as a matter 6f \&rmagen. CormoranfTwp.

Bd. 716 F.2d 1211, 12148th Cir. 1983). Here,the parties stipulated to the material facts,
including the relevant provisions of the Policy. Where a case is “presentediisttlot court on
crossmotions for summary judgment, filed under stipulated facts, . . . one of the movires parti

[is] entitled to judgment as a matter of lawMaster Insulators of St. Louis v. International Ass'n

of Heat and Frost Insulators and Asbestos Workers, Local No. 1, 925 F.2d 1118,"1.€20 (8

1991).
“It is well settledthat the interpretation of an insurance policy is a question of law.”

Council Tower Ass'n v. Axis Specialty Ins. Co., 630 F.3d 725, 798QB. 2011) (applying

Missouri law)(citing Seeck v. Geico Gen. Ins. C812 S.W.3d 129, 132 (Mo. 2007) (en banc)).

“When, as herda] federal[court’s] jurisdiction is based on diversity of citizenship, tfgg law

governs the interpretation of insurance poli¢ie®lga Despotis Trust v. Cincinnati Ins. Co., 867

F.3d 1054, 10588" Cir. 2017 (third alteration in originaljquotingBurger v. Allied Prop. & Cas.

Ins. Co., 822 F.3d 445, 447"(&ir. 2016). More specifically, Missouri law governs the



interpretation of the Policydzause this Court sits Missouriand has diversity jurisdian over

this lawsuit SeeVandewarker v. Continental Resourcks;, 917 F.3d 626, 629 {8Cir. 2019)

(quotingNorthern Oil & Gas Inc. v. Moen, 808 F.3d 373, 378 (8r. 2015)for the principle that

a federaldistrict court sitting in diversity appliethe substantive law of tHerum staté). This

Court applies “Missouri law as declared by . . . the Supreme Coltiseburi” Council Tower

Ass’n, 630 F.3d at 728. “Where no Missouri Supreme Court precedent exiss,issue, [a
federal court] predict[s] what thfMissouri Supreme] court would decidend consider[s]

intermediate appellate court decisions in that proceSscura Insv. Horizon Plumbing, Inc., 670

F.3d 857, 861 (8Cir. 2012)(quotingRaines vSafeco Ins. Co. of Am, 637 F.3d 872, 87% (&r.
2011)).
The Missouri Supreme Couequiresa courtto give language used in an insurance policy

its plain meaning.Robin v. Blue Cross Hosp. Serv., Inc., 637 S.W.2d 695, 698 (Mo. 1982) (en

banc). “In construing the terms of an insurance policy, [a court] applies the meaning that would
be attached by an ordinary person of average understanding if purchasing insuranéace v..”

Shelter Mut. Ins. Co., 301 S.W.3d 43, 46 (Mo. 2009) (en banc).

“Absent an ambiguity, an insurance policy must be enforced according to its térms
however, policy language is ambiguous, it must be construed against the insurer.V. Mides

Century Ins. Co., 287 S.W.3d 687, 690 (Mo. 2009) (en banc). “An ambegagis when there is

duplicity, indistinctness, or uncertainty in the meaning of the language in the. pbinguage is
ambiguous if it is reasonably open to different constructiolts.at 690(internal quotation marks
omitted) (quotingSeeck 212 S.W3d at 132). Additionally, “Missouri law is welsettled that
where one provision of a policy appears to grant coverage and another to talige amambiguity

exists.” Rice 301 S.W.3dat 48. A contract is not ambiguous, however, simply because the



partiesdisagree oveconstruction of its termsEthridge v. Tierone Bank, 226 S.W.3d 127, 131

(Mo. 2007) (en banc).

IIl.  Discussion

Plaintiff argues she is entitled to summary judgment as a matter of law becaBsédpe
contains “inconsistent provisions” regarding UIM coveragpecifically certain clauses ithe
Limit of Liability and Other Insurancerovisions,and the ambiguity created by thodlauses
requires stacking of the UIM coveragBue to that ambiguity, Plaintiff asks the Courttmclude
she may recover up to $300,000 in UIM coverage, the sum resulting from the stackingrésee ti
of the $100,000 per person limit of the Policy’s UIM coverage for the three vehmslagd by
the Policy.

Defendantcontendst is entitled to sumnary judgment as a matter of law on the issue of
stacking because the Policy contains clear and unambiguous language preclackingy.st
Therefore, Defendant asks the Court to conclude “Plaintiff's [UIM] lwhitiability is $100,000
and [Plaintiff] camot stack her UIM limits.” Defendant alsassertghat, as a matter of laihe
Limit of Liability provisionin the Policy’s UIM coveragencludes language entitling Defendant
to a deductionfrom any recovery Plaintiff receives in resolution of tlawsuit, of the $25,000
the other driver’s insurer paid to Plaintiff.

Under the circumstances, the issues before the Court are whether the larigoagwolicy
allows: (1) stacking of th§100,000 per person limits in th#M coverage and (2) deduction
from the amount of damagemwardedPlaintiff of any payment made to Plaintiff by other
responsible parties, including the $25,000 Plaintiff received from Progressives Beffandant

pays Plaintiff under the UIM coverage.

1. Stacking



The Missouri Supreme Couttefines stacking as

an insured’s ability to obtain multiple insurance coverage benefits for ary injur
either from more than one policy, as where the insured has two or more separate
vehicles under separate policiesfrom multiple coverages provided for within a
single policy as when an insured has one policy which covers more than one
vehicle.

Ritchie v. Allied Prop. & Cas. Ins. Co., 307 S.W.3d 132, 135 (Mo. 2009) (en femphasis

added)(internal quotation marksmitted) (quotingNiswongerv. Farm Bureau Town & Country

Ins. Co., 992 S.W.2d 308, 313 (Mo. Ct. App. 19998s the Missouri Court of Appeals has
expressly recognized, insurance policy language proscribing stackotgbips the insured from
collecting on multiple coverage iteraspolicies from the same insurer for a single accidedall

v. Allstate Ins. Co., 407 S.W.3d 603, 608 (Mo. Ct. App. 2012).

Under Missouri lawa court determines the ability to stack UIM coverégeconsidering
the terms of the contract enterefinto] between the insured and the insureidd. (quoting

Rodriguez v. General Accident Ins. Co. of Am., 808 S.wW.2d 379, 383 (Mo. 1991) (en. banc)

Therefore, a court ascertains whether the policy language unambiguoubbyndissacking. 1d.
If so, theantistacking provision(sare enforcedld. “If, however, policy language is ambiguous
[as to stacking], it must be construed against the insurer” and stéskihgved. 1d.

At leastone clause in the Limit of Liability provision ohé Policy’s UIM coverage
proscribesstacking olUIM coverage. Specificallygaragrapt of the Limit of Liability provision
states that the per person liffat bodily injury “is [theinsurer'd maximum limit of liability for
all damages . .[and the most [the insurer] will pay regardless of the number o¥ehicles . . .
shown . .. inthe Declarations.” Courts have found this language unambiguously pstéiing

of underinsured motorist coveragdidwestern Indem. Co. v. Brooks, 779 F534D, 545 (8 Cir.

2015) (applying Missouri lavto a policy insuring five vehicles) (finding with respect to an



identical provision that “[ijn plain terms, the provision prohibits any attemstdck the [per
personUIM coveragé limits ‘regardless of theumber of . . . Vehicles . . . in the Declaratidis

accordDannerv. Safeco Ins. Co. of lll., No. 4:18 CV 1149 RWS, 2019 WL 2247691, at *4 (E.D.

Mo. May 24, 2019) (applying Missouri law) (findingvatually identical provision was one of
“three unamhguous antistacking provisions” in a policy insuring two vehigteStaufenbiel v.

Amica Mut. Ins. Co., No. :&8V-2571JAR, 2015 WL 1456987, at *4 (E.D. Mo. Mar. 30, 2015)

(applying Missouri law) (finding an identical provision in a policy insuring fouhisles
“unambiguously prohibits stacking of underinsured benefits”).

Plaintiff acknowledges the Policy’s UlMendorsementincludes Limit of Liability
language containing ‘netacking’ ofUIM coveragé§] clauses.” Plaintiff contends, however, that
an ambiguity exists due to the presence of ‘tbecess”language inparagraph2 of the UIM
coverage’'s'Other Insurance’provision Specifically, Plaintiff points to the languagéthe end
of paragraph2 of the“Other Insurance’provision sating that “any insurance we provideith
respect to a vehicle you do not own . . . shall be excess over any collectibladesumaviding
such coverage on a primary basisPlaintiff characterizes that languags “unequivocally”
providing excess coverageeating an mbiguity thatallows stacking? To support her position
that the “excesstlauseof the Other Insurance provision creates ambigugtgintiff relies on

Jordan v. Safeco Ins. Co. of lll., 741 F.3d 882 @8r. 2014) (applying Missouri law).

In Jordan the Eighth Circuitconsidered the stacking of UIM coverage for a pedestrian
struck by a carld. The plaintiff and her husband himleeinsurance policieproviding $100,000

per persotJIM coveragehat the defendant issued to insuredbeplés five vehicles. Id. at 883.

4 Plaintiff alsoasks the Court to reject “any argument by [Defendant] that the [Poliextgss clause did
not apply to [Plaintiff] because she was not occupying aavamedvehicle at the time she was injured.” Pl.’s mem.
supp. summ. j at 7 [ECF No. 26]. Defendant does not pursue such an argument.

9



The policies included, in addition to provisions prohibiting stacking of underinsured motorist
coverage,an “Other Insurance” clausstating: ‘2. Any underinsured motorist insuranftbe
insurer]providgs] with respect to a vehie[the insured] dfes] not own shall be excess over any
collectible underinsured motorist insurancé’ at 884, 886. The plaintiff sought the defendant’s
payment of $500,000 in underinsured cover@&i®0000.00 for each of the five insured vehicles)

Id. at 881. The defendant paithe plaintiff $100,000n UIM coveragebut refused to pay more,
asserting “the policies contained language that prohibited the ‘stackinggnaoining, of the
policies’ UIM coverage.”ld. at 883. The district courentered summary judgmentfavor of the
defendantfinding that the Missouri Supreme Court’s decisioRitthie suprawhich permitted
stacking of UIM coveragor a passenger who was injured while riding in a “o@med” vehicle

“was limited to the spcial situation where the insured is occupying a vehicle the insured does not

own.” Id. The Eighth Circuit disagreed with the district court’s interpretation ofRitehie
decisionand reversed and remandedentry of partial summary judgment in favor of the plaintiff
and further proceedingdd.; id. at 888.

In reaching its decisioto reverse and remarmia Jordan the Eighth Circuit found that an
ambiguity existed because the policies “contained clauses that claim[edhitaitgstacking’ and

also contain[ed] clauses that appear to authorize ‘stackimg. &t 885. The Eighth Circuinoted

theRitchiedecisionallowed stacking due to the ambiguity createc@byOther Insurance” clause

that was‘essentidly identical”to the “Other Insurance” claugethe policiesat issue inJordam

5 The “Other Insurance” clause Ritchie stated, “Any coverage we provide with respect to a vehicle you
do not own shall bexcess over any other collectible underinsured motorist coverdgedanv. Safeco Ins. Co. of
lllinois, 741 F.3d 882, 886 {8Cir. 2014) (internal quotation marks omitted) (quoting Ritchie v. AlliedpP &
Caslns. Co, 307 S.W.3dL32,137(Mo. 2009)(en banc).

10



and rejected the insurer’'s argument thatRiiehiedecision was limited to situations in which the

insured had occupied a non-owned vehidte. The Eighth Circuispecificallyfound:

nothing in the plain language of the [Other Insurance] cldimséhe policies]
mandates the occupancy of a ramaned vehicle. The clause, as written, is silent
as to occupancy. This silence speaks volufhesausgthe policies specifically
define[d] “occupying but then excludgd] this defined term from the Other
Insurance clause.

Id. at 886. The Eighth Circuit further concluded:

theoccupancy question was not at issuRiichie. Accordingly, whether the policy
in Ritchierequired occupancy ofreon-owned vehicle was not specifically decided
by the Missouri Supreme Court. .Thus, it would not be appropriate to read into
theRitchie holding a judiciallyereated occupancy requirement.
Id. (citation omitted)footnote addedy.
Defendant arguethat Jordanis distinguishable and theEighth Circuit’'s postlordan

decision inBrooks 779 F.3dat 546 findingno ambiguity created bgn “other insurance” clause

that is virtually identical to the one in the Policgntrols in this caselherefore Defendant urges,
the Policys provisions do not create an ambiguity and the Policy clearly prohibitsregeakihe
UIM coverage.

With respect tahe Jordamlecision Defendant points out that the “other insurance” clause
at issuein that casewas not “subject to” other policy limitationsIn this Policy, however,
paragrapl? of the Policy’s “Other Insurance” provision begins with the phrase: “Sutyest
other provisions of this policy, including but not limited to: . . . b. Paragrami the Limit of
Liability provision of this endorsement . .” Based oithis “subject to”language in the Policy,

which is absent from th®therinsurance” language ifordan the “excess” clause that concludes

6 The Eighth Circuit indJordanalso pointed out that the defendant insurer did “not dispute that it provided
[$100,000 of] UIM coverage to” the plaintiffJordan 741 F.3d at 886Defendant in this case disputes the amount
of UIM coverage to which Plaintiff is entitled and has not paid Rffarty amount under the Policy’s UIM coverage.

11



paragraph 2 of the Policy’s “Other Insurance” provision is “subject to” the ugamis anti
stacking clause in paragraph A of the Limit of Liability provision. Thereforégiaiant asserts,
stackingis prohibitedunderthe Policy despite the similarityetweenthe “excess” clausef the
“Other Insurance” provisions ithis Policy andhe poligesat issue inJordan The Court agrees
with Defendant thalordanis distinguishable on this basis.

Additionally, the “other insurance” clause at issue in the Missouri Supreme’sCourt
decision inRitchie was notexpressly‘subject to” any antstacking clause in the policySee

Ritchie, 307 S.W.3d at 137Therefore, th&itchie decision is not persuasive authority here.

The Court also agrees with Defendant that the discussion adttiegfhsurance” provision
in Brooks, suprais controlling hereln Brooks the Eighth Circuitonsidered the stacking of UIM

coverage for a bicyclishjured when a vehicle hit heBrooks 779 F.3d at 542. The bicyclend

her husband had an insurance @ginsuring five vehiclesld. at 543. Thepolicy’s UIM coverage
provided limits of $100,000 per person and $300,000 per accittenThe district court decided
that the policy “quite clear[ly]” prohibited “intraolicy stacking.” Id. In affirming, the Eighth
Circuit agreed that the Limit of Liability language “[i]n plain terms . . . prohibit[ed] attempt
to stack these limits ‘regardless of the number of . . . Vehicles . . . shown . .. in thebats."”
Id. at 544. The Eighth Circuialso rejected the plaintiffs’ argument that statements on the
declarations page renderéng policy ambiguouso as to allow stacking.ld. at 545.

More importantly for this case, the Eighth Circuit also rejetttecargument of the plaintiff

in Brooksthat theexcess clause in thetherinsuranceprovisionand facts in th&rookscase

7 In her reply, Plaintiff contends Defendant’s position that Pliistiasserting “the exact same argument”
as theplaintiff in Brooksis incorrect to the extent the plaintiff Brooksargued statements on the declarations page
created ambiguity. ThedDrt agrees witlPlaintiff's contention but understands Defendant urges Plaintiff's argument
regarding the “excess” clause in fRelicy’s “Other Insurance” provision is the same as an argument the plaintiff in
Brookspursued.

12



were comparable to those in therdancaserequiring adetermination that the policy Brooks

permitted stackingBrooks 779 F.3d at 546 n.5. The Eighth CircuiBrooks concludethe two

cases(Jordan and Brookshad “factual similarities” butthe legal issues and material facts

[between the two cases were] distinatid did not “imply the same conclusiorid. In particular
the Eighth Circuit stated

In Jordan the parties agreed the policy’s Other Insurance clause would make the
policy ambiguous as to stacking and disagreed only as to whether the policy
required the insured to occupy her vehiela question not in dispute her&ee
Jordan 741 F.3d at 885To the extent the Brookses contend the Other Insurance
clause creates an ambiguity as to stacking, &tehie, 307 S.W.3d at 138, the
clause in the present case is readily distinguishable. URitkbie seeid. at 137,

the Other Insurance clause &é&s expressly “[s]ubject to all other provisions of this
policy, including” specifically “the Limit of Liability provision” prohibiting
stacking. With this express limitation, the Other Insurance clause cannot
reasonably be read to authorize stacking.

1d.® (alteration in original).

As Defendant points out, this case is similarly distinguishable fmrman, supra Here,
the parties do not agree that tRelicy’s Other Insurance clause creates an ambigubyto
stacking. To the contrary, Defendasttongly disputesPlaintiff's contention that the Policy is
ambiguous Furthermorethis case does not present an issue regarding the occupancy of a vehicle.
Moreover, as noted earliethe Other Insurancéexcess”clause on which Plaintiff relies to
edablish both the ambiguity of the Policy and the controlling authoriioodan s “subject to”
the unambiguousantistacking clause in th€olicy’s Limit of Liability provision, unlike the

similar “excess”provisions inJordan andRitchie As the Eighth Circuit concluded Brooks

8 The “other insurancegirovision inBrookswas not set forth in the decision. Therefore, the Court is unable
to discern howcomparabléts terms, beyond the “subject to” language, are to the terms of the relengnage in
the Policy.

13



with respect to the “subject to” language, “fRelicy’s] Other Insurance clause cannot reasgnabl

be read to authorize stackingSeeBrooks, 779 F.3d at 546 n.5.

Finding the discussion of tremilar“otherinsurance’excesslause irBrooks controlling,
the Court concludes the Policy is not ambigudu® to the excess clause in the Other Insurance
provision of the UIM coverage. Therefore, the Policy’s UIM coverage may notdedtesee

Gillispie v. Twin City Fire hs. Co., 112 F. Supp. 3d 900, 908 (E.D. Mo. 2015) (applying

Missouri law) (followingBrooks tofind an “other insurance” clause regarding excess insurance
that “specifically state[d] that it [was] subject to” the limit of liability provisicapped” tle UIM
coverage in a policy insuring four vehicles and did not allow stacking of that ceydvigk v.

Trumbull Ins. Co., No. 4:1:ZV-2217 NAB, 2014 WL 12805665, & (E.D. Mo. Apr. 4, 2014)

(applying Missouri law) (finding a policy insuring three vebgland having an excess clause
virtually identical to theexcesslause at issue in this case, “makes clear [through the “subject to”
language] that the argta[c]king language limits the excess coverage language that follows it [and
tlherefore, the conéict is unambiguous in asserting that stacking [of UIM coverage] is not
allowed”). Therefore, with respect to stacking of the Policy’s UIM coverage, the Qoamts
Defendant’s motion for summary judgmemtd denies Plaintiff's summary judgment.

B. Setoff or deduction

Defendant argues it is entitleddaeductioror setoff, from the amount Plaintiff is entitled
to recover as damages, of the $25,000 Progressive paid Plaintiff on behalf of therigtrer
Plaintiff counters thah setoff provision “typically states the amount of [UIMpveragewill be
reduced or set off by all sums previously paid to the insured.” PI.’s réplynBt. summ..jat 2
3 [ECF 33] (emphasis added) Defendant reiterates in its swgply to Plaintiffs summary

judgment motion that it is seeking “and is entitled to aofiefrom damages, not [the UIM

14



coverage limit].” Def's sureply at 2 [ECF No. 36]. Under the circumstances, the Coigws
Defendant as se#lg a deduction from the total amouwftdamage#®laintiff is entitled to as found
by the trier of fact, and not from the UIM coverage limit in the Policy.

In support of its positiorDefendant relies on the languagepafagraph C of the UIM’s
Limit of Liability provisionin the Policy. That paragrapBtates: “We will not make a duplicate
payment under this coverage for any element of loss for which payment has beeoynoadn
behalf of persons or organizations who may be legally responsibégendant asserts an identical

provision has been “held unambiguous and enforceable,” citayfenbiel,_supra2015 WL

1456987, at *5.
In Staufenbielthe Eastern Districtonsidered this same language “in the context of the
entire Limit of Liability Provision”of a policy’s UIM coverageand characterized this language

as having a “clear” “plain meaning.ld. The court concluded that the provision, along with the
grant of insurance; simply means that in determining the total damages to which the [UIM]
coverage will be applied, the anmduwf money already received from the tortfersmust be
deducted. In this way it avoids double recoveryld. (quotingRitchie, 307 SW.3d at 141).
Plaintiff has not challenged or distinguished the applicati@taifenbielinder the circumstances
here.

Finding StaufenbielpersuasivePlaintiff may recover under the Policy’s UIM coverage if
the trier of fact finds Plaintiff's damages exceed $25,000, the amount the otheisdriserer

paid Plaintiff. To ascertain how much Defendant must pay uhéddpolicy’s UIM coverage, the

amount the other driver’s insurer paid Plaintiff will be deducted from the totalgienaavarded

9 In other words, Defendant explainedDefendant is entitled to a seff for the amount paid by the
tortfeasor from whatever amount of damages Plaintiff is entitled touasl foy the trier of fact.” Def.’s sueply to
Pl.’s mot. summ. j. at 3 [ECF No. 36].

15



to Plaintiff. For instance, if Plaintiff obtains an award of $125,000 or more in damagethe¢he
$25,000 Plaintiff received from the other driver's insurer is deducted from thed,aesad
Defendant must pay Plaintiff $100,000, the maximum amount of the Policy’s UIM coverage
Alternatively, if Plaintiff obtains alamageaward of less than $125,000, the $25,000 Plaintiff
receival from the other driver’s insurer is deducted from the ascheamounaind Defendant must
pay Plaintiffthe differencaunder the Policy’s UIM coverage.

In urging the Court to reject Defendant’'s argument, Plaintiff relies on tissoMri

Supreme Court’s aésion inJones, supraln Jonesthe Missouri Supreme Court addressed a Limit

of Liability provision that stated: “The amount of [UIM] Coverage we wdly shall be reduced
by any amount paid or payable to or for an insured persdoy or for any @rson or organization
who is or may [be] held legally liable for the bodily injury to the insured persdories 287
S.W.3d at 690. The Missouri Supreme Court found this provision conflicted with other relevant
provisions, but found an interpretation that gave “meaning to all” relevant providarat.691-
93. The Missouri Supreme Court interpreted the provision as follows:
in determining the total damage to which the [UIM] coverage will be apphed,
amount of money already received from the tortfeasor must be deducted. In this way,
it avoids a double recovery. So, for instance, if the plaintiffs here had suffered only
$125,000 in damages, and had received $50,000 from the tortfeasor, thed, 006 $
received would be deducted from the total of $125,000 in damages and the [UIM]
coverage would supply the remaining $75,000.
Id. at 693.

Because the duplicate payment language at issue in this case is not similaoteethge

reduction prowion at issue in th@onescase, the discussian Jones ofconflicts betweerthe

coverage reductioprovision and others within the UIM coverage is inapplicable here. The
Missouri Supreme Court’s interpretation of the challenged provisidones howerer, clearly

supports the Court's analysis of the duplicate payment provision at issue here. Under the
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circumstances, the Court grants Defendant’s motion for summary judgmentréesl Rllaintiff's
motion for summary judgment on the set-off or deduction issue.

Accordingly, after careful consideration,

IT ISHEREBY ORDERED that Defendant’s motion for summary judgment [ECF No.
19] isGRANTED.

IT ISFURTHER ORDERED that Plaintiff's motion for summary judgment [ECF No.
25] isDENIED.

IT IS HEREBY ORDERED that Plaintiff is not entitled to stack the PolicytHM
coverage to obtain a payment of more than $100,000 from Defendant.

IT ISFURTHER ORDERED thatDefendant is liable to pay Plaintiff up to $100,000 in
UIM coverage, with the actual amount due frBmfendant calculated by deducting the $25,000
the other driver’'s insurer paid Plaintiff from the total damages awardedhiatif® If the
difference is $100,000 or more, Defendant must pay Plaintiff $100,000 under the PolMy’'s U
coverage. Otherwis®efendant must pay Plaintiff the actual difference.

IT ISFINALLY ORDERED that Plaintiff's request for oral argumeatt the motions for

summary judgmedECF No. 41] iSDENIED.

)’fzﬁfr«:_ [ KD‘{_./,—__._._

PATRICIA L. COHEN
UNITED STATES MAGISTRATE JUDGE

Dated thi24" day of July, 2019
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