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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

SHERRY DUNCAN, )
Plaintiff, ;
V. )) Case No. 4:18v-736 NAB
ANDREW M. SAULY, ;
Commissioner of Soci&ecurity, )
Defendant. ))

MEMORANDUM AND ORDER

This matter is before the Court on Sherry Duncan’'s appeal regarding the denial of
supplemental security income (“SSI”) under the Social Security Act. Thd Gasijurisdiction
over the subject matter of this action under 42 U.SAD=g). The parties have consented to the
exercise of authority by the United States Magistrate Judge pursuant to 28 UsS6(c)8 [Doc.
8.] The Court has reviewed the parties’ briefs and the entire administratiord, including the
transcript and medical evidenceadgd on the following, the Court waiffirm the Commissioner’s
decision.

Issue for Review

Duncan presents one issue for review. She contends that the residual functional capacity

(“RFC”) determination is not supported by substantial evidence in the record, because the

administrative law judge (“ALJ”) failed to fully develop the record. The Comionss assest

L At the time this case was filed, Nancy A. Berryhill was the Acting Cimsioner of Social Security. Andrew M.
Saul became the Commissioner of Social Security on June 4, 2019. Whdic affiabr ceases to hold office while
an action is pending, theffer's successor is automatically substituted as a party. Fed. R. G8(d). Later
proceedings should be in the substituted party’s name and the Cowtdeagubstitution at any timéd. The Court
will order the Clerk of Court to substitute Andrew M. Saul for NaAcBerryhill in this matter.
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that theALJ’s decision is supported by substantial evidence in the record as a whole and should
be affirmed.
Standard of Review

The Social Security Act defines disability as an “inability to engage irsabstantial
gainful activity by reason of anpedically determinable physical or mental impairment which
can be expected to result in death or has lasted or can be expected to last fouausopériod
of not less than 12 months.” 42 U.S.G11%(i)(1)(A).

The standard of review is narroWPearsall v. Massanari, 274 F.3d 1211, 1217 (8th Cir.
2001) This Court reviews the decision of the ALJ to determine whether the decision istedppor
by substantial evidence in the record as a whole. 42 U.S@5(§). Substantial evidence is less
than a preponderance, but enough that a reasonable mind would find adequate support for the
ALJ’s decision.Smithv. Shalala, 31 F.3d 715, 717 (8th Cir. 1994). The Court determines whether
evidence is substantial by considering evidence that detracts from the €om®i’'s decision as
well as evidence that supp®it. Cox v. Barnhart, 471 F.3d 902, 906 (8th Cir. 2006). The Court
may not reverse just because substantial evidence exists that would supptry outcome or
because the Court would have decided the case differddtlyf, after reviewing theecord as a
whole, the Court finds it possible to draw two inconsistent positions from the evidenceeaofl
those positions represents the Commissioner’s finding, the Commissioner®rdenisst be
affirmed. Masterson v. Barnhart, 363 F.3d 731, 736 (8th Cir. 2004).

The Court must affirm the Commissioner’s decision so long as it conforms to thedaw a
is supported by substantial evidence on the record as a viBmlesexrel. Williamsv. Barnhart,

335 F.3d 726, 729 (8th Cir. 2003). “In this stdmtialevidence determination, the entire



administrative record is considered but the evidence is not reweigBges'v. Astrue, 687 F.3d
913, 915 (8th Cir. 2012).
Discussion

Plaintiff asserts that the ALJ failed to fully develop the record indase resulting in a
residual functional capacity determination that is not supported by substardeth@ and an
erroneous finding of no disability.
ALJ’s Duty to Fully Develop the Record

The ALJ has a duty to fully develop the reco&inith v. Barnhart, 435 F.3d 926, 930 (8th
Cir. 2006). In some cases, this duty requires the ALJ to obtain additional medical eygieic
as a consultative examination of the claimant, before rendering aoteciSee 20 C.F.R.
§ 416.99a(b). “There is no brig line test for determining when the [Commissioner] has failed
to develop the record. The determination in each case must be made on a case by ¢ase basis
Battlesv. Shalala, 36 F.3d 43, 45 (8th Cir. 1994). A claimant for social security disabilitgfite
has the responsibility to provide medical evidence demonstrating the existearc@npairment
and its severity during the period of disability and how the impairment affectdatineant’s
functioning. 20 C.F.R. 816.912."Failing to develop tk record is reversible errahen it does
not contain enough evidence to determine the impact of a claimant’s impairment onityisoabil
work.” Byes, 687 F.3d at 916. “Reversal due to failure to develop the record is only warranted
where such failures unfair or prejudicial.”Twyford v. Commissioner, 929 F.3d 512, 517 n. 3 (8th
Cir. 2019) (citingShannon v. Chater, 54 F.3d 484, 488 (8th Cir. 1995)).

The ALJ’s duty to develop the record extends even to cases where an atpresgnted
the claimant at the administrative heariripead v. Barnhart, 360 F.3d 834, 838 (8th Cir. 2004).

“The ALJ possesses no interest in denying benefits and must dcaliyein developing the



record.” Shead, 360 F.3d at 838. The Commissioner and the claimant’s attorney both share the
goal of ensuring that deserving claimants who apply for benefits receiive jigattlesv. Shalala,

36 F.3d 43, 44 (8th Cir. 1994). The ALJ’s duty is not never-ending and an ALJ is not required to
disprove every possible impairmemilcCoy v. Astrue, 648 F.3d 605, 612 (8th Cir. 2011).

In her application for benefits, Duncan indicates that she is unable to work due to
degenerative desdisease, several bulging discs, wrist problems, and depression. Her alleged onset
date is October 14, 2014, the date of her applicatioB $obenefits.

Duncan’s Medical Records

The medical evidence is sparse in this case. In March 2011, Duncan repibsitéo m
moderate lower back pain, which was worsening, persistent, and aggravated by laeading
sitting. (Tr. 229-30.) Upon examination, Dr. Jose Remo noted muscle spasnessgeclumbar
mobility, and tendeness. An x-ray showed moderate degenerative disc height loss-bb lahd
to a lesser extent ES1. (Tr. 231.) An MRI of the lumbar spine indicated advanced degenerative
disc disease at -45. (Tr. 224, 231.)In April 2011, Duncan visited a pain management specialist
and reported lower back pain radiating into her legs, which was constant, sedemrsening.

(Tr. 23740.) Dr.ToddBailey noted during her physical examination, pain to palpation over the
lower facet pints andno significant change in the lumbar flexion or extension. Dr. Bailey
diagnosed lumbosacral spondylosis without myelopathy and prescribed pligisiegy and
Elavil. He also suggested facet injections, but Duncan indicated she wanted toecantimu
conservative therapy.

Duncan visited the emergency rotmce in May 2014. The first visit involved a fall. (Tr.
29499.) Xrays of her knee and tibia/fibula were negative and indicated no acute fracture,

dislocation, or other bony abnormality. (Tr. 298) During the second visjtDuncan reported



ankle pain, but left without being seerfhe next medical record is a physical consultative
examination with a social security agermmynsultant, Dr. Raymond Leung in December 2014.

(Tr. 24348.) Duncan reported low back pain and wrist pain. During examination, Dr. Leung
observed that Duncan walked with a moderate limp. Duncan was able to tandem walk, but unable
to toeor heel walk She was able to squat, but her straight leg raising in the seated position was
limited to 30 degrees. She exhibited decreased motion in the lumbar and cervicaldpmaed
difficulty getting up from the examination tabl®r. Leung diagnosed Duncan witlistory of

lumbar bulged disc (decreased range of motion in the cervical and lumbar spine), tornriendon i
the right ankle, gait significant for a moderate limp, and wrist pain (some mild Hiégun
manipulating a small object with her hands).

Dr. Paul Rexroat, a state agency psychologist performed a psychological evafoati
Duncan on January 12, 2015. (Tr. Z8l) Dr. Rexroat diagnosed Duncan with depressive
disorder due to other medical condition (back problems).

Duncan visited the emgency room again in late January 2015 for congestion. (T¥. 284
89). At that visit, it was noted thalhe had normal range of motion in all extreées and was nen
tender to palpation. In June 2015, Duncan visited Dr. Remedstablish care. (Tr. 2786.) At
that time,she noted that she had chronic neck and back pain and had fallen a number of times.
Dr. Remo noted that Duncan had voluntary tensing of neck muscles and exteibitethess in
the cervical and thoctumbar areas. He diagnosed her with midline low back pain with right sided
sciatica and cervicalgia. Duncan next visited Dr. Remo in November 2015. (7#296Buncan
reported neck pain, low back pain, and reg@@medication refills. Duncan stated that she did

not get an MRI, because she did not have insurance and she had not taken her prescribed



Galapentin or Elavil, because she did not want to take daily medicationighequested a refill
of the Flexiil. Dr. Remo observed muscle spasms and tight muscles.

An MRI on January 21, 2016 indicated disc space narrowing and right sided disc and facet
disease at GL5 with a similar pattern less pronounced &t@5. (Tr. 28681.) On February 4,
2016, Duncanvisited Dr. Andrew Youkilis for pain management. (Tr. Z&B) Duncan
complained of chronic neck and back pain. The physical examination of musclegstedied
sensation were normal. Dr. Youkilis noted that her gait and station were, steadywvas no limp
or ataxia and her tandem gait was normtaér mood and affect were pained with anxious facial
expressions, jerky body movements, and antalgic behaviors with giveway ortrstestigg. Dr.
Youkilis stated that he reviewed the March 2011 MRI, January 2016 MRI,-eay Xrom June
2015. Based on his review and examination, Dr. Youkilis opined that there is radiographic
evidence of degenerative disc disease of the lumbar spine and spondylosis vaittfionaoninal
stenosis on the right £4-5 and on the right at G&. He further opined that “Sherry does not
have convincing evidence of cervical radiculopathy or myelopathy.” He notedéhiatd yet to
undergo a course of conservative treatment. Dr. Youkilis recommended that she stog amabki
attend physical therapy. He did not see a clear role for neurosurgicatiiterv He diagnosed
her with cervical spondylosis.

A February 2016 MRI of Duncan’s lumbar spine indicatedenerative disc disease most
pronounced at L-4.5 with intervertebral disc space narrowing and desiccation, bulging disc results
in lateralrecess stenosis more pronounced on the left than the right, foraminal Stealssiseen
more pronounced on the left than the right with possible compression of thé &eft L5 nerve

roots. (Tr. 278-79.)



The last medical record in the administrative record is a visit with Dr. Youkilis sohMa
6, 206. (Tr. 25658.) Duncan reported that her symptoms had not changed and she had sharp
pain in the low back without radiation into the legs, numbness and tingling throughout, neck pain,
and occipital headaches which radiate to the temples. She continued to smoke and haeldnot sta
physical therapy. Physical examination revealed normal spine, mustlexes, and sensation.
Duncan could heel and toe walk bilaterallghe preferred to lean forward, her tandem gait was
normal, but she walked with an antalgic gait. Dr. Youkilis then stated that he eehie@vprevious
x-rays and MRIs and the February 11, 2016 MRI. He opined that the February 201 & &&Rdde
focal degenerative disc disease atd dssociated with Modic changes of the endplates and anterior
osteophyte formation. He opined that the did not see evidence of lumbar disc herngttonsis
on the study and there was focal loss of lordosis at th® lefel. He again diagnosed Duncan
with degenerative disc disease of the lumber spine, cervical spondylosis, anddbsi@mosis of
cervical region. Dr. Youkiligsgain recommendedahshe stop smoking and proceed with physical
therapy for her neck and back problems.
Analysis

The ALJ determined thd@uncan had the RFC to perform light work with the following
limitations (1)occasionally climb ramps and stairs; @ver climb laddersopes, or scaffolds;
(3) occasionally balance, stoop, kneel, and crouch, but can never crawl; andi(4ynprotected
heights and exposure to hazardous machinery. Duncan asserts that substantia dgeenot
support the finding that she could do light work and the ALJ should have found she was limited to
sedentary work, which would have resdlin a finding of disability under the Medical Vocational

Guidelines.



The RFC is a functioby-function assessment of an individual’s ability to sistained
work-related physical and mental activities on a regular and continuingh8S& 968p, 1996
WL 374184, at *1 (July 2, 1996). It is tlelministrative law judge’(“ALJ”) responsibility to
determine the claimant's RFC based on all relevamieace, including medical records,
observations of treating physicians and others, and the claimant's own descriptiorss of hi
limitations. Pearsall, 274 F.3d at 1217. “It is the claimant’s burden, and not the Social Security
Commissioner’s burden, togure the claimant’s RFC.’Baldwin v. Barnhart, 349 F.3d 549, 556
(8th Cir. 2003). An RFC determination made by an ALJ will be upheld if it is supported by
substantial evidence in the recor8ee Cox, 471 F.3d at 907.“Because a claimant’s RFC is a
medial question, an ALJ’s assessment of it must be supported by some medical evidaace of
claimant’s ability to function in the workplace Hensley v. Colvin, 829 F.3d 926, 932 (8th Cir.
2016). There is no requirement, however, that an RFC finding bersegby a specific medical
opinion. Hensley, 829 F.3d at 932 (RFC affirmed without medical opinion evideriggrs v.
Colvin, 721 F.3d 521, 527 (8th Cir. 2013) (sanfegrks v. Astrue, 687 F.3d 1086, 10923 (8th
Cir. 2012) (same).

Based on the foregoing, the Court finds that the ALJ’'s RFC determination is sddporte
substantial evidence in the record as a whd@encancontends that the ALJ needs additional
evidence to évelop the record with evidence addressing her functional abilities and @as$d4sC
that is supported by some medical evidence. Although, the medical record &s Spaesare two
consultative examinatianin the record, several MRIs andr&ys, and treatment records from two
of Duncan’s treating physicians, including a neurologist regarding her impagm&he record

reflects that despite alleging disabling conditions, Duncan received minimal medical treatmen

2 A regular and continuing basis means 8 hours a day, for 5 days a weeleguivalent work schedule. SSR-96
8p, 1996 WL 374184, at *1.



including inthe time periodkinceshe obtained insuranc&he ALJ did not have a duty to seek
additional informatio from her treating physicians, because there were no undeveloped issues,
nor was he required to order an additional consultative examinaio@.ex rel Stoner v. Colvin,
818 F.3d 364, 372 (8th Cir. 2016). Duncan does not demonstrate how additional records would
have affected the ALJ’s determinatiofiwyford, 929 F.3d at 517 n. 3.

Next, the ALJ considered that Duncan had not worked since.20@fcan testified in
detail regarding the requirements of her past relevant work. The ALE&&banthe vocational
expert’s testimony regarding the requirements of Duncan’s past jobs. AltHwudtid found
that Duncan could perform work at the light exertional level, he also found additioniaticastr
that account for the limitations caused by heckopain, which resulted in a finding that she could
not perform her past relevant work.

Finally, the RFC includes all of the information in the administrative record, including
information regarding a claimant’s activities of daily living. It is well settled laat #éhclaimant
need not prove that she is bedridden or completely helpless to be found diBabthd Barnhart,
399 F.3d 917, 923 (8th Cir. 2005yhe ALJ must consider, howevéithe claimants prior work
history; daily activiies; duration, frequency, and intensity of pain; dosage, effectiveness and side
effects of medication; precipitating and aggravating factors; and fuattimstrictions.”
Halverson v. Astrue, 600 F.3d 922, 931 (8th Cir. 2010) (citiedhaug v. Astrue, 578 F.3d 805,
816 (8th Cir. 2009)).“As is true in many disability cases, there is no doubt that [claimant] is
experiencing pain.”Perkins v. Astrue, 648 F.3d 892, 901 (8th Cir. 2011). “While pain may be
disabling if it precludes a claimant from engaging in any form of subdtgaii#ul activity, the
mere fact that working may cause pain or discomfort does not mandate a findingoitydisa

Perkins, 648 F.3d at 900.



The ALJ properly considered Duncan’s testimangfunction reports in conjunctionith
the objective medical evidence. Duncan has allegeddisapling symptoms, but the objective
medical evidence after her alleged onset datkobtaining insurangedicate thaDuncan has not
followedthe conservativeourse of treatment recommended by her doctors. The ALJ can properly
consider that she did not want to take the medication offered to her multiple timestastietha
bought a massage chair rather than attend physical the@spgySocial Security Rulind.6-3p
Titles Il and XVI. Evaluation of Symptoms in Disability Claims, 2017 WL 5180304 &t09
(Oct. 25, 2017) (the agency considers whether the frequency or extent of thertreaungét by
an individual is not comparable to the degree of the indivslsibject complaints or if the
individual fails to follow prescribed treatment that might improve symptoms, along \agbne
why the individual has not complied or sought treatment).

Based on the foregoing, the Court finds that the ALJ did not fdiételop the record.

Conclusion

The Court finds that substantial evidence supports the ALJ’s decision as a whole.dAs note
earlier, the ALJ’s decision should be affirmed “if it is supported by sotiatavidence, which
does not require a preponderance of the evidence but only enough that a reasonable mind would
find it adequate to support the decision, and the Commissioner applied the cortastatetgads.”
Turpinv. Colvin, 750 F.3d 989, 9923 (8th Cir. 2014). The Court cannot reverse merely because
substantial evidence also exists that would support a contrary outcome, or becaasH thieuld
have decided the case differentlid. Substantial evidence supports the Commissioner’s final

decision.
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Accordingly,

IT IS HEREBY ORDERED that the relief requested in Plaintiff's Complaint and Brief
in Support of Complaint iDENIED. [Docs. 1, 12.]

IT IS FURTHER ORDERED that the Court will enter a judgment in favor of the
Commissioner affirming the decision of the administrative law judge.

IT IS FURTHER ORDERED that the Clerk of Court shall substitute Andrew M. Saul for

Nancy A. Berryhill in the court record of this case.

fé»(/ Y/

NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE

Dated thi27th day of September, 2019.
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