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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

WHOLESALE ALLIANCE, LLC, )
Plaintiff, ))
VS. )) Case No. 4:18CV01015 AGF
EXPRESS SCRIPTS, INC,, ) )
Defendant. : )

MEMORANDUM AND ORDER

This antitrust action is before the Coan Defendant Express Scripts, Inc.’s
(“Express Scripts”) motion (ECF No. 15)dessmiss all five claims filed by Plaintiff
Wholesale Alliance, LLC, d/b/a Pharmacy Eif$harmacy First”). Express Scripts
contends that Pharmacy First fails to stat#aim under Section 1 of the Sherman Act in
Counts I and Il. If Counts | and Il are dissesl, Express Scripts argues that the Court
should decline texercise supplemental jurisdiction oviee state law claims asserted in
Counts Il and IV. Express Scripts alsoinains that Counts Il and 1V should be
dismissed for failure to state a claim.n&lly, Express Scripts argues that Count V,
asking for injunctive relief, shdédibe dismissed as it is not an independent cause of
action. For the reasons set forthdve the motion will be granted.

BACKGROUND

Pharmacy First ia pharmacy services admimeive organization (“PSAQ”).

PSAOQOs provide administrative serviceptmrmacies, including processing claims,
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providing operational suppomnd negotiating contractdtivinsurance companies and
pharmacy benefit managers (“PBMs™here are 22 PSAOs nationwide.

Express Scripts is a PBM. As such, Eegw Scripts administers prescription drug
programs for its clients, which include comroial health plans, self-insured employer
plans, Medicare Part D plans, the FetlEraployees Health Benefits Program, and
various state government employee plaRBMs such as Express Scripts create
pharmacy networks through which their oli€ members may obtain prescription drugs
at covered, discounted rateg€xpress Scripts’ pharmaagtwork includes large chain
pharmacies and smaller, independent pharmadesording to tle complaint, PBMs
manage the prescription drbgnefits of approximatel90-95% of Americans with
insurance covering prescriptioinugs, and to be successiuldependent pharmacies must
participate in the largest PBM networlkSxpress Scripts controls 30-50% of the
nationwide PBM market.

Pharmacies enter into contracts witlpEess Scripts to obtain access to its
network of 83 million insure@atients. These contracts between the pharmacies and
Express Scripts detail, among other thirigs,rates that Express Scripts pays the
pharmacies for prescription drugs and ¢hedentialing and other requirements that
Express Scripts, in turn, imposes on tharpiacies. Rather than negotiate these
contracts with the PBMs themselves, maharmacies—including roughly 80% of the
22,000 independent pharmacieghe United States—outsrce this negotiation and
other administrative tasks to PSAOs likeaRhacy First. Pharmacy First manages

approximately 2,300 independent pharmacies nationwide.
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On October 4, 2013, Pharmacy Fasd Express Scripts entered into the
Amended and Restated RS Services Agreemenfursuant to this Agreement, Express
Scripts recognized Pharmacy First as a PSA@aaized to act on behalf of its affiliated
pharmacies to negotiate network partitiga terms and conditions on the pharmacies’
behalf. The PSAO Servicégireement required Express Scripts and the pharmacies
affiliated with Pharmacy First to enter into a Pharmacy Provider Agreement, under which
the pharmacies would participate in gdvide prescription drugs and pharmacy
services to Express Scriptgetwork of individuals witlprescription drug benefitsthe
PSAO Services Agreement could “be termindigdExpress Scripts] without cause upon
at least thirty (30) days written noticeECF No. 9, Ex. A to Compl., § 4.2.a.

On March 11, 2018, Express Scripts sefdtter to Pharmacy First, terminating
the PSAO Services Agreemenithwout cause, effective Jui28, 2018. Pharmacy First
attached to its complaint s@spondence from Express Scripts in which Express Scripts
referenced the competitive Rexpt for Proposal (“RFP”) process that Express Scripts
conducted prior to teninating Pharmacy First as anthorized PSAO. In the
correspondence, Express Scripts notedRharmacy First submitted an unsuccessful bid
but invited Pharmacy First to bidr its business in the futur&seeECF No. 10, Ex. C to
Compl., letter dated Mar. 22, 2018 (statingttBxpress Scripts “foresee[s] engaging in

the RFP process again” and that it “looKfmjward to the possibility of partnering



together in the future.”jd., letter dated Apr. 23, 2018, at 1-2 (describing the RFP
process and Pharmacy First’s bid).

Pharmacy First contends that its termim@ by Express Scripts “was the result of
an agreement and other agments reached between Egw Scripts and four PSAOs
that Express Scripts determined ‘best akgh with its ‘organizational objectives’ and
‘m[et]’ Express Scripts’ ‘tems and conditions.” ECF Nd. at  39. Pharmacy First
maintains that prior to its mamination, Express Scripts gonunicated its decision to use
the four chosen PSAOQOs, to pharmacies atéblawith Pharmacy First. Pursuant to
Pharmacy First's termination as an authedi?SAO, independent pharmacies wishing to
access Express Scripts’ network of insured mensibad to either work directly through
Express Scripts or use the PSAO servafesne of the four authorized PSAOs.
Pharmacy First alleges that the four do®SAOs controlled approximately 70% or
more of the market for PSAO services.

According to Pharmacy First, ExpreSeripts imposed the following burdens on
independent pharmacies who attempted to adbga®ss Scripts’ network directly rather
than through one of the foauthorized PSAOs: (i) pitively low and non-negotiable
reimbursement rates; (ii) fegdi) network restrictions; (i) administrative burdens; and
(v) a narrowed list of Express Scripts’ selected reconciliation venioo could be used

to process electronic remittance advice from Express Scripts.

! Courts may consider exhibits attacttedhe complaintas well as materials

necessarily embraced liye pleadings, on a motion to dismiszark Irmat Drug Corp. v.
Express Scripts Holding C®11 F.3d 505, 512 (8th Cir. 2018).
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Pharmacy First alleges that Express Sstigttions caused Pharmacy First to lose
existing and prospective pharmacy associatthuesto its exclusion from Express Scripts’
network. Pharmacy First claims that acdesExpress Scripts’ network is essential to
PSAOs and pharmacies in order to compete in themawyr market.

On June 21, 2018, Pharmacy Firstdikuit against Express Scripts, seeking
damages and injunctive relief. Pharmaagfalleges Express Scripts’ actions were
unlawful and anti-competitive, as independent pharmaciessasntially forced to use
the four chosen PSAOs in order to access Express Scripts’ network. Pharmacy First
asserts that Express Scripts’ actions cortstidim exclusive dealing agreement (Count I)
and a tying agreement (Couijt in violation of Section The Sherman Act. In Count
[ll, Pharmacy First brings a state law clainsexsing that Express Scripts has tortiously
interfered with Pharmacy First’s contracts withaffiliated pharmaes. In Count IV,
Pharmacy First alleges thaxjitess Scripts’ conduct constitata breach of the covenant
of good faith and fair dealing implied by lamio the parties’ PSAGervices Agreement.
In Count V, Pharmacy Firseeks injunctive relief.

ARGUMENTSOF THE PARTIES

In its motion to dismiss, Express Scriptgues that Pharmacy First fails to state a
claim under Section 1 of the Sherman Based on an exclusive dealing agreement
between Express Scripts and the four auted PSAOs (Count |) because Pharmacy
First fails to plead facts in support of the eéats of such a claimSpecifically, Express
Scripts argues that Pharmacy First failphausibly plead that Express Scripts and the

four PSAOs came to any agreement to é&alusively with eaclother, that Express
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Scripts has market power in the putativakeafor PSAO services, or that Express
Scripts’ actions have harmed competitiorihat market or have resulted in
anticompetitive effects.

Express Scripts further argues that Phawnfarst fails to state a “tying” claim
under Section 1 of the Sherman Act (Collinbecause Pharmacy First does not plausibly
allege that Express Scripts sells thegauted “tying” product—access to Express
Scripts’ network; that Express Scripts faagirect economic inteséin the purported
“tied” product—PSAO services from one ottfour authorized PSAOs; or that Express
Scripts conditions access to its network on using a PSAO.

Next, Express Scripts argues that @wurt should ddme to exercise
supplemental jurisdiction ovée state law claims (Courits and V), or, alternatively,
that these claims should be dismissed for failargtate a claim. Finally, Express Scripts
argues that Pharmacy Firstkim for injunctiverelief (Count V) should be dismissed
because injunctive relief s remedy rather than andependent cause of action.

In response, Pharmacy First argues ithiads adequately pled both “per se”
violations and so-called “rule-of-reasonachs under Section 1 of the Sherman Act in
Counts | and Il. As to Count |, Pharmacy Fasggues that it has pled facts in support of
an express or implied exclusive dealing agnent between Express Scripts and the four
PSAOs to “cut off” access to Express Scriptetwork by Pharmackirst and the other
17 PSAOs that were terminatkd Express Scripts. Pharmacy First further argues that it
has adequately pled injury by pleadingttExpress Scripts’ actions foreclose

competition in the PSAO-services market and, in turn, harnparent pharmacies by
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increasing their costs and demy them free choice in PSA§&rvices. Pharmacy First
also argues that Express Scripts has 8aamt power in the PSAO services market
because PSAOs need access to Express Sargitvork in order to compete.

As to Count Il, Pharmacy First argues thatates a plausible tying claim because
it alleges that Express Scripts charges phamsaziservice fee in eRange for access to
Express Scripts’ network, thus alleging tExpress Scripts “sells” such access (the
alleged tying product). Pharmacy First likeevargues that it adequately alleges that
Express Scripts explicitly, or at least implicitly, conditions access to its network on the
purchase of PSAO services from one offthe authorized PSAOs (the alleged tied
product). Specifically, Pharmacy First paint its allegation that Express Scripts
imposes substantial burdens on indepengleatmacies attempting to access its network
directly, making such direct access econathycunviable and, in effect, forcing
pharmacies to use one of the four PSAOsialiy, Pharmacy First gues that the Eighth
Circuit does not require a defendant to hameeconomic interest in the tied product in
order to state a tying claim but that, in any event, Express Scripts has an economic
interest in the tied PSAO services becausesolidating the PSAGsworks with allows
Express Scripts to reduce “administrative sband secure a “centralized reimbursement
structure.” ECF No. 23 at 21.

Next, Pharmacy First argues that it staglesisible claims in Counts Il and IV, for
tortious interference and breaghthe implied covenant of good faith and fair dealing
under Missouri law. Lastly, Pharmacy Fiasgues that its request for injunctive relief in

Count V is supported by the othdleged claims in the complaint.

7



In Express Scripts’ reply brief and irsarreply filed by Pharngy First with leave
of the Court, the parties esdially reiterate their argumentsr and against dismissal.

DISCUSSION

To survive a motion to dismiss, a plaintiftsims must contain sufficient factual
matter, accepted as true, tddt® a claim to relief that [gausible on its face.Bell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007). The rewing court accepts the plaintiff's
factual allegations as true and draws all oeable inferences in favor of the nonmoving
party. Torti v. Hoag 868 F.3d 666, 671 (84@ir. 2017). But “[c]ourts are not bound to
accept as true a legal conclusicouched as a factual alléiga, and factual allegations
must be enough to raise a rightréief above the speculative leveld.

There is no heightened pleadirggjuirement for antitrust claim$oam Supplies,
Inc. v. Dow Chem. CpNo. 4:05CV1772 CDP, 2006 WL 2225392, at *3 (E.D. Mo. Aug.
2, 2006). However, “[g]iven thunusually high cost of digeery in antitrust cases, the
limited success of judicial supervision in checking discovery abuse, and the threat that
discovery expense will push cost-conscious niddats to settle even anemic cases, the
federal courts have been remably aggressive in weediogt meritless antitrust claims
at the pleading stage.Insulate SB, Inc. v. Adumaed Finishing Sys., Inc797 F.3d 538,
543 (8th Cir. 2015) (citations omitted).

Antitrust Claims (Counts| and |1)

Section 1 of the Sherman Act prohibite{fery contract, combation in the form
of trust or otherwise, or conspiracy, in ragtt of trade.” 15 U.S.C. 8§ 1. Not every

agreement that restrains competitviolates the Sherman Ackee Craftsmen
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Limousine, Inc. v. Ford Motor Co491 F.3d 380, 386 (8thir. 2007). Rather, Supreme
Court precedents have “vagtood § 1 t@utlaw onlyunreasonableestraints.”
Ohio v. Am. Express Cdl38 S. Ct. 2274, 2282018) (citation omitted).

To establish a claim under Section Itlué Sherman Act, a plaintiff must
demonstrate (1) that there was a contr@mtbination, or cormracy; (2) that the
agreement unreasonably restraitredie; and (3) that thesteaint affected interstate
commerce.HM Compounding Servs., Inc. v. Express Scripts, Ma. 4:14-CV-1858
JAR, 2015 WL 416262, at *3 (E.D. Mo. July 22015). Whether an agreement
unreasonably restrains tradedetermined under one of two approaches: the per se
standard or a standard that examines ahefcircumstances, the so-called rule of reason
test. Am. Express Cp138 S. Ct. at 2283ge also Concord Boat Corp. v. Brunswick
Corp, 207 F.3d 1039, 1058 (8tir. 2000). Moreover, tdemonstrate standing, a
plaintiff must plausibly plead “that he has suffered an ‘antitrystyri” which is an
“injury of the type that the antitrust lawsere intended to prevent and that flows from
that which makes defendants’ acts unlawfulri re Canadian Imp. Antitrust Litig470
F.3d 785, 791 (8tiCir. 2006).

Exclusive Dealing Claim (Count |)

Pharmacy First argues that it has pleaaciusive dealing claim in Count | under
both the per se and rule @ason approaches. The Cowilt first address Pharmacy
First’'s argument that it has adequately pledraspeviolation. Per se liability is reserved
for those agreements that are so obvipaski-competitive that unreasonableness is

presumed and the agreemearts deemed unlawfulCraftsmen Limousine, Inc491 F.3d
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at 387. Courts have “long hetldat certain concerted refuséisdeal or group boycotts
are so likely to restrict gopetition . . . that they shtslibe condemned as per se
violations of § 1 of the Sherman Act.omar Wholesale Grocerync. v. Dieter’s
Gourmet Foods, Inc824 F.2d 582, 591 (8thir. 1987) (citation omittedsee alsaNw.
Wholesale Stationers, Inc.Rac. Stationery & Printing Cp472 U.S. 284, 293 (1985)
(“Group boycotts are often lisleamong the classes of economic activity that merit per se
invalidation under 8 1.”). However, “[p]recaddimits the per se rule in the boycott
context to cases involving horizontalragments among direct competitor&rookins v.
Int'l Motor Contest Ass’'n219 F.3d 849, 852 n.3 (8thrC2000) (internal quotation
marks omitted)Am. Express Cp138 S. Ct. at 2283-84T(ypically only ‘horizontal’
restraints—restraints imposed by egment between competitors—qualify as
unreasonable per se.”) (citation omitted).

Pharmacy First fails to plausibhfead concerted action among horizontal
competitors. The complaint contains no $aafausibly demonstrating that the four
PSAOs conspired or colluded amongst thdweseto enter int@an agreement with
Express Scripts requiring Express Scripts togefio deal with Pharmacy First or other
PSAOs. Instead, the complaint alleges thairéss Scripts “determined [the four chosen
PSAOs] ‘best align[ed]’ withits ‘organizational objectives’ and ‘m[et]’ Express Scripts’
‘terms and conditions.” ECF No. 1 at { 38he complaint also &tches correspondence
from Express Scripts indicating that Pharm&agt was terminated as an authorized

PSAO pursuant to a competitive RFP process. In thig,|&xpress Scripts notes that
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the RFP process involved a review of Phayriirst’s historical performance, including
its compliance with the PSA Services Agreements’ terms and obligations.

While the Court agrees witBharmacy First that theere existence of an RFP
process does not necessarily warrant disahisf an exclusive-dealing claim, the
presence of a competitive biddi process “is a factor to loensidered in determining the
applicability of the antitrust laws.See Coal. For ICANN Transparency, Inc. v. VeriSign,
Inc., 611 F.3d 495, 503 (9th CR010). And Pharmacy First pleads no facts plausibly
suggesting that this RFP mess was rigged or a sha@f. Nilavar v. Mercy Health Sys.
W. Ohiq 142 F. Supp. 2d 859, 873.D. Ohio 2000) (refusingp dismiss an exclusive-
dealing claim based on a hospital’s exslagprovider agreement where the court
concluded that the complaintepl sufficient facts to infeahe RFP process preceding the
award of the providesgreement was a sharbyt see Nilavar v. Mercy Health Sys.-W.
Ohio, 494 F. Supp. 2d 604, 618.D. Ohio 2005]later granting the hospital summary
judgment where the evidea did not bear out the plaintiff's allegationsif;d, 244 F.
App’x 690 (6th Cir. 2007).

The Court finds that the allegationentained in the complaint suggest only a
unilateral determination by Express Script$eioninate Pharmacy First, rather than a
horizontal agreement among Pharm&agt’s direct competitors.SeeLomar Wholesale
Grocery, Inc, 824 F.2d at 590 (“[R]efusals to deavolving no concerted action between
horizontal competitors do not constitute perunlawful group boycotts. Rather, the

refusals should be treated as verticalreasts, and will be subject to rule-of-reason
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analysis . . . [.]"). As such, the Court finth&t Pharmacy First has not pled a per se
violation based upon a concertedusal to deal in Count I.

Because Pharmacy First has not pledaaigible per se violation, the Court turns
to Pharmacy First’s alternative argumerdtt@ount | states a rule-of-reason claim under
exclusive dealing principles. In contrasthe per se approach, under the rule of reason
test, determining whether a practice impamesinreasonable restraint on trade requires
courts to examine all of the facts dased on the record and to weigh all the
circumstancesConcord Boat207 F.3d at 1058. Where, as here, the plaintiff has alleged
an exclusive dealing claim, the Court must consider whethercimsese agreement has
foreclosed competition in a relevant markkt. at 1058-59.

To allege trade was unreasonably resad through the use of an exclusive
agreement, Pharmacy First stestablish concerted actidfilo satisfy the concerted
action requirement, the plaintiff must demoatgrthat the defendarghared a unity of
purpose or a common understandioga meeting of the minds.lhsulate 797 F.3d at
543-44 (brackets and interrgaiotations omitted) (quotingnpro Prods., Inc. v. Herrick
715 F.2d 1267, 1273 (8th Cir. 1983).e&dling parallel or ber conduct “merely
consistent with [an] agreement’nst sufficient to show a conspiracywombly 550
U.S. at 557. As a matter of right, a @ig business is free t@nduct business with
whomever it chooses to tlegclusion of others.Insulate 797 F.3d at 543—44ge also
Brunswick Corp. v. Reblo Bowl-O-Mat, In¢429 U.S. 477, 488 (1977) (“The antitrust

MM

laws were enacted for ‘the protectiohcompetition not competitors™) (quotirgrown

Shoe Co. v. United Stat€s70 U.S. 294, 320 (1962)). “[né crucial question is whether
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the challenged anticompetiévconduct stems from indepent decision or from an
agreement, tacit or expressTivombly 550 U.S. at 553 (citation omitted).

Pharmacy First assertsathit has alleged exclusiagreements between Express
Scripts and the four PSAOs that required [EsprScripts to terminate its contract with
Pharmacy First and deal only with the f®@8AOs. In support of this assertion,
Pharmacy First points to the following allégas in the complainthat Pharmacy First
was terminated as an auttmmdl PSAO; that Express Scripts informed pharmacies that it
was contracting only with ghfour PSAOSs; and that ExeScripts further instructed
pharmacies that if the they wished to access Express Scripts network utilizing a PSAO,
they had to affiliate witlone of the chosen four.

But these allegations reference noghmore than the end result of an RFP
process. They do not plabki suggest any collusion betn Express Scripts and the
four PSAOs to exclude Pharmacy Firstlaother PSAOs. It cannot be reasonably
inferred from these facts that Express Sergareed with theolur PSAOs to deal
exclusively with them and tortminate Pharmacy First's accessts network. Instead,
as discussed above, the complaint descrihgslateral determination by Express Scripts
to contract with the four PSAOs after angoetitive bid process. Such an independent
business decision does not constituéawful concerted actionSee, e.g., Cable Line,
Inc. v. Comcast Cable Commc’ns of Pa., |tNo. 3:16-CV-1000, 207 WL 4685359, at
*6 (M.D. Pa. Oct. 18, 2017) (dismissingaixsive dealing claim based on a cable
company'’s consolidation of its contractedtallers through a competitive bid process

where the complaint’s “allegatis, on their face, indicate[d] that [the cable company]
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made the decision to terminate [the losingtatiers] by itself, without influence from or
collaboration with [the winning ones]")Accordingly, the Court will grant Express
Scripts’ motion to dismiss Count|.

Tying Claim (Count 1)

“A tying arrangement is an agreementsbgarty to sell one pduct but only on
the condition that the buyer also purchases ardiitgor tied) product, or at least agrees
that he will not purchase thptoduct from any other supplierPark Irmat Drug Corp,
911 F.3d at 518. “For a plaile tying claim in this situan, [a plaintiff must allege]
that Express Scripts conditiahearticipation in its PBM rtevork on either the purchase
of a tied product or service, or on refriag from the purchase of a tied product or
service.” Id.

Pharmacy First does not plead a typical gyohaim; nor has it plausibly pled facts
bringing its atypical claim within the confine$the Sherman Act. First, “[t]ypically, an
express refusal to sell the tgiproduct without the tied product is the basis for an illegal
tying arrangement.’Amerinet, Inc. v. Xerox Cor®72 F.2d 1483, 150@th Cir. 1992).

“In cases where there is no explicit agreetwemch conditions th@urchase of the tying

2 As Pharmacy First notes in garreply, the Ninth Circuit i€oal. For ICANN

Transparency, In¢ 611 F.3d at 503, permitted oneckersive dealing claim to go forward
where the exclusive agreemdgrtked any competitive biddingnd the plaintiff further
alleged that the exclusive agment was the result of a comapy in which the provider
being granted exclusivity agreed to sharentnopoly profits with the defendant and to
cease predatory behavior whicad put the defendant im&ncial jeopardy. But the
court dismissed another exclusive dealirjralwhere the exclusevagreement was the
result of a competitive bidding process, anel phaintiff had not adequately alleged any
conspiratorial conduct. Pharmacy Firgtamplaint contains no facts similar to the
surviving claim inlcannbut instead mirrors the alletians of the dismissed claim.
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product upon the purchase of the tied prodawtilegal arrangement may still be shown
if the defendant’s policy makes the purchasahthe tying and tied products together the
only viable economic option.1d.

Pharmacy First has not pled the exist of an explicit agement conditioning
the purported tying product (access to Exp&agots’ network) on the purchase of the
purported tied product (PSAO servicesnfrone of the four authorized PSAGs)ndeed,
Pharmacy First admits that pharmacies were toecontract directly with Express Scripts
for access to Express Scripts’ network, rathan using any PSAO service. Pharmacy
First further alleges that, at one point, rblyg20% of independemqtharmacies contracted
with PBMs such as Express Scripts dihg suggesting that doing so was not
economically prohibitivd. And upon careful review of the complaint, the Court
concludes that Pharmacy First has not suffitygoled that, after announcing its intent to
use the four authorized PSAOSs, Express Scripts imposed such significant new burdens as
to render direct contracts with Expressifts no longer economically viable going
forward.

In particular, Pharmacy First pleadatlftxpress Scripts imposed “punitively low”

reimbursement rates, “network restriction$ees,” and other administrative burdens on

3 The Court assumes, without decidin@tt{iL) access to Express Scripts’ network

and (2) PSAO services from one of the fauthorized PSAOs constitute distinct
products or services for the purpose ofiagyclaim. Express Scripts does not contest
this point in its motion.

4 The complaint does not allege what pertage of all pharmacies, as opposed to
just independent pharmacies, contract diyestth PBMs and with Express Scripts in
particular.
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pharmacies attempting to contract directly vitkpress Scripts. lhough thecomplaint
does not make clear when these burdens wgresed, Pharmacy First suggests in its
opposition brief that the burdens were imgas part of Express Scripts’ decision
effective June 29, 2018, to use the fouhatized PSAOs. As such, Pharmacy First
contends that “[w]hile dectly accessing [Express Scripts’] network may have been a
viable option for a small subset of indedent pharmacies before the tie, [Express
Scripts’] recent imposition of [these] onerdugdens on pharmacies wishing to continue
direct access in or around June 2018 ma&eghth unviable gag forward.” ECF No.

23 at 20.

But Pharmacy First does not allege sadémonstrating how éise alleged burdens
render direct contracts unviable. For epdanPharmacy First does not allege the
amounts of the reimbursement rates ardf¢ies; how these alleged rates, fees,
restrictions, and other administrative burdeasipare to the terms Express Scripts offers
pharmacies using a PSAO and to the teexysress Scripts previously imposed on
pharmacies contracting with it directlypdlor how many pharmacies have actually
chosen to use a PSAO rather tltantracting with Express Spts directly in light of the
new burdensSee, e.g., Eastman v. Quest Diagnostics Ma. 15-cv-415, 2016 WL
1640465, at *12 (N.D. CaRpr. 26, 2016) (dismissing tying claim where plaintiffs
alleged “that medical providers’ ‘onlyafble economic optiorfwals to purchase
capitated testing at the discounted rates afftwehose medical providers who also refer
their fee-for-service testing to Quest” beaatisey did not allege facts to make this

conclusion plausible, such as the differem pricing or the approximate number of
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providers who actually entered into disoted capitated agreements based on their
referral of fee-for-service businesgjff'd, 724 F. App’x 556 (9th Cir. 2018).

Second, typically, “a tying arrangementiefined as the sale or lease of one item
(the tying product) on the condition thaethuyer or lessee purchase a second item (the
tied product) from theame sourcé Rosebrough Monume@o. v. Mem’l Park
Cemetery Ass 666 F.2d 1130, 1140 (8th Cir. 198&nphasis added). Where, as here,
“a third party is involved in selling the tiedqatuct to the plaintiff, most courts have
required that the tying product seller have adiezonomic interest ithe sale of the tied
product before an illegal tying arrangement will be founéidraham v. Intermountain
Health Care Inc 461 F.3d 1249, 1265-66 (10th GA006) (also citing cases from the
Fourth, Sixth, and Ninth Circuitshut see Gonzalez v. St. Margaret’s House Hous. Dev.
Fund Corp, 880 F.2d 1514, 1517 (2d Cir. 1989).

Although neither the Supreme Court tioe Eighth Circuit has addressed the
issue> the Court finds persuasive the rationaf¢hose circuits that have adopted the
“economic interest” requiremenihese circuits have reasoned that “if the tying product
seller does not have an economic interest irs#the of the tied product, the seller is not

attempting to invade the allegyéied product or service markieta manner proscribed by

> In Jefferson Par. Hosp. Dist. No. 2 v. Hydé6 U.S. 2 (1984), the case relied

upon by Pharmacy First, the hospital aefent sold both the ityg product, hospital
services, and the tied produahesthesiology serviceSee466 U.S. at 6 n.4 (noting that
“[t]he fees for anesthesiological serviaee billed separately to the patients by the
hospital,” and thereafter “divedl equally between [the aniessiologist being granted
exclusivity] and the hospital”gbrogated on dter grounds byilinois Tool Works Inc. v.
Indep. Ink, Inc 547 U.S. 28 (2006)). Therefore, as Express Scripts notes, the Supreme
Court had no reason to address the requinesra a tying claim involving a third-party
seller of the tied product.
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section 1 of the Sherman Act.Abraham 461 F.3d at 1266&ee also Rosebrough
Monument Cq 666 F.2d at 1140 (explainingatitying arrangements may harm
competition because “[t]ying sellers, whoyrt#old a legitimate mwopoly of the tying
product, are often working towards an iil@gate monopoly of ta tied product”).
Pharmacy First does not plausibly pleaak thxpress Scripts has a direct economic
interest in the purported tdegproduct, PSAO services froome of the four authorized
PSAOs. The complaint’s references to i@thadministrative costs and a centralized
reimbursement structure, while perhapsstituting legitimate business reasons for
Express Scripts’ decision to consolidateR&AO service providers, does not constitute a
direct economic interesSee CTUnify, Inc. v. Nortel Networks, Int15 F. App’x 831,
835 (6th Cir. 2004) (requiring a tying seller taige “not merely an indirect benefit,” but
“a direct financial benefit” from the sale ofetied product, such as receipt of a “portion
of the profits” or “some sort of paymeintexchange for bestowing . . . exclusive
right[s]”). Absent such direct economiterest, Express Scripts would have little
interest in reducing competition in the PSAQ@veses market because, as Express Scripts
notes, doing so would only increase thmaming PSAOS’ bargaining power against
Express ScriptsSee, e.g., Stap Shop Supermarket Co. v.U& Cross & Blue Shield of
R.l, 373 F.3d 57, 66 (1st Cir. 200@[C]ourts tend to be skeptt of [exclusive dealing]

claims because it is not in theng-term interest afhe company that grants the ‘exclusive

18



deal’ to drive out of busineg®mpetitors of the grantee.”}-or these reasons, the Court
will grant Express Scriptshotion to dismiss Count fl.

Countsll!l, IV, and V

Because Counts | and Il will be dismids¢he Court declines to exercise
supplemental jurisdiction ov&harmacy First's state lawais in Counts Il and IV.
In re Canadian Imp. Antitrust Litig470 F.3d 785, 792 (8th ICR006) (“When a district
court dismisses federal claims over whichas original jurisdiction, the balance of
interests usually will point toward declining exercise jurisdiction over the remaining
state law claims.”). Those claims will desmissed without prejudice. The Court will
dismiss Count V with prejudice, as injundirelief is a remedy and not an independent
cause of actionHenke v. Arco Midcon, L.L.C750 F. Supp. 21052, 1059-60 (E.D.
Mo. 2010)

CONCLUSION

For the reasons set forth above,
ITISHEREBY ORDERED that Defendant Express Scripts, Inc.’s motion to

dismiss iISGRANTED asfollows: Counts I, Il, and V arBISM|SSED with preudice;

® In a footnote in its opposition brief, Phamydrirst suggests thab the extent the

Court finds merit in any of Express Sus’ arguments, Pharmacy First should be
permitted leave to file an anded complaint containing ditional allegations. But the
one “fact” noted, namely, that Express Scrgadsised Pharmacy First that it had reached
agreements with the four selected PSAOs (ENOF23 at 2 n.2), does nothing to change
the analysis. And though permitted to @lesurreply, Pharmacy First suggested no
additional facts that it couldlage in an amended complairttee Cornelia I. Crowell

GST Tr. v. Possis Med., In&19 F.3d 778, 783 (8th CR008) (“Generally, parties

should not be allowed to amend theimgmaint without showing how the complaint
could be amended to save therithess claim.”) (citation omitted).
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Counts Il and IV ar®I SMISSED without prejudice. ECF. No. 15.
All claims against all parties having besssolved, the Court will enter a separate

Order of Dismissal.

AUDREY G.FLEISSIG %\
UNITED STATESDISTRICTJUDGE

Dated thistth day of February, 2019.
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