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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ROSALIND A. CLAYTON, )
)
Plaintiff, )
)
VS. ) Case N04:18-cv-01039JAR

)
LOUIS DEJOY,! )

Postmaster General )
United States Post&8ervice et al, )
)
Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court on Motions for Summary Judgment filed by Defendant
Louis Dejoy (“USPS”) (Doc. 75) anBefendantAmerican Postal Workers UniafiAPWU”).
(Doc. 120Q. USPS has filed a memorandum in support of its motion (Doc. 76) and statement of
uncontroverted material facts ("USPS SUMF”). (Doc. 77). Plaintiff Rosalindl@yt@n initially
filed a brief response (Doc. 81), and USPS replied. (Doc. 85). Plaintiff subsequedtly rfilere
thorough response to the motion (Doc. 94) and to the USPS SUMF. (Doc. 96). USPS has replied
to this subsequent response. (Doc. FOAPWU hasalsofiled a memorandum in support it$

motion (Doc. 123) andgtatement of uncontroverted material fg¢&PWU SUMF”). (Doc. 12).

1 The Court takes notice that Louis DeJw@s replaced Megan J. Brennan as Postmaster General of the United States
Postal Service effective June 15, 2020.

2USPS argues that Plaintiff's subsequent responses (Docs. 94, 96) werkdiléteaapplicable deadline and should
be disregarded. (Dod.04 at 12). Considering that Plaintiff is proceeding pro se amdts discretion, this Court
accepts the subsequent responses as the operative responses to USPS’ Motiomdoy Sudgment anithe USPS
SUMF. Plaintiff has expressly indicated that “tii®urt should proceed to consideration of the Motion for Summary
Judgment already filed in this matter . . . [p]rovid[ed] this [Clourt use ldiatRf's correct Response to the [Motion
for] Summary Judgment (Doc[s]. 94, 96).” (Doc. 138 at 1). BecauseQburt is accepting Plaintiff's delayed
responses and proceeding to consider USRfBion for Summary Judgment, USPS’ Motion for this Case to Proceed
Without Discovery (Doc. 137) will be denied as moot.
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Plaintiff Rosalind A. Clayton has filed a response (Doc. 188)h motions are fully briefed and

ready for disposition. For the reasons discussed below, both motions will be granted.

BACKGROUND AND PROCEDURAL HISTORY

Plaintiff, an AfricarAmerican woman born in 1962, worked as a Mail Processing Clerk in
USPS’ Processing and Distribution Center in St. Louis, Missouri. (Doc. 77 a2)f[Plaintiff's
bargaining unitsrepresented by APWU. (Doc. 121 at JA¥)all relevant times, USPS and APWU
have been parties to a collective bargaining agreement (“CBA at( 2). Plaintiff was initially
a member of APWU but terminated her membership in late 2@ &t (f 6)*

Broadly speakig, Plaintiff claims that she was discriminated against by USPS on the basis
of her race, age, gender, and disability status and that APWU breached its duty of fair
representation to hellaintiff's Fourth Amended Complaint alleges violations of Title dfithe
Civil Rights Act of 1964, 42 U.S.C. 88 200G, seq.(“Title VII”), the Age Discrimination in

Employment Act of 1967, 29 U.S.C. 88 62t,seq(“ADEA”), the Rehabilitation Act of 1973,

3 This Court accepts as true all statements of material fact in both the USPS SdbMFT) and APWU SUMF.
(Doc. 121). Local Rule 4.01(E) provides that “[a]ll matters set forth in themg@arty’s Statement of Uncontroverted
Material Facts shall be deethadmitted for purposes of summary judgment unless specifically controverted by t
opposing party.” Plaintiff's response to the USPS SUMF accuses USPS’ estédenfi being “deceptive, distorted,
misleading and [ ] not factual” as well as “heavy coded.8dD96 at 1). Plaintiff's response unhelpfully states
“Denied” next to each of USPS’ 152 factual statements, including t¥taseg basic personal information about
Plaintiff, while failing to provide any explanation for the denials. This clearly doaseet the requirements of Local
Rule 4.1(E), and Plaintiff is therefore deemed to have admitted all factgtbeinfthe USPS SUMFSee Wagner v.
Brown No. 4:15CV-01277 JAR, 2017 WL 3433630, at *1 n.2 (E.D. Mo. Aug. 10, 2017). Plaintiff has alsdtfail
provide any response whatsoever to the APWU SUMF. Therefore, in accordamteeeit Rule 4.01(E), all factual
statements in the APWU SUMF are also deemed admitted.

The Court notes that Plaintiff’s failure to properly respond does not mean syfuoigment should be automatically
granted. The undisputed facts as alleged by USPS and APWU still mustsadtadiiithey are entitled to judgment as
a matter of lawld.

4 Plaintiff claims she remained a member until December 20, 2017 (Doc. 41 dif tBe local APWUPresident
states that Plaintiff discontinued her membership effective October 16, ZRi7.1211 at T 8). The specific date
Plaintiff's union membership was terminated is not material to the clamfgre this Courtbecause APWU
acknowkdges it retained a duty of fair representation after termination.
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29 U.S.C. 88 70t seq(“Rehabilitation Act”), Title | of the Americans with Disabilities Act of
1990, 42 U.S.C. 88§ 1210&t seq(“ADA"), ° the Labor Management Relations Act of 1947, 29
U.S.C. § 185(a) (“LMRA"® and the Federal Employee Compensation Act, 5 U.S.C. § 81
(“FECA”). (Doc. 41 at 1 1).

On December, 2016, Plaintiff contacted an Equal Employment Opportunity (“EEO”)
counselor concerning the allegations underlying the present complaint. (Doc. 77 at  3ff. Plaint
filed a formal EEO complaint on March 8, 2017, and on August 7, 2018 the USPS issoed a F
Agency Decision (“FAD”) closing Plaintiff's complaint with no finding of digemation. (Doc.

8-1 at 36)/ Plaintiff declined to provide an affidavit in support of her EEO complaint, despite a

5 The Court notes that federal employees claiming disability discriminat@pratected by the Rehabilitation Act,
not the ADA. The Court will address Plaintiff's claims relating to héeged disability under the applicable
Rehabilitation Act standards. There is generally not a meaningful differeteedn the material terms of the statutes,
beyond that the Rehabilitation Act applies to federal employgsss Lewis v. Johann$80 F.App’x. 599, 601 (8th
Cir. 2006).

8 Plaintiff's Fourth Amended Complaint briefly states that Plaintiff is pursuimgogid claim under § 301 of the Labor
Management Relations Act (“LMRA”"), 29 U.S.C. § 185. (Doc. 41 at 1). At the otit®eCourt notes #i this claim
is not properly plead because USPS is not an “employer” as defined under B. 29 U.S.C. 88 152(a)(2);
471.4(a)(1).

Construing the complaint liberally, however, the Court takes notice that 39.18.$208(b) is identical to 29 U.S.C.
§ 185 in all relevant respects but applies to USPS empldgeesAbernathy v. U.S. Postal Sei40 F.2d 612, 614
(8th Cir. 1984). A hybrid claim may therefore proceed under 39 U.S.C. 1208(b).

A hybrid claim “combines a straightforward § 301 breaéltontract suit against an employer with a suit against the
union for breach of the union’s duty of fair representatituingstone v. Schnuck Market, In650 F.2d 579, 581
(8th Cir. 1991). To reover against an employer or union for breach of a collectively bargained agteemler a
hybrid claim, “employees must first prove that their union breached its dutyr oefaesentation.Barlow v. Am
Nat’'| Can Co, 173 F.3d 640, 642 (8th Cir. 1999T]he two claims are inextricably interdependent,” and to “prevail
against either the company or the Union, . . . [emplfaiatiffs] must not only show that their discharge was contrary
to the contract but must also carry the burden of demonstrating a breach of duty by the Dii@ostello v. Int'l
Broth. of Teamstergl62 U.S. 151, 16865 (1983) (quotindgJnited Parcel Servsinc. v. Mitchell 451 U.S. 56, 6&7
(1981) (Stewart, J., concurring)). The takeaway from this extensive backgeotiradPlaintiff must demonstrate a
breach of the duty of fair representation in order to make any hybrid claimsagt$sPS or APWU. Because this
Court finds that a reasonable factfinder could not conclude that Plaintiff has mhdedrmonstration, Plaintifiiso
cannot make out a hybrid claim against either USPS or APWU.

7 Plaintiff originally requested a hearing before an Equal Employment Opportunity Csiomisiministrative Law
Judge. Plaintiff then withdrew her request for a hearing, and the casemeasiszl to USPS to make a Final Agency
Decision. (Doc. 8l at 2).
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specific request by the EEO Investigatad. Gt 14). After the FAD, Plaintiff properly elected to

pursue her claims in this Court rather than appeal to the Equal Employment Opportunity

Commission.

Plaintiff's Fourth Amended Complaint includes various allegategeinst USPSvhich

were not addressed in the FAD. USPS previously moved to dismiss a substantial portion of the

complaint, arguing that Plaintiff had not exktad those allegations which were not addressed in

Plaintiffs EEO complaint and the FAD. (Doc. 53). On August 5, 2020, this Court granted the

motion and held that Plaintiff may only proceed against USPS on those “[a]llegafions

discrimination by USPS that were raised in Plaintiff's March 8, 2017 complédag. 97 at 9¥.

Accordingly, the only claims at issue in this motion for summary judgment by USPS are those

addressed by the FAD. The FAD describes 18 claims forming the basis forffAalEEHO

complaint, which can be roughly categorized as follows:

Compensation Claims:Claims #1, #14, #17, and #18 all allege that USPS,
in various forms, failed to properly compensate Plaintiff.

Verbal Harassment Claims Claims #2 and #3 allege that Plaintiff was
yelled at and called a snitch by her supervisor.

General Harassment Claims Claims #4 through #9, #13, #15, and #16
allege that Plaintiff was subjected to harassment in the workplace and that
she was excessively scrutinized by her supervisor. Many of thaises

(#4, #7, #9, #15, #16) concern Plaintiff's schedule and station.

Medical Claims: Claims #10 through #12 allege that Plaintiff was denied
reasonable accommodation for her medical restrictions and that her medical
documentation was improperly rejedt

8 The Court notes that there has been some confusion regarding the remaining clairh$)&§8ndhe Court has
now repeatedly clarified, however, that Plaintiff may only proceed agair®6 W8 those claims raised in her March
8, 2017 EEO complaint and addressed in the F&BelDocs. 119, 127, 134). The FAD is entered as both Document
8-1 and Document 41 in the docket.

4
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As to APWU Plaintiff claims that APWU “repeatedly failed to process any [ ] wage dispute

grievances” andynored variousther grievances relating $tation reassignment, working without

a partner, being moved among machines, being required to work hard, and unjust disopdine. (
41 at § 1; Doc. 123 at 4APWU previously moved to dismiss substantial portions of Plaintiff’s
claims as timéarred. Doc. 50). Pursuant to the smenth statute of limitations for claims that a
union failed to represent a member, this Court dismissed all claims arising darerecember

25, 2017. (Doc. 97 at )Accordingly, the only remaining claims to be addrdsisethis motion

for summary judgment are those alleging that APWU breahitheluty of fair representation after
December 25, 201 Plaintiff's remaining claims against APWU can be categorized as follows:

(1) PostMembership Representation APWU failed to repesent Plaintiff after she
terminated her APWU membership. (Doc. 41 at § 70).

(2) Workers’ Compensation Retaliationn APWU retaliated against Plaintiff for filing
a workers’ compensation claimd(at 1 6977).

(3) Grievance Claims APWU failed tomeaningfully pursue meritorious grievances
regarding:

a. Reassignmer({d. at §Y 7671, 73-77, 81, 93, 98-100)

b. Continuation of Payld. at 55, 90, 94-95)

c. Working Without Partnerld. at 1179, 86, 88, 91)

d. Moved Among Machinedd. at 1191, 102, 110)

e. Excessive Supervisiond. at 1 80, 82-83, 97)

f. Unjust Discipline(ld. at 1 62)

9 Plaintiff's response to APWU’s motion for summary judgment arghasthis Court “failed to specify what specific
claims [Plaintiff] can proceed ordgainst APWUANd that tis Court’s previoudMemorandum and Order was “vague
and evasive.” (Doc. 133 at 2). Plaintiff made similar arguments in a Motion to &ltédmend Judgment and
Reinstatement of Cause under Fed. R. Civ. P. 59(e) (Doc. 113), and such motioniads(Bec. 119). This Court
has been clear that those claims against APWU which arose on or before DeceniEr ake Emebarred. Plaintiff
has not requested clarification of this holding, as her motions for clarificatiendmdy addressed the claims against
USPS.
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I. LEGAL STANDARD

Under Fed. R. Civ. P. 56, a movant is entitled to summary judgment if they can “show that
there is no genuine dispute as to any material fact” and they are “etttilgddgment as a matter
of law.” Fed. R. Civ. P. 56(a). In determining whether summary judgment is appropriate, the
evidence must be viewed in the light most favorable to the nonmoving@altgrn v. E.F. Hutton
& Co., Inc, 853 F.2d 616, 619 (8th Cir. 1988). The burden of proof is on the moving party and a
court should not grant a summary judgment motion unless it is convinced that there is no evidence
to sustain a recovery under any circumstanCég.of Mt. Pleasant, lowa v. Associated Elec. Co-
op., Inc, 838 F.2d 268, 273 (8th Cir. 1988). The nonmovant, however, “must do more than simply
show that there is some metaphysical doubt as to the material facts,” and musirearet Wwith
‘specific facts showing that thereagyenuine issue for trial. Torgerson v. City of Rochesjé43
F.3d 1031, 1042 (8th Cir. 2011) (quotiNtatsushita Elec. Indus. Co. v. Zenith Radio Cerpb
U.S. 574, 58787 (1986))see also Celotex Corp. v. Catret?7 U.S. 317, 3223 (1986). Becase
Plaintiff is proceeding pro se, however, this Court liberally construes her complainthemd ot

submissionsSee Estelle v. Gamhlé29 U.S. 97, 106 (1976).

[I. ANALYSIS —USPS MOTION FOR SUMMARY JUDGMENT

A. FEDERAL EMPLOYEE COMPENSATION ACT‘FECA")

Plaintiff claims that USPS failed to pay 21 days of Continuation of Pay (“CORjgsva
owed as a result of Plaintiff suffering a traumatic brain injury (“TBI”) atkvam May 27, 2016.

(Doc. 41 at 1140). This is Plaintiff's “chief complaint.” (Doc. 94 &). USPS argues that this
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Court lacks jurisdiction over the claim because FECA decisions are not subjetitial feview.
(Doc. 85 at 23).1°

FECA provides that the Secretary of Labor’s decision allowing or denying payment is “(1)
final and conclusive for all purposes and with respect to all questions of lafacinand (2) not
subject to review by another official of the United States or by a court by mandamus orsatlierw
5U.S.C. § 8128(b). “The plain meaning of section 8128 shows Congresaienalto bar judicial
review altogether.”Brumley v. U.S. Dépof Labor, 28 F.3d 746, 747 (8th Cir. 1994) (quoting
Lindahl v. Office of Pers. Mgm#70 U.S. 768, 7780 (1985)). Review is available, however, if
Plaintiff can demonstrate a violationtbie Constitution or a clear statutory mandateContrary
to USPS’ description, Plaintiff's claim is not that the Department of Labor madecarect
decision as to her benefits, but that Plaintiff simply did not receive ben@ditgsas deemed owed.

FECA was created as a matter of “legislative compromise: ‘for employeesgtiheor
receive benefits regardless of fault; for the Government, immunity from dddlland v. U.S.
Dept of Veteran AffairsNo. 142441 (MJD/BRT), 2015 WL 3450181, at *3 (D. Minn. 2015)
(quoting Pourier v. United Statesl38 F.3d 1267, 1267 (8th Cir. 1998)). The statute has been
referred to as a “model preclustoftreview statute.Brumley 28 F.3d at 747 (citingindahl, 470
U.S. at 77980). A reasonable argument can bede that USPS violated a clear statutory mandate
if it found Plaintiff was owed COP but simply failed to make proper payment. Given €sngr
intent to bar all forms of judicial review in cases arising under this statotvever, this Court

finds that it lacks jurisdiction over Plaintiff's claim.

10 portions of this claim precede Plaintiff's EEO complaint and have accordingly misstd pursuant to this
Court’s prior order. HowevelJSPS has separately replied to this claim by arguing that this Court lacH&fioms
This Court will address the jurisdictional question under FECA but notes that mucts alainh has not been
administratively exhausted.
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Alternatively, the Court finds that Plaintiff has not provided sufficient evidenestablish
a genuine issue of material fact. Plaintiff repeatedly alleges that USPSttlas ‘21 days of
COP.” (Doc. 94 at 2). Plaintiff provided copies of her pay stubs, but fails to spdgifiatitate
where COP payment was improperly denied. Instead, Plaintiff restates ¢hgoaghat she was
owed COP “[f[rom May 28, 2016 through August 24, 2016,” which is far longarttiEamaximum
allotment of 45 days. On January 14, 2019, a Health & Resource Management Specialist from
USPS stated that Plaintiff had “been paid the COP due to you . . . except for the initialibdy P
12, in which adjustments of COP were given to you in Pay Period 14 of 2016,” and attached copies
of Plaintiff's pay stubs accordingly. (Doc.#lat 13). Plaintiff's bare allegations that USPS failed
to pay 21 days of COP do not constitute “specific facts showing that there is a genuirfierissue

trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Ca@b U.S. 574, 587-87 (1986).

B. DISPARATE TREATMENT

Plaintiff claims that USPS engaged in disparate treatment discrimination in violation of
Title VII, the ADEA, and the Rehabilitation Act. In order to makerama facie claim of
discrimination under each of these statutes, Plaintiff must demonstratedisaffered an adverse
employment actiorPhilip v. Ford Motor Ca.413 F.3d 766, 768 (8th Cir. 2005) (Title VIDewis
v. St. Cloud State Univ467 F.3d 1133, 1136 (8th Cir. 2006) (ADEA)ick v. Dickinson State
Univ., 826 F.3d 1054, 1060 (8th Cir. 2016) (Rehabilitation Act). This Court agrees with USPS that
none of Plaintiff's 18 claims rise to the level of an adverse employment action.

“An adverse employment action is a tangible change in working conditions that produces
a material employment disadvantag@&/édow v. City of Kansas City, Missqu#42 F.3d 661, 671
(8th Cir. 2006) (quotingsallis v. Univ. of Minn.408 F.3d 470, 476 (8th Cir. 2005)). “Mere

inconvenience without any decrease in title, salary, or benefits is insufficidmiioas adverse
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employment action.Brasch v. Peters479 F. Supp. 2d 1045, 1065 (E.D. Mo. 2007) (quoting
Harlston v. McDonnell Douglas Corp37 F.3d 379, 382 (8th Cir. 1994)). “[N]ot everything that
makes an employee unhappy is an actionable adverse a8allefs v. Deere & Cp791 F.3d
938, 942 (8th Cir. 2015) (quotirigenney v. Dakota, Minn. & E. R.R. €827 F.3d 707, 717 (8th
Cir. 2003)).

Compensation Claims

Plaintiffs Compensation Claims allege that USPS failed to properly compe gt
albeit for relatively small amounts of money. A reduction of pay may constitute advers
employment action “regardless of the dollar amount of the reductiGeiléher v. WaltMart
Stores, In¢.817 F.3d 624, 633 (8th Cir. 2016). Federal courts have generally found, however, that
when pay is erroneously withheld and then restored, the “allegation is the st@rtnohimis
personnel matter that courts have dismissed as not constituting adverse emplotiorent See
Blake v. PotterNo. 03 Civ. 7733(LAP), 2007 WL 2815637 (S.D.N.Y. Sept. 25, 2007) (holding
no reasonable factfinder could conclude postal worker not being timely paid 1.5 hounowédpp
leave constituteddverse employment action).

Each of Plaintiffs Compensation Claims alledge minimiserrors which were ultimately
corrected and therefore cannot constitute adverse employment action. In Clainm#iff, &lages
that she did not receive higher level pay for working in the Express Mail unit in late 20h@ffPlai
informed Supervisor Bobo of this issue and received an additional $752.97 on the firsepafy dat
2017. (Doc. 77 at 11 5&7). Plaintiff argues that she is owed more than this amount but psovide
no supporting evidence for this claim, and Supervisor Bobo testified that she calculategpéne pr
amount owed.Id. at  60). As to Claim #14, Plaintiff argues she was improperly denied two hours

of overtime pay, but the pay adjustment was ultimatedggssed.ld. at T 126). Both Claims #17
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and #18 also concern errors in payroll by USPS and denials of discretionary pay advances to
correct the errors. The record reflects that errors were made by new andiereqeesupervisors,
but Plaintiff subsequely received the correct compensation after a pay adjustrigerat {9 142
152).
For each of the Compensation Claims, Plaintiff eventually received the appropriate
compensation. Where Plaintiff continues to allege that she has not receivedniipknation
(Claim #1), Plaintiff has not provided evidence sufficient to establish a genuireeatmaterial
fact. A reasonable factfinder could not conclude that the Compensation Claintisutsras

adverse employment action under applicable law.

Verbal Harassment Claims

In Claims #2 and #3, Plaintiff alleges that she was yelled at by Supervisor Bobo of front
her coworkers and called a snitch for complaining about another employee eating on the
workroom floor. Verbal reprimands generally do not ris¢htolevel of an adverse employment
action unless they result in a tangible change in working conditforgerson v. Dillard’s Ing.

109 F. Supp. 2d 1116, 1127 (E.D. Mo. 2000) (“For these reasons, the Court rejects Plaintiff's
assertion that a verbal reprimand is an adverse employment actsae "3jso Powell v. Yellow
Book USA, In¢.445 F.3d 1074, 1079 (8th Cir. 2006) (“We have held that formal criticisms or
reprimands that do not lead to a change in compensation, responsibilities, or othés demeft
constitute an adverse employment action.”). Claims #2 and #3, involving discrete reprinthnds wi
no associated effect on Plaintiff's tangible working conditions, do not rise to the lewehdferse

employment action.

10
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General Harassment Claims

Claims #5, #7, and #15 generally allege that Supervisor Bobo temporarily assigned
Plaintiff to undesirable machines away fromworkers. Plaintiff cites no precedent suggesting
that a temporary reassignment among machines, all of which fall within Plaijaiffduties, can
constitute an adverse employment action. Even in the case of transfer to an erferelytdiffice,
the Eighth Circuit has held that such transfer is only an adverse employment acticesiilis“in
a significant change in working conditions or a diminution in the transferred emploigkeg’s t
salary, or benefits.Fisher v. Pharmacia & Upjohn225 F.3d 915, 919 (8th Cir. 2000). Changes
in duties or working conditions that cause no materially significant disadvantage dcabbgest
adverse employment actioHarlston v. McDonnell Douglas Corp37 F.3d 379, 382 (8th Cir.
1994). Plaintiff does not allege that these reassignments meaningfully alteredotkéng
conditions. A reasonable factfinder could not conclude that Plaintiff's tenypaassignments
constituted adverse employment actions.

In Claims #9 and #16, Plaintiff alleges that her schedule was changed to a lessedesirabl
shift. Transferring an employee to a less desirable shift without any accomparmyirgpasit
changen working conditions is not an adverse employment acBee.Warr v. Hagell4 F. Supp.
3d 1244, 1252 (E.D. Mo. 2014) (citirfghockency v. Ramsey Coym@3 F.3d 941 (8th Cir.
2007)). Plaintiff's shift required temporary adjustment while Plaintiff wasroitdd duty due to
her injuries. (Doc. 77 at 11 1287). Plaintiff's primary issue with the shift change was that it
resulted in her not being able to select her partner or machine for the givericltait.f(129).

This does not constitute a significant change in working conditions and therefore does twot ris

the level of an adverse employment acti®ae Kelso v. Pilot Travel Ctrg\o. 160814-CV-W-

11
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ODS, 2011 WL 6130919, at *4 (W.D. Mo. Dec. 8, 2011) (changes in shift assignments are not
adverseemployment actions).

In Claims #4, #5, #8, and #13, Plaintiff alleges various forms of harassment, fypicall
Supervisor Bobo. In Claim #8, for example, Plaintiff states she was not allowedetovater on
the workroom floor while cavorkers had food and water on the floor without issue. In Claim #13,
Plaintiff alleges that she was not timely provided with the form to obtain a eepésnt time card.
While the Court certainly empathizes with Plaintiff and understands the froistoditworking in
such arenvironment, these claims simply do not rise to the level of adverse employment actions
as required to establish a claim for disparate treatrSemt.Scusa v. Nestle U.S.A. @81 F.3d

958, 969 (8th Cir. 1999).

Medical Claims

In Claims #1012, Plaintiff alleges that she was required to work beyond the scope of her
medical restrictions and that her medical documentation was rejected without fistifica
Supervisor Bobo testified that Plaintiff refused to provide updated medical dotiioe in early
2017, and that the statement on which Plaintiff was relying was illegible. (Doc. 77 at-1§006

The Court recognizes that failure to accommodate a medical disability may constitute a
adverse employment action. The Eighth Girtas explicitly held that a failure to accommodate
is an adverse employment action in and of itdédrshon v. St. Louis Uniw42 F.3d 1069, 1077
n.5 (8th Cir. 2006). Plaintiff, however, has not established a genuine issue of materigltfact a
wheter she was denied reasonable accommodations. Instead, it has been establRlzaatifhat
“was assigned tasks with temporary limitations, and only returnetirhél to the machine after
her medical restrictions expired and Plaintiff failed to proddeurrent physician’s statement.”

(Doc. 77 at 1 36). This finding is consistent with the FAD, which states that manageiident “

12
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allow [Plaintiff] to work 2 hours off the machines when her medical docunemgatovided for
such a restriction, and only matthe [Plaintiff] go back to the machine full time after her medical
restrictions had expired and [Plaintiff] had failed to provide updated medicattiesisi” (Doc.
8-1 at 24). Therefore, a reasonable factfinder could not conclude that Plaintiff was de
accommodations or suffered an adverse employment action.

USPS’ request that Plaintiff provide updated and legible medical documentation
supporting her disability also does not constitute an adverse employment action. “If the efaploye
need for an acecomodation is not obvious, the employer may also request additional
documentation or clarification to support the requéstell v. Dept of Energy No. 183101-CV-

S-BP, 2019 WL 10888146, at *5 (W.D. Mo. Apr. 17, 2019).

This Court finds, therefore, that Plaintiff has not experienced an adverse employment
action and accordingly cannot establish a prima facie case of disparate treatmestussed
below, even if Plaintiff had established adverse employment action, her dlnfigr other

reasons undehé unique elements of the respective statutes’ disparate treatment requirements

0] Disparate Treatment under Title VII

Plaintiff contends that USPS engaged in disparate treatment discrimination in miofatio
Title VIl of the Civil Rights Act, 42 U.S.C. 8000e16 (covering federal employees). An employee
is not required to provide direct evidence to prove racial discrimination undeMTlitl®esert
Palace, Inc. v. Costé39 U.S. 90, 92, 98-101 (2003). Instead, an employee can establish a prima
facie clam of discrimination by showing that (1) she is a member of a protected group; (2) she
was meeting the employer’s legitimate expectations; (3) she suffered an advelsgrenp
action; and (4) similarly situated employees who were not members of the guicgeatip were

treated differentlyPhilip v. Ford Motor Ca.413 F.3d 766, 768 (8th Cir. 2005) (citiGgmore v.

13
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AT&T, 319 F.3d 1042, 1046 (8th Cir. 2003%e also McDonnell Douglas Corp. v. Gredal
U.S. 792, 802 (1973} If Plaintiff can make suta prima facie case, the burden shifts to USPS to
establish a legitimate, netiscriminatory reason for the adverse employment act@bark v.
Runyon 218 F.3d 915, 918 (8th Cir. 2000).

USPS acknowledges that Plaintiff was a member of a protectedaridsseeting her
employer’s expectations but contends Plaintiff neither suffered an adveguk®yerant action nor
demonstrated that similarly situated employees who were not members mwitdutgqa group were
treated differently. As discussed above, this Court finds that Plaintiff did ret suf adverse
employment action and therefore failed to establish a prima facie case of dispatatertteinder
Title VILI.

In the alternative, the Court also finds that Plaintiff has failed to demonstragitiiarly
situated employees who were not members of the protected group were treated |giffssent
the Medical Claims, for example, Plaintiff's complaint only states that a fyerumale . . in his
twenties” was able to work the manual flats section without a medical stat€bec. 41 at | 29).
Plaintiff's also alleges without further detail that “[three] young malevodkers” were assigned
to a machine despite Plaintiff having more seniority. (Doc. 41 at 5).

The fourth prong of theMcDonnell-Douglastest is “rigorous and requires that other
employees be similarly situated in all relevant aspects before the plaintifitcaauce evidence
comparing herself to other employedsiéldsv. Shelter Mut. Ins. Cp520 F.3d 859, 864 (8th Cir.
2008) (citingCronquist v. City of Minneapoli37 F.3d 920, 928 (8th Cir. 2001)). Plaintiff has

the burden of providing the Court with “specific, tangible evidence that employees wlo we

1 Plaintiff did not specifically state that she was relying on circumstantial eséd@nprove discrimination. Since
Plaintiff did not provide direct evidence of discrimination and repeatedly insisteththaourt adopt the burden
shifting framework ofMcDonnell Douglas Corp(Doc. 94 at 2), this Court assumes that Plaintiff is relying on
circumstantial evidence to prove disparate treatment.

14
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similarly situated in all respects to [her] received different treatment from” the empiRiyiép. v.
Ford Motor Co, 413 F.3d 766, 768 (8th Cir. 2005). Plaintiff has provided the Court with virtually
no information regarding these allegedly similarly situated ensgleyPlaintiff's bare allegations
regarding the treatment of other employees simply do not include sufficient evfdetius Court
to reach a conclusion that such employees were similarly situated and treaseentyff
Therefore, Plaintiff cannot makout a prima facie case of discriminatidn.

Finally, even if Plaintiff were able to make out a prima facie case of disetimm this
would only shift the burden to USPS to “present evidence of a legitimate, nondiscriminasany re
for its adverse entpyment action.’Bearden v. Int’l Paper Cp529 F.3d 828, 831 (8th Cir. 2008).
If such evidence is presented, the burden shifts back to Plaintiff “to prove thatffieegul reason
is pretextual.ld. at 83132. Supervisor Bobo and other employees pexvidumerous legitimate,
nondiscriminatory reasons for their actions, and Plaintiff has not provided any evideniténe
a reasonable factfinder to conclude that these statements were pretextuanie eas to Claim
#1, Supervisor Bobo testifieddtshe had other employees who experienced the same issue and it
was corrected when brought to her attention. Plaintiff has not come forward witHic¢sfaats
showing that there is a genuine issue for trial’” on this maktagerson v. City of Rochest 643
F.3d 1031, 1042 (8th Cir. 2011) (quotiNtatsushita Elec. Indus. Co. v. Zenith Radio Cerpb
U.S. 574, 5887 (1986)). “[T]he record is devoid of evidence suggesting that race, gender, or age
had any role in [USPS’] decisiemaking.” Harris v. Eger, No. 4:18CV-00690JAR, 2019 WL

5213027, at *6 (E.D. Mo. Oct. 16, 2019).

2with regard taClaim #1, Plaintiff's EEO complaint lists 11 employees who supposedly reckigber level play,
unlike Plaintiff. (Doc. 764 at 62). It is not clear whether these individuals are truly similarly situatecedMer,

Plaintiff provides no evidence rebutting Supervisor Bobo’s statement that shel tRdaietiff like these other
employees by promptly correcting the error when it was presented to her. {Dat28).
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(i) Disparate Treatment under the ADEA

The ADEA provides that “[a]ll personnel actions affecting employees . . . wiad frast
40 years of age . . . in the United States PostaVi& . . . shall be made free from any
discrimination based on age.” 29 U.S.C. § 633&(@he Supreme Court has recently held that a
plaintiff seeking backpay or compensatory damages, as Plaintiff does herehowghat age
was a bufor cause of th employment outcom&abb v. Wilkie140 S. Ct. 1168 (2020).

To establish a prima facie case of age discrimination, Plaintiff must prevd slwas at
least forty years old; (2) suffered an adverse employment action; (3) vetisgreer employer’'s
legitimate expectations at the time of the adverse action; and (4) similarly situated esployee
outside the class were treated more favorabhomas v. Corwin483 F.3d 516, 528 (8th Cir.
2007). “In a disparate treatment case, liability depends on whetherotieetpd trait- under the
ADEA, age- actually motivated the employer’s decisioHdzen Paper Co. v. Biggins07 U.S.
604, 610 (1993).

Plaintiff has failed to establish a genuine issue of material fact as to whigtliarlg
situated employees who were not over forty years old were treated differemtlsbex their age.
In fact, as the FAD notes, “most of the alleged comparators are the same age as aongglain
older than her.” (Doc.-8 at 27). Therefore, Plaintiff cannot make out a prima feage of age
discrimination. While Plaintiff checked the ADEA box in her Employment Discriminatio
Complaint, moreover, she has failed to make any substantive allegation that she \wamdisdr
against on the basis of her age. Plaintiff’'s complaint does state that a “younger maléis. . i
twenties” was able to work the manual flats section without a medical statemend {Cxd] 29),

but she does not “allege a causal connection between [her] age and the adversmamploy

13 plaintiff consistently cites to § 623 of the ADEA, but § 633a is the operativeedmtitSPS employees.
16
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action.”Gafford v. McDonal, No. 4:14CV-01603 JAR, 2015 WL 4651827, at *5 (E.D. Mo. Aug.
5, 2015). Based on the facts before this Court, a reasonable factfinder could not conclude that
Plaintiff experienced an adverse employment action because of her age.
(i)  Disparate Treatment and Failure to Accommodate under the
Rehabilitation Act

Plaintiff alleges disability discrimination under the Rehabilitation Act. There ape tw
applicable types of claims under the Rehabilitation Act: disparate treatmentlarelttaprovide
a reasonable accommodation of a person’s known disability. 29 W8S/G4(a), concerning
disparate treatment, states that “[nJo otherwise qualified individual with a disabilityshall,
solely by reason of his or her disability . . . be subjected to discrimination . . . under any program
or activity conducted by anyxEcutive agency.” A prima facie case of disparate treatment under
the Rehabilitation Act requires that the Plaintiff was (1) disabled; (2) qualifieérform the
essential functions of her job; and (3) suffered an adverse employment action because of her
disability.R.N. ex rel. Nevill v. Cape Girardeau 63 School D&%3 F. Supp. 2d 1025, 1031 (E.D.
Mo. 2012). To make a successful claim under the Rehabilitation Act, Plamigt ultimately
demonstrate that her disability was the “sole impetus” ferattiverse actiodohnson v. Special
School Dist. of St. Louis Countyo. 4:18CV-53 JCH, 2018 WL 2163647, at *10 (E.D. Mo. May
10, 2018) (quotinyVojewski v. Rapid City Reg’l Hosp., In¢50 F.3d 338, 344 (8th Cir. 2006)).

A modified version of thevicDonneltDouglas burden shifting framework applies to
failure to accommodate claims under the Rehabilitation Act. To establish faillwecim@odate
a disability, Plaintiff must show that (1) she was an individual with a disability; (2}is&ipility

was krown to USPS; (3) she made a request for a reasonable accommodation because of such
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disability; and that (4) USPS failed to make reasonable accommod&@em$eebles v. Potter
354 F.3d 761 (8th Cir. 2004).

USPS argues that Plaintiff was not an individual with a disability as defined under the
Rehabilitation Act. An individual with a disability must have a “physical or mentalimpeat
which for such individual constitutes or results in a substantial impediment to empldya®ent
U.S.C. 8§ 705(20)(A). Imrpreting the Rehabilitation Act, the Eighth Circuit has stated that
“statutory disability requires permanent or letegm limitations.”Heintzelman v. Runyori20
F.3d 143, 145 (8th Cir. 1997).

Plaintiff alleges that on May 28, 2016 she suffered a TBI which resulted itrpostatic
stress and a negkjury. (Doc. 77 at § 25). Plaintiff's physician permitted her to return to her work
on August 24, 2016, though Plaintiff remained on light duty allowing her to sit when nédeded. (
at 1 27). Plaintiff’s rstrictions decreased over time, and by March 28, 2017, Plaintiff was able to
work without any medical restrictions or limitationkl.(at § 37).

A reasonable factfinder could not conclude that Plaintiff suffered from a physicahtalm
impairment whichresulted in a substantial impediment to employment. Plaintiff was able to work
full eight-hour shifts, albeit on light duty, and her restrictions were unquestionably temporary.
Plaintiff has provided no evidence demonstrating that her injuries subdyamtiatfered with
major life activities or acted as an impediment to employment. While Plaintiff appeaasdo h
suffered a serious injury at work, Plaintiff did not qualify as an individual with a disalilder
the Rehabilitation Act. Accordingly, slannot make out a prima facie case of disparate treatment
or failure to accommodate.

In the alternative, this Court finds that Plaintiff has failed to establish a geisaire of

material fact as to whether she was discriminated against or denied anmamtation. As
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discussed above, Plaintiff was originally assigned light duty tasks and only returndcdtayf
after her medical restrictions expired and Plaintiff failed to provide an updatethent from her
physician. (Doc. 77 at { 36). Plaintiffaleged disability was accommodated during the time

period in which Plaintiff provided USPS with the required medical documentation.

C. HOSTILE WORK ENVIRONMENT

Plaintiff alleges that she was subjected to a hostile work environment. WhilafPtkes
not specify the statute on which she relies for this argument, USPS has appropriaeljhaot
the definitions and standards for hostile work environment claims under Title VII, the
Rehabilitation Act, and the ADEA are substantially similar. In order to succeed ofila Wwosk
environment claim, Plaintiff must demonstrate she was “subject to unwelcomsrhandsthat
the unwelcome harassment resulted from [her] membership in the protegsdarid that the
harassment was severe enough to affect thest@wnditions, or privileges of [her] employment.”
Ryan v. Capital Contractors, Inc679 F.3d 772, 778 (8th Cir. 2012) (quotiBbaver v. Indep.
Stave Cq.350 F.3d 716, 720 (8th Cir. 2003)).

Such a finding requires evidence that the environment was “both subjectively and objectively
offensive” and “extreme in nature and not merely rude or unpleadantdt 779 (quoting
Sutherland v. Mo. Dep’t of Corr580 F.3d 748, 751 (8th Cir. 2009)). This Court must “consider
the totality of the circumstances, including the frequency and severity of the condubgmitist
physically threatening or humiliating, and whether it unreasonably interfere[d] Vatimtjf?'s]
job performance.Cross v. Praire Meadows Racetrack & Casino, In655 F.3d 977, 981 (8th
Cir. 2010). A hostile work environment, however, need not cause a tangible psychological injury.

Harris v. Forklift Sys Inc, 510 U.S. 17 (1993).

19



Case: 4:18-cv-01039-JAR Doc. #: 139 Filed: 11/20/20 Page: 20 of 34 PagelD #: 3986

In her response to USPS’ motion for summary judgment, Plaintiff contends that she was
harassed by supervisors andveorkers “on a continuous daily basis” and such harassment was
“pervasive, egregious, malicious and intentional.” (Doc. 94 at 46). She cites lbwirfgl
examples as evidence of harassmen

[Mly 2 hours of reasonable accommodation, not being issued a partner and
machine, being moved to42different machine[s] per shift, being kicked off the
machine so that my younger noareer ceworkers could work the machine while
| was being sent outside the unit that | have bid to work in. Long story short | was

constantly requesting equal employment rights, benefits and privileges oftentimes
that led to a[] hostile work environment and | was being abused by management.

(1d.).

A reasonable factfinder could not determine that such activities amounted to avtardtile
environment. Plaintiff has not alleged pervasive abusive, vulgar, or offensive behavior, Rathe
she has alleged a variety of isolated instances resulting in minor inconvenieagest Whs
never physically threatened or humiliated; her supervisors did not use offensive largaiage a
her; and there is no indication that the behavior meaningfully interfered with her abgdyform
her job. Moreover, Plaintiff’'s description of many of the supposedly hostile acts by USPS
supervisors and employees are directly contradicteddi SPSSUMF. “There can be no doubt
that federal harassment standards are demandiihgubaidy v TEK Indus., Inc406 F.3d 1030,
1038 (8th Cir. 2005). There is no material fact in dispute which would allow a reasonable person
to conclude that Plaintiff has met these demanding standards.

Plaintiff has also failed to provide any evidence suggesting that the supposedly hoktile wor
environment was based onrhmembership in a protected class. Plaintiff references her
membership in a protected class but identifies no causal connection to the allegelelyvoost
environment. As USPS notes, virtually all of the supervisors and employees Piaakigfé claims

against are members of the same protected classes. (Doc. 77 at { 7). Thidenteekat Plaintiff
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has put forth with regard to the causal connection between her protectedatlzsasd USPS’
conduct are her own conclusory allegations of harassifeagtevenson v. Best Buy CqriNo.

4:03-CV-01188, 2005 WL 3434770, at *5 (E.D. Mo. Dec. 14, 2005).

D. RETALIATION

“In order to prove retaliation, a plaintiff must show, ‘that a reasonable engplegald
have found the challenged action materially adverse, which in this context meatisnitigtt
have dissuaded a reasonable worker from making or supporting a chdispriofination.”Vajd|
v. Mesabi Acad. of KidsPeace, In484 F.3d 546, 552 (8th Cir. 2007) (quotiBgrlington N. &
Santa Fe Ry. Cp548 U.Sat60). This Court has determined that Plaintiff did not suffer a discrete
adverse employment action congiitg disparate treatment. In the context of retaliation claims,
however, the Eighth Circuit has stated that “it is proper to consider the cum@tiee of an
employer’s alleged retaliatory conduckEgrcello v. County of Ramse§12 F.3d 1069, 10834
(8th Cir. 2010).

When considering the cumulative effects of USPS’ conduct, “context matters,” and the
ultimate impact of such conduct “depends on a constellation of the words used or the ptigsical a
performed.” Burlington Northern and Santa Fe Ry. Co. v. Whid48 U.S. 53, 69 (2006).
Considering the full context, this Court finds that Plaintiff's case “illustratssattered assortment
of actions that are either petty, unsubstantiated, or otherwise causallytathteldPlaintiff’s]
protected conduct.ld. at 1084. Accordingly, the actions taken by USPS do not amount to an
adverse employment action even when considered in the aggregate, and would not have dissuaded

a reasonable worker from making a charge of discrimination.
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(1) Retaliation under Title VI

Plaintiff claims that she was retaliated against after engaging in protetitety ander Title
VII. To establish a prima facie case of retaliation under Title VII, Plaimiifét show (1) that she
engaged in statutorily protected activity; (2) anexde employment action was taken against her;
and (3) a causal connection exists between the two evergen v. Franklin Nat'l Bank of
Minneapolis 459 F.3d 903, 914 (8th Cir. 2006). “Title VIl prohibits employers from retaliating
against an employee wh® engaged in a protected activity, which can either be opposing an act
of discrimination made unlawful by Title VII . . . or participating in an investigatioder Title
VII.” Hunt v. Nebraska Pub. Power Dis282 F.3d 1021, 1028 (8th Cir. 2002). Beyond making a
prima facie case, to fully prove a claim of retaliation under Title VII, Pldimtifst demonstrate
that her protected activity was a Hat cause of the adverse employment actieee Univ. of
Texas Sw. Med. Ctr. v. Nassai70 U.S. 338 (2013Blomker v. Jewell831 F.3d 1051 (8th Cir.
2016).

Based on the allegations in Plaintiff’'s Fourth Amended Complaint and the facts thefore
Court, Plaintiff has not established a genuine issue for trial for retaliatabar Title VII. Plaintiff
clearly engaged in protected activity by filing an EEO compldoht(citing Robinson v. Potter
453 F.3d 990, 994 (8th Cir. 2006)). As stated above, however, this Court has determined that the
18 claims before this Court do not rise to the level of an adverse employment actian, eithe
individually or in the aggregate. Plaintiff has also failed to submit meaningful evidence
demonstrating any causal connection between the allegedly adverse employropsataactiher
protected activity.

Plaintiff only establisheeemporal proximity between her protected activity and the adverse

employment action. Plaintiff claims: “After | suffered a jadated traumatic injury [on May 27,

22



Case: 4:18-cv-01039-JAR Doc. #: 139 Filed: 11/20/20 Page: 23 of 34 PagelD #: 3989

2016,] USPS immediately began stealing night differential and Sunday Premium.” (Doc194 at 3
“[M]ore than temporal proximity is needed to show a causal link between the [advgriegment
action] and filing of an EEOC complain\Wallace v. Sparks Health Sy415 F.3d 853, 859 (8th
Cir. 2005).
Construing Plaintiff's complaint and briefs liberally, she appears to argue thatitersla
matter, many of the alleged adverse employment actions would not have happened but for her
having requested an accommodation. Plaintiff contends: “Immediatehy atiffered a job related
TBI[,] USPS . . . denied me reasonable accommodation.” (Doc. 94 at 31). The Eigtufib Iizis
clearly held that “causal link” requires “a showing that an employer’s ‘a¢baji motive played a

part in the adverse employmerdtian.” Kipp v. Missouri Highway and Transp. Comm280
F.3d 893, 897 (8th Cir. 2002) (quotisymner v. United States Postal SeB@9 F.2d 203, 208
09 (2d Cir. 1990)). Plaintiff provides no basis on which a reasonable factfinder could conclude

that USPS’ adverse employment actions had any retaliatory motive. Accordingly, Plaintifbhas

made out a prima facie case of retaliation under Title VII.

(i) Retaliation under the ADEA
Plaintiff also argues that she was retaliated against after engaging inquaetvity
under the ADEA. The Supreme Court has held that the ADEA’s federal sector provision,@29 U.S
8 633a(a), covers retaliation based on the filing of an age discrimination conmplamezPerez
v. Potter 553 U.S. 474 (2008). To establish aymifacie case under this statute, Plaintiff must
again demonstrate she (1) engaged in protected activity; (2) an adverse emplayimentas
taken against her; and (3) a causal connection exists between the protectgdaactiaidverse

action.Kneibertv. Thomson Newspaper, Michigan 29 F.3d 444, 454 (8th Cir. 1997).
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Filing an EEO complaint alleging age discrimination clearly constitutes protestieitya
under the ADEAHarris v. Gateway Region YMCHNo. 4:18CV-01181 JCH, 2018 WL 4952443,
at *2 (E.D. Mo. Oct. 12, 2018). As with Plaintiff's claim for retaliation under Title VII, hasve
Plaintiff cannot make out a prima facie case because she did not experience an adverse
employment action. Plaintiff also cannot demonstrate any causal link between her engaging i
protected activity (filing an EEO complaint alleging age discrimination) and eignaaken by

her employer.

(i)  Retaliation under the Rehabilitation Act

Finally, Plaintiff argues that she was retaliated against under the Rehabilitetid®gain,
much of this Court’s analysis regarding Plaintiff's prima facie caseetaliation under Title VII
is applicable here. To make out a prima facie case for retaliation under § 504 dhdbditaéon
Act, Plaintiff must show she (1) engaged in a protected activity; (2) sdffeneadverse
employment action; and (3) there is a causal connection between tieitwer. v. Mul| 784 F.3d
485, 493 (8th Cir. 2015 EEO complaints are recognized as protected activity under the
Rehabilitation ActSherman v. Runyp@35 F.3d 406, 410 (8th Cir. 2000). Requesting reasonable
accommodations also constitutes protected actiitkeberg v. CanPac Ry, 619 F.3d 898, 907
(8th Cir. 2000) (requesting an accommodation is protected activity under the ADA).

Plaintiff, however, did not experience an adverse employment action. This Court has found
that Plaintiff did receive reasonable accommodations and was able to work odulighor a

medically appropriate period of time. As discussed regarding Plarifiparate treatment claim

¥ The Court determined that Plaintiff could not make a claim for disparate &etatmder the Rehabilitation Act in
part because she is not an “individual with a disability.” Plaintiff need not lredévidual with a disability to mee

a claim for retaliation, howeveBee Heisler v. Metropolitan CouncB39 F.3d 622 (8th Cir. 2003) (no disability
required for retaliation claim under the ADA).
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under the Rehabilitation Act, Plaintiff “was assigned task within the temporary limgagmd

only returned fultime to the machine after her medical restrictions expired and Plaintiff failed to
provide a current physician’s statement.” (Doc. 77 at 1 36). There is simply noesuféicidence

for a reasonable factfinder to conclude that the alleged retaliation, denialraiffdaiequest for
accommodation, actually occurred.

Even if Plaintiff could demonstrate that she suffered an adverse employment action,
Plaintiff has not provided any evidence (beyond her bare assertions) demonstratirey Bnéaus
between her protected activities and such actions. Plaintiff makes temporattcmmbut fails
to otherwise demonste that USPS acted with retaliatory motive in response to Plaintiff's
engaging in protected activity. Accordingly, Plaintiff has not come forward with spéaifis

permitting a factfinder to determine there has been retaliation under the Retabiit.

V. ANALYSIS —APWU MOTION FOR SUMMARY JUDGMENT
“The failure to oppose a basis for summary judgment constitutes a waiver of that
argument."Wegmann v. Ethicon, IndJo. 4:20CV-00704JAR, 2020 WL 5814475, at *11 (citing
Satcher v. Univ. of Arkansas Pine Bluff Bd. of Trustéé8 F.3d 731, 735 (8th Cir. 2009). In
Satchey the Eighth Circuit held that, in response to a properly supported motion for summary
judgment,it is a “party’s responsibility to show that there were genuine issues of rédetim
the record that precluded the summary judgment.” 558 F.3d as&84lso Rodgers v. City of
Des Moines435 F.3d 904, 908 (8th Cir. 2006) (“Without some guidaaeewill not mine a
summary judgment record searching for nuggets of factual disputes to gild a pguy=ats.”).
Plaintiff has entirely failed to respond to the arguments in APWU’s motion for atynm
judgment. Instead, Plaintiff repeatedly alleges ttit motion constitutes an “abusive extra

pleading” because this Court has already “dismissed the majority of theffPsjiclaims against
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APWU.” (Doc. 133 at 1). Plaintiff claims that she cannot respond to @46& documeft and
has accordingly “shown a good cause” why she is “not going to reply” to APWU’s summary
judgment motion.I¢l.). “Although pro se pleadings are to be construed liberally, pro se litigants
are not excused from failing to comply with substantive and proceduralBamgs v. Sisel 745
F.2d 526, 528 (8th Cir. 1984). Because Plaintiff has not opposed any of APWU’s bases for
summary judgment, she has waived all of her claims against APWU per the Eightt'Circui
holding inSatcher In the alternative, this Court will proceed taleeks the substance of APWU'’s
motion for summary judgment.

As the exclusive bargaining agent for employees like Plaintiff, APWU had a duty to
represent Plaintiff in a fair manner. The duty of fair representation “arisesm ttie grant under
§ 9(a) of te NLRA ... of the union’s exclusive power to represent all employees in a perticu
bargaining unit."Breininger v. Sheet Metal Workers Int'l Ass’n Local Union No493 U.S. 67,
86-87 (1989). The duty provides that a “union must represent fairly the interests of all bargaining
unit members during the negotiation, administration, and enforcement of coHeatyaning
agreements.Int’l Bd. of Elec. Workers v. Foust42 U.S. 42, 47 (19795.

A breach of the duty of fair representation only occurs, however, when “a union’s conduct
toward a bargaining unit is arbitrary, discriminatory, or in bad faifac¢a v. Sipes386 U.S. 171,
190 (1967). “Mere negligence, poor judgment or ineptitude hyi@us insufficient to establish

a breach of the duty of fair representatidduiford v. Runyonl60 F.3d 1199, 1202 (8th Cir. 1998).

5 The Memorandum in Support of APWU’s Motion for Summary Judgment (Doc. 123 mades, Wich is
appropriate given the limit under the local rules is 15 pages. E.D.Mo. L.RDJ.®4&intiff is presumably referring

to the exhibits attached the APWU SUMF. APWU helpfully attached copies of the operative CBAs, which are
indeed lengthy. Thissiclearly not an abusive litigation tactic.

6 As APWU acknowledges, Plaintiff remained a “bargaining unit member” ascte fair representation even after
she terminated her union membership. (Doc. 123 at 2).
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“A union member faces a considerable burden in proving a breach of Baiyd’v. Burlington

N. & Santa Fe Ry. Cp24 F. App’x 629, 630 (8th Cir. 2001) (per curiam).

(1) PostMembership Representation

Plaintiff broadly alleges that APWU ceased providing fair representatten Plaintiff
terminated her union membership. Plaintiff cites specifically to correspondere Fred
Wolfmeyer, President of the local APWA# the time, stating:

Since you are na member of this local union please do not send any more fax

messages to the union hall because you are using union resources paid for by the

dues money of all the union members of this local. You chose to ‘get out’ of the
union so you are not entitled to the same benefits that the dues paying members
enjoy. However, we still do represent you in these matters so go to the supervisor
on your tour and let them know you wish to file a grievance on this issue. You will
then be allotted time by your supervisor to meet with a steward on your tour and

file a grievance. (Doc. 44 at 26)’

APWU acknowledges it has a legal obligation to “represent anmember employee through
colledive bargaining and grievance representation.” (Doc. 123 at 4).

Despite President Wolfmeyer's statement, a reasonable factfinder could coideotnat
APWU failed to provide fair representation to Plaintiff after she termiraednembership. It is
appaent from the record that Plaintiff filed numerous complaints with APWU, nadrijpem
meritless and without using the proper APWU grievance form. (Docl11#1 4). Regardless,
APWU filed 14 grievances on Plaintdgfbehalfaftertermination of her memipghip, and many of
themweresuccessful. (Doc. 121 at § 7). President Wolfmeyer’s statement was facturadict,

as a normember employee is not entitled to the same benefits as dues paying members. He also

explicitly clarified, however, that APWU “stilllo[es] represent you in these matters.” (Doe441

7 President Wolfmeyer has attempted taifjathat the fax machine was restricted to dues paying members “because
membership dues pay the cost of the fax machine.” (Docl11&1y 17). President Wolfmeyer explicitly informed
Plaintiff, however, that she was free to call the union hall. Whether Fiahtuld have been permitted to fax
complaints is not material, especially given grievances are supposed to hiesbbanthe steward leveld().
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at 26). Because APWU extensively pursued grievances on behalf of Plaintiteaft@ration of
her membership, a reasonable factfinder could not conclude that APWU ceasecgrtairdi

representan upon such termination.

(2) Workers’ Compensation Retaliation

Plaintiff alleges that APWU retaliated against her for filing a claim with the Office of
Workers’ Compensation Programs (“OWCP”). (Doc. 41 at 1 1). At the outset, thisddasmot
hold water becawsthe Federal Employee Compensation Act (“FECA”) “does not provide ‘a cause
of action to an employee who claims he [or she] was discharged in retaliatidmépa fFECA
claim.” Schrupp v. BrenngmNo. 3:18CV-00095SMR-HCA, 2019 WL 1198742, at *2 (S.D.
lowa Mar. 13, 2019) (quotingm. Postal Workers Union, AFCIO v. U.S. Postal Sern®40 F.2d
704, 709 (D.C. Cir. 1991)).

In the alternative, applying standard principles for retaliation claims, Plafati§f to
demonstrate retaliatory motive. A# WU notes, “APWU does not pay out money as a result of a
valid [workers’ compensation] claim and does not have any statutory or contreatiah
processing or enforcing” such claims. (Doc. 123-&).6t does not stand to reason that APWU
would retalate against Plaintiff for filing a claim which has no effect on APWIaintiff has not
come forward with specific facts establishing a genuine issue for trial afhdther APWU

retaliated against her for making workers’ compensation claims.

(3) Grievance Claims
Plaintiff alleges that APWU failed to meaningfully pursue numerous grievantes. T
Supreme Court has held that a union breaches its duty of fair representation “wHatrarilgt

ignore[s] a meritorious grievance or process[es] it in [a] perfunctory fashidih Broth. of Elec.
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Workers v. Foust442 U.S. 42, 47 (1979) (quotingpaca 386 U.S. at 191). A union’s conduct is
arbitrary when its “behavior is so far outside a wide range of reasonableness asatobal.”
Smith v. UnitedParcel Serv.96 F.3d 1066, 1068 (8th Cir. 1996) (quotiBgavers v. United
Paperworks Int’l Union, Local 17472 F.3d 97, 100 (8th Cir. 1995)). The Eighth Circuitlnald
that a “union acts in a perfunctory manner when it acts ‘without concern otust#cor gives a
member’s grievance ‘only cursory attentioriViartin v. Am Airlines, Inc, 309 F.3d 601, 6067
(8th Cir. 2004) (quotin@rown v. Trans World Airlines, Inc746 F.2d 1354, 1357 (8th Cir. 1984)).
Failure to pursue a grievance only acionableif the underlying grievances meritorious.See
Natoli v. Dist. Lodge No. 837, Int'l Ass’n of Machinists Aerospace WorkersGAGLNo. 4:14

CV-02017-JCH, 2015 WL 1020002 (E.D. Mo. Mar. 9, 2015).

a. Reassignment

Plaintiff contends that APWUailed to fairly represent her when she was denied her
requested reassignment to the Belleville, lllinois USPS facility in 2018. (Doct §2T7a Plaintiff
contacted multiple people at APWU regarding her reassignment grievance. (Doc 4L-&7q
82; 92; 98-100). These persons repeatedly informed Plaintiff that her grievance wkes sremid
APWU does not have jurisdiction over transfers between facilities. (Doct §411@18). Plaintiff
has not responded to these factual claims, which are buttressed by President WelBn&yar
affidavit. (Doc. 1211 at 1 1314). Finally, despite its belief that Plaintiff’'s complaint lacked merit,
APWU ultimately filed a grievance on Plaintiff's behalf. The grievanas denied both for being
untimely and lacking merit. (Doc. 121 at  22).

A reasonable factfinder could not conclude that APWU arbitrarily ignored Plaintif
meritorious grievance or processed it in a perfunctory fashion. Instead, the reftects that

APWU considered the arguments presented by Plaintiff’'s grievance and regsomailded that
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they lacked merit. APWU pursdéhe grievancealespite these reasonable belief®reover, and

Plaintiff has provided no evidence to suggest that such pursuit was perfunctory.

b. Continuation of Pay

Plaintiff conends that APWU failed tdéairly represent her when declinedto pursue
grievances relating to USPS’ alleged failure to provide Continuation of Pay (“Ofdj¢s
relating to both 2016 and 2018 injuries. (Doc. 41 at 1 55, 995pAPWU makes twoesponses:
first, the claim regarding the 2016 injury was untimely and could not be pursued under 5 U.S.C.
88 8124(b); 8128(a). Second, and more critically, COP is awarded through the Department of
Labor (“DOL") (as opposed to USP,&nd APWU does not haweCBA with the DOL. (Doc. 121
at 1 10). APWU was willing to assist Plaintiff with filing an appeal to the DOL, kzunt#f did
not provide the necessary informatiotal.);

“The duty of fair representation does not ordinarily apply to rights a wodteenforce
independently -such as filing a workers’ compensation cldiIATIONAL LABOR RELATIONS
BOARD, RIGHT TO FAIR REPRESENTATION http://www.nlrb.gov/aboutdrb/rightswe-protect/the
law/employees/righto-fair-representatiorflast visitedNov. 19, 2020). Under the terms of the
CBA and applicable law, APWU'’s duty of fair representation did not extend to clagasineg
COP wages. Regardless, Plaintiff has not demonstrated that her COPvadgienseritorious or
that APWUF's failure to pursuiegrievances was unreasonable. Therefore, a reasonable factfinder

could not conclude that APWU violated its duty of fair representation.

c. Working Without Partner

Plaintiff contends that APWU failed to fairly represent bgrnot effectively pursuing

Plaintiff's grievances regarding denial of a partner. (Doc. 41 at Y 79, 86, 88, 91). APWU
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acknowledges that this is a “serious issue” and states it has “been adgitesgimthe USPS on
multiple fronts for some time.” (Doc. 123 at $he APWU SUMF, which has beeadmitted for
purposes of this motion for summary judgment, explains how Plaintiff's grievancebavetied:

[APWU] has carefully instructed the bargaining unit on how to properly bring this
[issue of failing to provide a partner] to the attention of tlegvards so it can be
addressed, and has made the proper forms available at every union booth. Plaintiff
repeatedly failed to raise the issue in a manner that provided the stewartsewit
necessary information to move forward on her bekaite she didAPWU filed

5 grievances on her behalf over the issue, with the result that [P]laintiffds

been compensated hundreds of dollars for working without a partner(Doc.

121 at § 23) (emphasis added).

Because APWU filed multiple successful grievances regarding USPS’ failprevide a partner,

a reasonable factfinder could not conclude that APWU breached its duty of fair négiese

d. Moved Among Machines

Plaintiff contends that APWU failed to fi represent her on the issue of being moved
between machines during shift. (Doc. 41 at 1 91, 102, 110). Plaintiff has not demonstrated that
such movement is prohibited under the CBA or any other agreement. As explained by President
Wolfmeyer, the CBA “@ves management considerable flexibility to move employees to meet
operational needs, so long as they are doing so within the employee’s qualifications and bid . . . .
In each case complained of by [Plaintiff] she has been moved within her bid . . eanlab been
an unmet operational need that preceded the move.” (Dod. 4R 10(e)). Despite the movement
among machines being permitted under the CBA, APWU did file multiple grievahegig that
Plaintiff was being moved in a discriminatory fashigDoc. 121 at § 24). Because Plaintiff's
grievances were not meritorious and APWU still pursued the grievances inerfionctory
manner, a reasonable factfinder could not conclude that APWU breached its duty of fair

representation.
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e. Excessive Supervision

Plaintiff alleges that APWU failed to fairly represent her after instances sinerwas
excessively supervised. Plaintiff claims that a supervisor was “overvahg” her and she was
yelled at about keeping her ledge loaded. (Doc. 4 &0-82). APWU describes the “gist” of
these complaints as Plaintiff “being required to work hard.” (Doc. 123 at 11). APWUksdlmie
“[s]upervisors have every right to observe an employee’s performance” amel footes that there
was “nothing to grieve” because no adverse employment action was taken againft faiot
121 at T 15)If a union reasonably and in good faith determines that a complaint lacks merit, it
need not grieve the complairfee Martin 390 F.3dat 606 (“A breach of the duty of fair
represetation is not established merely by proof that the underlying grievance was roastori
Rather, a breach occurs when a union makes an arbitrary decision as to the meritptfygesm
grievance.”). Because Plaintiff did not have a meritorious claim regarding execegpervision,
and because there is no evidence that APWU’s declining to grieve such a claim wamabteas

a reasonable factfinder could not conclude that APWU breached its duty of fair négtieae

f. Unjust Discipline

Plaintiff's final allegation is that APWU failed to fairly represent her wheimitawas
subjected to unjust discipline. In one instance, Plaintiff was apparently disciplined for
abandonment of assignment. (Doc. 41 at § 62). APWU filed a grievance over this evéng and
discipline was rescinded. (Doc. 121 at { 13; Doc. 41 at 1 67). Clearly, APWU diceaohbits
duty of fair representation by successfully grieving this action.

Plaintiff also claims that her supervisor threatened to discipline her if the maielagsd
(Doc. 41 at 1 83). APWU reasonably concluded that no grievance could be filed because “there

was nothing to grieve.” (Doc. 123 at 11). Finally, Plaintiff argues that APWU should have filed a
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grievance when Plaintiff was “meanugged” by a cavorker. Qoc. 41 at | 85)APWU
determined that there was nothing to grieve because thweort®@r’'s action was not overtly
threatening. (Doc. 121 at | 22). Because APWU either successfully pursue grievances relating
to unjust discipline or reasonably determined that there was no action to grieaspaatde

factfinder could not conclude that APWU breached its duty of fair representation.

V. CONCLUSION

As to USPSPIlaintiff's Fourth Amended Complaint alleges violations of the FECA, Title
VII, ADEA, and Rehabilitation Act. Plaintiftlaims that she experienced disparate treatment
because of her race, age, gender, and disability status, and that she was regalias¢doa
engaging in protected activity. Plaintiff contends that this mistreatment andtretahmounted
to a hostile work environment. It is clear from the record that Plaintiff suffesed@us injury at
work and in certain instances was affected by administrative errors & (@8Pf which were
subsequently corrected). Plaintiff has not, however, come forwandsp&icific facts permitting a
reasonable factfinder to conclude that these claims constituted adversgraeilaction either
individually or in the aggregate, established a hostile work environment, were in any wey rela
to Plaintiffs membership in ptected classes, or were guided by a retaliatory motive. Having
carefully reviewed Plaintiff’'s arguments and the facts underlying this disput€ptim¢ finds that
USPS is entitled to summary judgment on all of Plaintiff's claims.

As to APWU Plaintiff was required to come forward with specific facts demonstrating a
genuine issue for trial as to whether APWU breached its duty of fair representéaiotiff P
instead abandoned her claims by failing to substantively respond to APWU’s motion. AB to eac
claim alleged in Plaintiff’'s Fourth Amended Complaint, APWU has demonstrated traigims

evidence to sustain a recovery by Plaintiff and APWU is entitled to judgment asea ohdtv.
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Accordingly,

IT ISHEREBY ORDERED thatDefendantJSPS’ Motion for Summary Judgment (Doc.
75) and DefendarAPWU'’s Motion for Summary Judgment (Dot20) arebothGRANTED. A
separate Judgment will accompany this Memorandum and Order.

IT IS FURTHER ORDERED that Defendant USPS’ Motion for this Case to Proceed

Without Discovery (Doc. 137) IBENIED as moot.

Dated this20th day of November, 2020.

iy

JOHN A. ROSS
UNITED STATES DISTRICT JUDGE
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