Lee v. Saul

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
ROBERT E. LEE, )
)
Plaintiff, )
)
VS. ) Case No. 4:18 CV 1231 ACL
)
ANDREW M. SAUL,! )
Commissioner of Social Security )
Administration, )
)
Defendant. )
MEMORANDUM

Plaintiff Robert E. lee brings this action pursuant to 42 U.S.C. 8§ 405(g), seeking judicial
review of the Social Security Administration Commissioner’s denial of his application for
Disability Insurance Benefits under HEtll of the SociaBecurity Act.

An Administrative Law Judge (“ALJ”) found #t, despite Lee’s severe impairment, he
was not disabled as he had the residual fanaticapacity (“RFC”) to perform work existing in
significant numbers in the national economy.

This matter is pending before the unders@jbimited States Magirate Judge, with
consent of the parties, pursuant to 28 U.8.636(c). A summary of the entire record is
presented in the parties’ briefs and iseated here only to the extent necessary.

For the following reasons, the decision of the Commissioner will be affirmed.

IAfter this case was filed, a new Commissione®o€ial Security was confirmed. Pursuant to
Rule 25(d) of the Federal Rules of Civil Procedure, Andrew M. Saul is substituted for Deputy
Commissioner Nancy A. Berryhill dee defendant in this suit.
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I. Procedural History

Lee filed his application for benefits @pril 29, 2015, claiming that he became unable
to work on November 11, 2014. (Tr. 203-04.) hia Disability Report, Lee alleged disability
due to residuals from a broken back, back gaihbone pain, shoulder pain, pain from back to
knee, comprehension difficulties, and dizzineg3r. 235.) Lee was 54 years of age at his
alleged onset of disability. (Tr. 32.) His applion was denied initially (Tr. 148-52.) Lee’s
claim was denied by an ALJ on October 3, 20X7r. 14-33.) On May 31, 2018, the Appeals
Council denied Lee’s claim for review. (Tr. 1-3Jhus, the decision of the ALJ stands as the
final decision of the CommissionerSee 20 C.F.R. 88 404.981, 416.1481.

In this action, Lee raises the followitpims: (1) “The RFC is not based upon
substantial evidence,” (2) “Th&LJ improperly considered opinion evidence,” (3) “The ALJ
erred in finding claimant’s condith worsened more than a yeaeahis initial ijury;” and (4)

“The credibility evaluation was emeous.” (Doc. 19 at pp. 2, 4, 8-9, 13.)

Il. The ALJ’s Determination

The ALJ first found that Lee last met thesumed status requireants of the Act on
December 31, 2014. (Tr.19.) She next foundltleatdid not engage in substantial gainful
activity during the period from his alleged ondate of November 11, 2014, through his date
last insured of December 31, 2014d. In addition, the ALJ concluded that Lee had the
following severe impairment: degenerative dissedise, status post T10-L2 instrumentation and
stabilization of T12 compression fracturéd. The ALJ found that Lee did not have an
impairment or combination of impairments thattmemedically equaled the severity of one of

the listed impairments. (Tr. 21.)
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As to Lee’s RFC, the ALJ stated:
After careful consideration of ¢hentire record, the undersigned
finds that, through the date lassured, the claimant had the
residual functional capacity to perm medium work as defined in
20 CFR 404.1567(c), with the following additional limitations: he
could lift, carry, push, or pull 50 pounds occasionally and 25
pounds frequently; could sit forxshours in an eight-hour workday
and stand or walk for six hours a@m eight-hour workday; could

never climb ladders, ropes, szaffolds; and could have no
exposure to unprotected heights or hazardous machinery.

The ALJ found that Lee was unable to periany past relevant work, but was capable
of performing other jobs existing in significamimbers in the national economy, such as dining
room attendant, hand packager, and lab equipoieaner. (Tr. 31, 33.) The ALJ therefore
concluded that Lee was not under sathility, as defined in the Social Security Act, at any time
from November 11, 2014, the alleged onset date, through December 31, 2014, the date last
insured. (Tr. 33.)

The ALJ’s final decision reads as follows:

Based on the application for a periofddisability and disability
insurance benefits protectiyeiled on April 29, 2015, the
claimant was not disabled undecsens 216(i) and 223(d) of the

Social Security Act through December 31, 2014, the last date
insured.

lll. Applicable Law
lll.LA. Standard of Review
The decision of the Commissioner mustlffiemed if it is supported by substantial

evidence on the record as a whole. 42 U.S.C. § 40Ri@d)ardson v. Perales, 402 U.S. 389,
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401 (1971)Estesv. Barnhart, 275 F.3d 722, 724 (8th Cir. 20025ubstantial evidence is less
than a preponderance of the evidence, but enough that a reagmrablewould find it adequate
to support the conclusionJohnson v. Apfel, 240 F.3d 1145, 1147 (8th Cir. 2001). This
“substantial evidence test,” however, is “more thanere search of the record for evidence
supporting the Commissioner’s findings.Coleman v. Astrue, 498 F.3d 767, 770 (8th Cir.
2007) (internal quotation marks and citation omittedpubstantial evidence on the record as a
whole . . . requires a more scrutinizing analysi$d. (internal quotation marks and citations
omitted).

To determine whether the Commissioner’sisien is supported by substantial evidence
on the record as a whole, the Court must revteentire administrative record and consider:

1. The credibility findings made by the ALJ.

2. The plaintiff's vaeational factors.
3. The medical evidence from tremgt and consulting physicians.
4. The plaintiff's subjective comglas relating to exertional and

non-exertional activities and impairments.

5. Any corroboration by third pies of the plaintiff's
impairments.

6. The testimony of vocationakgerts when required which is
based upon a proper hypothetica¢sion which sets forth the
claimant'simpairment.

Sewart v. Secretary of Health & Human Servs,, 957 F.2d 581, 585-86 (8th Cir. 1992) (internal
citations omitted). The Court raualso consider any evidenceiahfairly detracts from the

Commissioner’s decision.Coleman, 498 F.3d at 770Narburton v. Apfel, 188 F.3d 1047, 1050
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(8th Cir. 1999). However, even though twodnsistent conclusions may be drawn from the
evidence, the Commissioner's findings may b#llsupported by substantial evidence on the
record as a whole.Pearsall v. Massanari, 274 F.3d 1211, 1217 (8th Cir. 2001) (citivigung v.
Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000)). “[I]f thesesubstantial evidence on the record as
a whole, we must affirm the administrative dgan, even if the record could also have supported
an opposite decision."Weikert v. Qullivan, 977 F.2d 1249, 1252 (8th Cir. 1992) (internal
guotation marks and citation omitted@eslso Jones ex rel. Morrisv. Barnhart, 315 F.3d 974,

977 (8th Cir. 2003).

[11.B. Determination of Disability

A disability is defined as the inability tngage in any substizal gainful activity by
reason of any medically determinable physicahental impairment which can be expected to
result in death or that has lasted or can beagddo last for a comtuous period of not less than
twelve months. 42 U.S.C. 88 423(d)(1)(AB82c(a)(3)(A); 20 C.F.R. 8 416.905. A claimant
has a disability when the claimant is “notyanhable to do his previous work but cannot,
considering his age, education and work exgrex@ engage in any kird substantial gainful
work which exists ... in significant numbersthe region where suchdividual lives or in
several regions of the country.” 42 U.S.C. § 1382c(a)(3)(B).

To determine whether a claimant has alalgg within the meaning of the Social
Security Act, the Commissioner follows a fivegstgequential evaluationgeess outlined in the
regulations. 20 C.F.R. § 416.928¢eKirby v. Astrue, 500 F.3d 705, 707 (8th Cir. 2007). First,
the Commissioner will consider a claimant’s waiitivity. If the claimant is engaged in

substantial gainful activity, then the claimanot disabled. 20 C.F.R. § 416.920(a)(4)(i).
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Second, if the claimant is not engageguistantial gainful activity, the Commissioner
looks to see “whether the alaént has a severe impairmerattBignificantly limits the
claimant’s physical or mental abilitp perform basic work activities.”Dixon v. Barnhart, 343
F.3d 602, 605 (8th Cir. 2003). “An impairmenhist severe if it amounts only to a slight
abnormality that would not significantly limit tlibaimant’s physical or mental ability to do
basic work activities.” Kirby, 500 F.3d at 707%&ee 20 C.F.R. 88 416.920(c), 416.921(a).

The ability to do basic work activities is dedd as “the abilitieand aptitudes necessary
to do most jobs.” 20 C.F.R. § 416.921(b). Téhabilities and aptitudeinclude (1) physical
functions such as walking, standing, sittin§irig, pushing, pulling, reaching, or handling; (2)
capacities for seeing, hearing, and speakingyii@erstanding, reaching out, and remembering
simple instructions; (4) us# judgment; (5) responding appraiely to supervision, co-
workers, and usual work situatis; and (6) dealingitih changes in a routine work settindd. §
416.921(b)(1)-(6)see Bowen v. Yuckert, 482 U.S. 137, 141 (1987). “The sequential evaluation
process may be terminated at step two only when the claimant’s impairment or combination of
impairments would have no more than aimial impact on his ability to work.”Page v.

Astrue, 484 F.3d 1040, 1043 (8th Cir. 2007) @mtal quotation marks omitted).

Third, if the claimant has a severe impainfyehen the Commissioner will consider the
medical severity of the impairment. If the inmpaent meets or equals one of the presumptively
disabling impairments listed in the regulatiptieen the claimant is considered disabled,
regardless of age, education, and work eepee. 20 C.F.R. 88 416.920(a)(4)(iii), 416.920(d);
see Kelley v. Callahan, 133 F.3d 583, 588 (8th Cir. 1998).

Fourth, if the claimant’s impairment is sesebut it does not meet or equal one of the

presumptively disabling impairments, thee tiommissioner will assess the claimant's RFC to
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determine the claimant’s “ability meet the physical, mentagnsory, and other requirements”
of the claimant’s past relevant work. 20F@R. 88 416.920(a)(4)(iv), 41945(a)(4). “RFCis a
medical question defined wholly in terms of thailant’s physical ability to perform exertional
tasks or, in other words, what the claimant stilhdo despite his or his physical or mental
limitations.” Lewisv. Barnhart, 353 F.3d 642, 646 (8th Cir. 200@)ternal quotation marks
omitted);see 20 C.F.R. 8§ 416.945(a)(1). The claimamntasponsible for providing evidence the
Commissioner will use to makefinding as to the claimantRFC, but the Commissioner is
responsible for developing the claimant’s “quete medical history, sluding arranging for a
consultative examination(s) if necessary, araking every reasonable effort to help [the
claimant] get medical reports from [the oh&int’'s] own medical sources.” 20 C.F.R. §
416.945(a)(3). The Commissioner also will ddes certain non-medical evidence and other
evidence listed in the regulationsseeid. If a claimant retains the RFC to perform past
relevant work, then the claimant is not disabldd. § 416.920(a)(4)(iv).

Fifth, if the claimant’s RFC as determinedStep Four will not allow the claimant to
perform past relevant work, théme burden shifts to the Comssioner to prove that there is
other work that the claimant can do, given tlenohnt's RFC as determined at Step Four, and
his age, education, and work experienc&e Bladow v. Apfel, 205 F.3d 356, 358-59 n. 5 (8th
Cir. 2000). The Commissioner must prove ndyahat the claimant’s RFC will allow the
claimant to make an adjustment to other work,d¥so that the other work exists in significant
numbers in the national economyeichelberger v. Barnhart, 390 F.3d 584, 591 (8th Cir. 2004);
20 C.F.R. 8 416.920(a)(4)(v). If the claimant carkenan adjustment to other work that exists
in significant numbers in the national economygnithe Commissioner will find the claimant is

not disabled. If the claimant cannot makeadjustment to other work, then the Commissioner
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will find that the claimant is disabled. 20 GRF8 416.920(a)(4)(v). At Step Five, even though
the burden of production shifts to the Commissioties,burden of persuasi to prove disability
remains on the claimantSormo v. Barnhart, 377 F.3d 801, 806 (8th Cir. 2004).

The evaluation process for mental impaintses set forth in 20 C.F.R. 88 404.1520a,
416.920a. The first step requires the Commissitm&ecord the pertinent signs, symptoms,
findings, functional limitations, anefffects of treatment” in thease record to assist in the
determination of whether a mental impairment exisse 20 C.F.R. 88 404.1520a(b)(1),
416.920a(b)(1). Ifitis determined that a naminpairment exists, the Commissioner must
indicate whether medical findings “especially velet to the ability to work are present or
absent.” 20 C.F.R. 88 404.1520a(b)(2), 416.920a8(b){he Commissioner must then rate the
degree of functional loss resulting from the impairmerfise 20 C.F.R. 88 404.1520a(b)(3),
416.920a(b)(3). Functional loss is rated on a dbaleranges from no limitation to a level of
severity which is incompatible with theilty to perform work-related activities.Seeid. Next,
the Commissioner must determine the sevefithe impairment based on those ratingse 20
C.F.R. 88 404.1520a(c), 416.920a(c). If the impant is severe, the Commissioner must
determine if it meets or equaddisted mental disorderSee 20 C.F.R. 88 404.1520a(c)(2),
416.920a(c)(2). This is completed by comparirgphesence of medicthdings and the rating
of functional loss againste paragraph A and B azitia of the Listing othe appropriate mental
disorders. Seeid. If there is a severe impairment, blé impairment does not meet or equal
the listings, then the Commissionershprepare an RFC assessmeBke 20 C.F.R. 88

404.1520a(c)(3), 416.920a(c)(3).
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IV. Discussion

As an initial matter, the Court redt that Lee’s insured statugédevant in this case. Lee
alleged an onset of disability date of Novembgr2014. Lee sustained an injury to his back in
a workplace accident on November 10, 2014. $ewsured status expired on December 31,
2014. To be entitled to benefits under TitleLike must demonstrate he was disabled prior to
December 31, 2014.See 20 C.F.R. § 404.130. Thus, the period under consideration in this
case is from November 11, 2014, through December 31, 2014.

Lee must demonstrate not only the impairmbant,the inability to work caused by the
impairment lasted or was expectedast, not less than twelve month&arnhart v. Walton, 535
U.S. 212, 217-18 (2002). Additionally, the impairmsatfered must be “of such severity that
[the claimant] is not only unable to do higpious work, but cannot, considering his age,
education, and work experience, engage in any other kind of substantial gainful work which
exists in the national enomy, regardless of whether...a spegifib vacancy exists for him, or
whether he would be hired if he applied Yaork.” 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B).

With these principles in mind, the undersigned will discuss Lee’s claims in turn,

beginning with the ALJ’s evaluation tie medical opinion evidence.

1. Opinion Evidence

Lee argues that the ALJ improperly considettezlmedical opinion evidence in determining
Lee’s RFC.
“It is the ALJ’s function taresolve conflicts among the naus treating and examining
physicians.” Tindell v. Barnhart, 444 F.3d 1002, 1005 (8th Cir. 2006) (quotwandenboomv.
Barnhart, 421 F.3d 745, 749-50 (8th Cir. 2005) (internal marks omitted)). The opinion of a

treating physician will be given “controlling vegt” only if it is “well supported by medically
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acceptable clinical and laboratatiagnostic techniques and is matonsistent with the other
substantial evidence in [the] recordProsch v. Apfel, 201 F.3d 1010, 1012-13 (8th Cir. 2000).
The record, though, should be “evaluated as a whold."at 1013 (quotin@entley v. Shalala,
52 F.3d 784, 785-86 (8th Cir. 1997)). The ALd&dd required to rely on one doctor’s opinion
entirely or choose between the opinionslartise v. Astrue, 641 F.3d 909, 927 (8th Cir. 2011).
Additionally, when a physician’s records provide elaboration and are “conclusory checkbox”
forms, the opinion can be of little evidentiary valu8ee Anderson v. Astrue, 696 F.3d 790, 794
(8th Cir. 2012). Regardless of the decisiom ALJ must still provid “good reasons” for the
weight assigned the treating physiceaopinion. 20 C.F.R 8§ 404.1527(d)(2).

The ALJ must weigh each opinion by considgrthe following factors: the examining
and treatment relationship between the clainaatthe medical source, the length of the
treatment relationship and thedreency of examination, the natuaed extent of the treatment
relationship, whether the physinigrovides support for his findings, whether other evidence in
the record is consistent withe physician’s findings, and tiphiysician’s area of specialty. 20
C.F.R. 88§ 404.1527(c)(1)-(5), 416 .927(c)(1)-(5).

Lee first contends that the ALJ’s “ratiee on the FCE completed by the physical
therapist constitutes reversible error.” (Doc. 19 at p. 4.)

Jason Hinson, M.S., OTR/L, and Chfigrner, PT, CSCS performed a Functional
Capacity Evaluation (“FCE”) on August 13, 2015. (Tr. 583-607.) These therapists evaluated
Lee to determine his maximum functionalliies following his November 10, 2014 work
injury. Id. Lee reported that he was injured wherfdleapproximately 25 feet from a ladder
and landed on an awning while working as a roofer. (Tr. 585.) He underwent back surgery for

a thoracic fracture the next day andrstd physical therapy the next monthd. Lee reported

Pagel0 of 25



that he began experiencing right shoulder pain in January 2015msrmimsedications were
decreased.ld. He then began therapy five times a week (three times per week for his back and
two times per week for his shoulder)d.

Mr. Hinson stated that he observed Leetsvspace through the course of testing with
increased labored movement patterns and tranal movements as the testing progressédl.
He believed Lee provided an oviki@cceptable effort during teatj that was self-limited with
regards to pace of activitiegyéhhe declined frequent lohdndling secondary to increased
symptoms. Id. Based on Lee’s observed performance during testing, Mr. Hinson found that he
handled loads occasionally within the medium physical demand level, although complete
frequent lifting data was nafbtained secondary to Lee’s refaal increase in symptomsld.
Lee did not perform within the demands for histgaofer positions, and commented that he did
not feel he could perform this positiorid. Mr. Hinson noted that Lee was “overall
deconditioned.” Id.

The ALJ indicated that she was assigningead weight” to thepinion of Mr. Hinson
and Mr. Turner that Lee was capable of perfoignivork within the medium exertional level.
(Tr. 25.) She acknowledged thaettherapists were not accegamedical sources capable of
rendering medical opinionslid. The ALJ stated that the opim was nevertheless based upon a
very thorough examination of Lee, includingtieg of his abilities to stand, walk, lift, carry,
push, pull, and perform posturaltiadies, and was consistent with the findings on examination
and the accompanyingarrative report. Id. She noted that the opinion was also consistent with
the treatment notes of record documenting regaefbdings of normal gait and station, no spinal
tenderness or muscle spasms, normal bilaterari@xtremity strengtand sensation, negative

straight-leg raise tesiy, and fair active lmbar range of motion.ld. Finally, the ALJ stated
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that the opinion was consistent with Lee’sise of treatment, which shows he largely
discontinued prescription medtan by early February of 2015, d@atinued use of his brace in
March of 2015, and continued to progress in physical theragy.

Social Security separates infortioa sources into two main groupceptable medical
sources andother sources. It then dividesther sources into two groupsmedical sources and
non-medical sources. Acceptable medical sources include licensed physicians (medical or
osteopathic doctors) and licensadcertified psychologists. @&ording to Social Security
regulations, there are three mraglistinctions between acceptabhedical sources and the others:
(1) Only acceptable medical sources can gl®wdvidence to establish the existence of a
medically determinable impairment, (2) onlycaptable medical soursean provide medical
opinions, and (3) only acceptable medical searcan be consideré@ating sources,

Soanv. Astrue, 499 F.3d 883, 888 (8th Cir. 2007) (emphasis in original) (internal citations
omitted). Medical sources include nurse ptamiers, physician assistants, licensed clinical
social workers, naturopaths, chiropractansgiologists, and therapists.” 20 C.F.R. §
404.1513(d}. “Information from these other sourcemnnot establish ¢hexistence of a
medically determinable impairment. Instead, there must be evidence from an “acceptable
medical source” for this purpose.” SSR@&P, 2006 WL 2329939. Fher, these other
sources are not entitled to controlling weightaCroix v. Barnhart, 465 F.3d 881, 885-86 (8th

Cir. 2006).

2Many Social Security regulations were amended effective March 27, 2017. Per 20 C.F.R. 88
404.614, 404.1527, 416.325, 416.927, the Court will use the tiegiglan effect at the time that
this claim was filed on April 29, 2015.

Pagel2 of 25



The undersigned finds that the ALJ propenaluated the opinion of Mr. Hinson and Mr.
Turner. Because physical and occupationadapists are not “acceptable medical sources”
under the relevant Social Security regulatidhsir opinions are not entitled to controlling
weight and cannot be used to establish theepiasof a medically detminable impairment.
Michel v. Colvin, 640 Fed.Appx. 585, 594-95 (8th Cir. 201&¥ 20 C.F.R. § 404.1513(a) & (d)
(2015). In weighing such opmms—defined as “other medicaidence”—an ALJ “has more
discretion and is permitted tmnsider any inconsistensiéund within the record.”Nowling v.
Colvin, 813 F.3d 1110, 1123 (8th Cir. 2016). An ALJ, howeveregsired to consider these
opinions, and she must evaluate them in liglgesferal factors, including the nature and extent
of the relationship between the source and thienant, the examinations and testing performed
by the source, the source's explanationsamporting evidence presented for the opinion, the
opinion’s consistency with othewvidence, and whether the soeihas a specialty or area of
expertise related to the impairmenritd. at 1123-24.

In this case, Mr. Hinson and Mr. Turner exatled Lee for a total of four hours and thirty
minutes over the course of one day. (Tr. 586hey performed testing of Lee’s abilities to
stand, walk, lift, carry, push, puthynd perform postural activities, and provided detailed findings
regarding this testing. For example, they ndted was able to lift 50 pounds occasionally and
25 pounds frequently from the floor to his walst;40 pounds occasionally from his waist to his
shoulder; lift 40 pounds occasionally fronetfioor to his shoulder; and lift 35 pounds
occasionally from his waist to overhead. (Tr.583.) The FCE contained the most detailed
information in the record regding Lee’s functional abilitie.  Significantly, the August 2015
FCE occurred closest in time to the relevamiquk only eight monthafter the expiration of

Lee’s insured status. Further, the ALJ found that the FCE findings were consistent with
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findings on examination of Lee’s various physicianhus, the ALJ considered the appropriate
factors when evaluating this opinion and providatficient reasons for according weight to the
opinion.

Lee next argues that the ALJ erred inigg “little weight” to the opinions of David
Volarich, D.O. Dr. Volarich examinedee on February 16, 2016, for the purpose of an
independent medical examination (“IME”) relatechis workers’ compensation claim. (Tr.
777.) Dr. Volarich expressed tbpinion that Lee had a 50 pert@ermanent partial disability
to the body as a whole, rated at the lumbarespine to his workplace injury. (Tr. 784.) He
found that Lee was “unable to get back to wiorkhe open labor market,” and was “permanently
and totally disabled as a dirgetsult of the work related injy of 11/10/14 standing alone.’ld.

Dr. Volarich noted that Lee was advanced dge, a limited educaticand no GED, has worked
labor jobs his entire work career, and wagédble to get back to work since 11/10/144.

The ALJ indicated that she was assigning littkight to Dr. Volarth’s opinions set out
above because it was not consistent with theadveedical evidence of record, particularly
during the period at issue. (Tr.26.) Specifjcdhe ALJ stated thdtee’s treating physician
repeatedly observed him to exhibit normal gad atation, no spinal teechess, normal bilateral
lower extremity strength and sensation, and negatiraight-leg raise $éng bilaterally at
appointments between April 6, 2015, andighist 19, 2015. (Tr. 26-27, 545-58, 615-19.) The
ALJ also cited Lee’s physical therapy treatment notes, his performance on the FCE, and his
disuse of pain medications as inconsistetih \®ir. Volarich’s opinions. (Tr. 27.) The ALJ
noted that the issue of whether an individual is disabled is an ultimate question reserved to the
Commissioner, and that permanent partial digplpercentages assessed under the workers’

compensation law do not correlateatoy specific functional limitations.ld. She further stated
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that Dr. Volarich did not set forth any pattiar limitations, whiclrenders the opinion less
probative in determining Lee’s RFCld. Finally, the ALJ pointed out that Dr. Volarich’s
opinion considers factors other than Lee’s impaints, namely his age, education, and work
experience, which is not appragte in determining RFC.1d.

Lee contends that Dr. Volarich providad addendum to his report, and included
limitations, which renders the ALJ’s reasoning diisscounting the opinion invalid. He argues
that the ALJ should be allowed teevaluate Dr. Volarich’s opiniotonsidering the addendum.

Dr. Volarich authored an “Addendum WdE of February 16, 2016” (“Addendum”) on
May 26, 2017. (Tr. 82-87.) In the Addendum, Dolarich indicated that he had “reexamined
and reevaluated” Lee regarding his Noven#t4 work-related injuries. (Tr. 82.) Dr.
Volarich concluded that Lee had reachedimaim medical improvement from a surgical
standpoint, but would require paimanagement indefinitely to cant his symptoms. (Tr. 85.)
He found that Lee had 50 percent permanenigbalisability of thebody at the thoracolumbar
spine due to his T12 compression fracture thgtiired surgical fusion, and recommended Lee
undergo vocational assessment to deitegrii he could return to work.ld. Dr. Volarich
further expressed the opinion that Lee had tHeviing work-related resictions: should avoid
all bending, twisting, lifting, pushing, pulling, eging, climbing, and other similar tasks as
needed; should not handle weights greater iftapounds, and limit this to occasionally; should
not handle weight over his headaway from his body, nor shalihe carry weight over long
distances or uneven terrain; should avoid remgim a fixed position for any more than 30
minutes at a time; and should change positiceguiently to maximize comfort and rest when

needed. (Tr. 86.)
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Lee argues that, considering this “newdence that sets forth limitations,” Dr.
Volarich’s opinion is more persuasive. (Doc. 1$a8.) He contendsalthis new evidence is
“material and relates back to the 2/16/16 IME report.ld. The undersigned disagrees. The
Addendum was dated May 26, 2017, and was basddr. VVolarich’s second examination and
review of new medical evidence. As such, iswat probative as tioee’s condition during the
relevant period, which was more than two ygatrsr to Dr. Volarich’s Addendum. Indeed, the
Appeals Council considered theldendum and found that it did “not relate to the period at
issue. Therefore, it does not affect the sieci about whether [Lee whdisabled beginning on
or before December 31, 2014.” (Tr. 2.) Further, the Addendum did not cure the other
deficiencies of Dr. Volarich’s opinion set doy the ALJ. For example, Dr. Volarich’s opinion
remains inconsistent with
the other medical evidence @&oord during the period at issygrmanent partial disability
percentages assessed under the workers’ caapen law do not correlate to functional
limitations; and the opinion considevocational factors not relevaistthe RFC determination.
Thus, the Addendum has no effect on the ALdssideration of Dr. Viarich’s opinion. The
ALJ did not err in assigning little weigb Dr. Volarich’s February 2016 opinions.

2. Worsening of Lee’s Condition

Lee argues that the ALJ erred in finding Lee’s condition improved to the point he was
capable of performing medium work within twelvenths of his initial injury and experienced a
worsening of his condition significantly after higeléast insured. Heontends that there was
no evidence to suggest there was a signifisamsening of his lumbar spine impairment.

The following findings of the ALJ are at issue:

The overall evidence indicates that th@mant initially had a good recovery
from his initial spinal injury. While th medical evidence indicates a subsequent
worsening of the claimant’s spine impaent in 2016, such worsening occurred
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after the date last insured. This ende supports the determinization that the
claimant retained the residual functiocapacity to perform medium exertional
work, with the additional postural andveronmental limitations set forth above,
through the date last insured (when thensdmt's recovery period of 12 months is
considered).

(Tr. 25.)

In support of her finding that Lee initiplexperienced a good recovery from his

surgery, the ALJ cited the following evidence:

e X-rays of the thoracic and lumbspine Lee underwent in December 2014
showed a T2 fracture managed by the fusion and unchanged mild
degenerative disc disease from b3to S1 levels. (Tr. 22, 723-24.)

e On his December 17, 2014 follow up with neurosurgeon Wilson Ray,
M.D., Lee was walking with thassistance of a cane and had good
strength in the bilateral upper andavier extremities; Dr. Ray advised him
he could discontinue use of thetacolumbosacral orthosis (“TLSO”)
brace and could start physical therapy. (Tr. 22, 682.)

e Lee started physical therapy ondeenber 19, 2014, and by January 23,
2015, was reporting only intermittent back pain and spasm and hip pain,
and had improved his lumbar rangawidtion in almost all planes. (Tr.
23,444-45))

e In early February of 2015, Lee repalttihat he was no longer taking pain
medication. (Tr. 23, 452-54.)

e Lee demonstrated improved gait paitand range of motion at his March
9, 2015 physical therapy appointment. (Tr. 23, 463.)

e At his March 19, 2016 follow-up with Dr. Ray, Lee reported that his pain
continued to get better; Dr. Rayaag advised Lee to discontinue his
TLSO brace. (Tr. 23, 668.)

e At physician visits between Ap2015 and August 2015, Lee was
consistently observed to exhibit a mal gait and station, was able to toe
walk and heel walk bilaterally withut difficulty, exhibited full bilateral
lower extremity strength with norrheuscle bulk and tone, and had
normal sensation. (Tr. 23, 545-58, 615-19.)

e At his August 13, 2015 FCE, Lee wadeatw lift 50 pounds occasionally
from the floor to his waist, 40 pounftem his waist to shoulder and floor
to shoulder, and 35 pounds from waisboterhead; touch the floor with a
fair squat; and climb stairs and rampighout the use ofiand rails. (Tr.
23-24, 583-87.)

e On August 19, 2015, based in part on the findings from the FCE, Lee’s
physical medicine and rehabilitatiphysician, James L. Williams, M.D.,
found that no further treatment or evaluation was necessary. (Tr. 24,
620.)
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The evidence cited above and thoroughly dised by the ALJ supports the ALJ’s finding that
substantial improvement occurred in Leedsk impairment from the time he underwent surgery
in November 2014 to approximately August 2015.

The ALJ next found that the record indedisubsequent worsening of his spinal
impairment. The ALJ stated that Lee complained of worsening pain symptoms to Dr. Ray at his
one-year follow-up in January of 2016. (Z4, 641.) Dr. Ray referred Lee to a pain
management physicianld. Lee started seeing pain management specialist Helen Blake, M.D.
in May 2016, at which time Dr. Blake order@dCT myelogram. (Tr. 24, 787.) Lee underwent
a CT myelogram of the thoracolumbar spomeJune 17, 2016, which revealed the following:

mild left greater than right foraminal stenosid.at4 and mild left greater than right foraminal
stenosis at L4-5 as well as a central broagketalisc protrusion at ES1 without significant
central canal or foraminal stenosis. (Tr. 24, B836r Dr. Blake prescribed multiple medications
and administered epidural sterd@mjections to various levels @iie thoracic and lumbar spine.
(Tr. 24, 788-810.)

The evidence cited by the ALJ supports her finding that Lee’s spinal condition worsened
sometime in 2016. The undersigned notes thastheeibefore the ALJ in this action is whether
Lee established that he was unable to performaaomi¢ due to his spinal impairment for at least
twelve months and that this occurred priothe expiration of his insured status on December
31, 2014. The ALJ found that Lee did not miét burden because his back impairment
substantially improved throughotlite course of 2015, such theg was capable of performing
medium work by August 2015. The ALJ was nequired to demonstrate by substantial
evidence her additional finding that Lee experiehgesubsequent worsening of his condition.

Thus, Lee’s argument lacks merit.
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3. Lee’s Subjective Symptoms

Lee next contends that the ALJ did not propednsider Lee’s subjective complaints or
credibility 3

In assessing a claimant’s credibility, the Alnust consider: (1) the claimant’s daily
activities; (2) the duration, intensity, and frequen€ pain; (3) the prepitating and aggravating
factors; (4) the dosage, effaeness, and side effects of medication; (5) any functional
restrictions; (6) the claimant’s work history)da(7) the absence of objective medical evidence to
support the claimant’s complaintd=inch v. Astrue, 547 F.3d 933, 935 (8th Cir. 200®)pl aski
v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). “Thedibility of a claimant’s subjective
testimony is primarily for the ALJ to decide, not the court®&arsall v. Massanari, 274 F.3d
1211, 1218 (8th Cir. 2001). “If an ALJ explicittiiscredits the claimaisttestimony and gives
good reason for doing so, [a court] will normallyfeteto the ALJ’s credibility determination.”
Gregg v. Barnhart, 354 F.3d 710, 714 (8th Cir. 2003)5ee also Halverson v. Astrue, 600 F.3d
922, 932 (8th Cir. 2010 ox v. Barnhart, 471 F.3d 902, 907 (8th Cir. 2006). For the following
reasons, the Court finds that the reasons offieyetie ALJ in support of her analysis of Lee’s
subjective complaints are based on substantial evidence.

The ALJ first reviewed the objective mediealidence regarding Lee’s impairments and
found that it was not entirely consistent with Lseslubjective allegations of disabling pain during
the relevant period. Although the ALJ may ndy solely on objective medical evidence to

discount a claimant’s subjective symptoms, gnsirely proper for the ALJ to consider the

3Social Security Ruling 16-3p eliminated the teeredibility” from the analysis of subjective
complaints. However, the “regulations on evaluating symptoms are unchanged.” SSR 16-3p,
2017 WL 5180304 (Oct. 25, 2017); 20 C.F.R. 88 404.1529, 416.929.
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objective medical evidence in assessing a claimant’s sympt@esSSR 16-3p, 2017 WL
5180304, at *5Goff v. Barnhart, 421 F.3d 785, 792-93 (8th CR005) (holding that it was
proper for the ALJ to consider unremarkablenilid objective medical findings as one factor in
assessing subjective complaints).

The ALJ noted that post-operative imagirmgsistently showed preserved alignment, no
evidence of instrumentation failure, and no progossi the degenerative disc disease noted.
The only significant abnormality shown on inmagoccurred in June of 2016, well after the
relevant period. The ALJ next stated that treatmemtes between April 2015 and August 2015
consistently revealed Lee exhibited a normal gaidt station, the abilitie® toe and heel walk,
no muscle spasm or tenderness on examindtibrilateral lower extremity strength, normal
deep tendon reflexes bilagdly, and normal sensation(Tr. 29-30, 462-63, 517-73, 576-77,
580-81, 608-29, 632.) She noted that Lee’s physical therapist initially observed him to exhibit
limited active lumbar range of rtion and strength, but his lumbamnge of motion and strength
improved substantially by the summer of 2015. (Tr. 30, 498.) The ALJ therefore found that
the overall medical evidence does not support thenéxf symptoms and limitations reported by
Lee. (Tr.30.)

The ALJ next pointed out that Lee stoppéedrg his pain medication by February of
2015. (Tr. 30, 452-54.) The ALJ may properdnsider the strength of a claimant’s
medication in assessing the consistencthefclaimant’s subjective complaintddaynesv.

Shalala, 26 F.3d 812, 814-15 (8th Cir. 1994) (“A lackstfong pain medication is inconsistent
with subjective complaints of disabling pain.”).

The ALJ noted that treating physician Dr. Witlia advised Lee that no further treatment

was necessary in August 2015. (Tr. 30, 624.) She stated that, although Lee subsequently
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sought pain management treatment in May of 201§ aitcurred well aftethe date last insured
and in conjunction with the development of increased lumbar disc pain. (Tr. 30.) The ALJ
stated that Lee’s conservative and efficacioeattnent history during threlevant period is not
entirely consistent with hislalyations of disabling painld. The ALJ properly considered
Lee’s conservative treatment history in determgnthe consistency of his complaints with the
record. Kamannv. Colvin, 721 F.3d 945, 950-51 (8th Cir. 20XBpting that the ALJ properly
considered that the claimant was seen “reddfiinfrequently for his impairments despite his
allegations of disabling symptomsQasey v. Astrue, 503 F.3d 687, 693 (8th Cir. 2007) (noting
that the claimant sought treatment “far leggjfrently than one would expect based on the
[symptoms] that [he] alleged”).

The ALJ next discussed inconsistencies ig’keestimony. She notedat Lee testified
at the hearing that physical therapy only provided him “a little bit offiigr®ut his treatment
notes reflect substantial improvement. @0, 105, 580.) Similarly, the ALJ stated that Lee
testified that he experienced worsening af péin symptoms during his course of physical
therapy, but his treatment notes show his paitreased between late 2014 and August of 2015.
(Tr. 31.) Additionally, Lee reported in hiday 2015 Function Report that he could no longer
do yard work or household chores, yet durirgggame time period he told medical providers
that he was increasing his adies during the day and could glard work. (Tr. 31, 553, 578.)
The ALJ properly considered theseansistencies in Lee’s statements.

In conclusion, the Court findbat the ALJ’s evaluation of legs subjective complaints is
based on substantial evidence and is consistiémiregulations and case law. The ALJ
acknowledged that Lee’s back impairment wazadise pain and limitations and took this into

consideration in determining his RFC. €TALJ, nevertheless, found the record was
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inconsistent with Lee’s allegation of an impaimhéhat was disabling for twelve months during
the relevant period.

4. RFC Determination

Lee next argues that the RFC formulalbgdhe ALJ is notgpported by substantial
evidence. He contends that the RFC is baged the FCE, yet the FCE is not fully supportive
of the ALJ’'s RFC findings.

RFC is what a claimant can do despite higthtions, and it must be determined on the
basis of all relevant evidence, includingdizal records, physician’s opinions, and the
claimant’s description of his limitationsDunahoo v. Apfel, 241 F.3d 1033, 1039 (8th Cir.
2001). Although the ALJ bears themary responsibility for asseing a claimant’s RFC based
on all relevant evidence, a claimanRFC is a medical questionSee Lauer v. Apfel, 245 F.3d
700, 704 (8th Cir. 20018 ngh v. Apfel, 222 F.3d 448, 451 (8th Cir. 2000). Therefore, an ALJ
is required to consider last some supporting evidencerfra medical professionalSee
Lauer, 245 F.3d at 704 (some medical evidence muygpart the determination of the claimant’s
RFC);Casey v. Astrue, 503 F.3d 687, 697 (8th Cir. 2007) (the RFC is ultimately a medical
guestion that must find at least some supjoitte medical evidence in the record).

As previously discussed, the ALJ accordgeat weight to thepinion provided by the
therapists in the FCE that Lee was capableeoforming work within the medium exertional
level. (Tr.25.)

The ALJ also considered and assigned “sdigamnt weight” to theopinion of treating
physician Dr. Williams. (Tr. 25.) Dr. Williamiseated Lee between April 6, 2015, and August
19, 2015. (Tr.521-73, 613-20.) Dr. Williams initiaixpressed the opinion that Lee could not

return to work; but on August 19, 2015, he found thes could return tavork immediately and
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was limited to lifting 75 pounds maximum and 35 pounds frequently. (Tr. 25, 624.) He
concluded that Lee had reached maximum medhgatovement, and that his permanent partial
impairment for his thoracic spine injury wayee percent. (Tr. 25, 619.) The ALJ indicated
that she was assigning significant weight to Williams’ opinion because he was a treating
physician and his opinion was consistent withfindings on examination of normal gait, no
muscle spasms or tenderness in the spinetimegdraight-leg raise, normal lower extremity
strength, and normal sensation aeffiexes. (Tr. 25-26, 544-58.)

The ALJ gave “some weight” to the opinion@éniel L. Kitchens, M.D. (Tr. 26.) Dr.
Kitchens reviewed the medical records andmeied Lee on November 4, 2015. (Tr. 630-38.)
On examination, Dr. Kitchens found Lee’stgaas steady, he had normal bilateral lower
extremity strength, and intact sensatiotight touch and pinpri throughout except for
“subjective” decrease to pinpki@long his incision. (Tr. 2@632.) He expressed the opinion
that Lee had reached maximum medical improverardthad a permanent partial disability of
five prevent related to his workplace injuryTr, 26, 638.) The ALJ noted that Dr. Kitchen’s
disability rating provided for the purpose of werk’ compensation valuations was not probative
in this case, and that Dr. Kitche did not provide angpecific functional limitations. (Tr. 26.)

Lee argues that there is no nediopinion in the record findg he is capablef all the
functional requirements of medium work. Bach opinion, however, is required. Although an
RFC must be based “on all reént evidence, including the medl records, observations of
treating physicians and others, ardindividual’'s own descriptioaf his limitations,” an RFC is
nonetheless an “administrative assessment’—amoedical assessment—and therefore “it is the
responsibility of the ALJ, not a physiciato determine a claimant’s RFC.Boyd v. Colvin, 831

F.3d 1015, 1020 (8th Cir. 2016). Thus, “theragdsrequirement that an RFC finding be
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supported by a specific medical opinionHensley v. Colvin, 829 F.3d 926, 932 (8th Cir. 2016).
Ultimately, the claimant is responsible faoviding evidence relating to his RFC and the
Commissioner is responsible fadevel oping the claimant’s “completeedical history, including
arranging for a consultative examination(g)etcessary, and making eyeeasonable effort to
help [the claimant] get medicedports from [the claimant’s] awmedical sources.” 20 C.F.R.
88 404.1545(a)(3), 416.945(a)(3) (emphasis in original).

The ALJ found that Lee had the RFCperform medium workvith the following
additional limitations: can lift, carry, phsor pull 50 pounds occasionally and 25 pounds
frequently; can sit for six hours an eight-hour workday and staodwalk for six hours in an
eight-hour workday; can nevelirab ladders, ropes, or scaffeldand can have no exposure to
unprotected heights or hazardous machinery. (Tr. 21.)

In making this determination, the ALJ assed the consistenoy Lee’s subjective
complaints with the record as previously dissed. The ALJ also summarized the extensive
medical evidence in this case. The ALJ's RFG wansistent with the opinions of Mr. Hinson
and Mr. Turner, Dr. Williams, and Dr. Kitchens. The ALJ also considered Dr. Ray’s treatment
notes in the year following Lee’s surgery, gigsical therapy treatment notes revealing
improvement.

The Court finds that substantial evidencelmrecord as a whelsupports the ALJ’s
RFC determination. The medical evidence aw¢hat Lee’s spinal impairment improved
following surgery, such that he was capablp@afforming a limited rangef medium work.

Lee has failed to demonstrate the presence cfabliing impairment for at least twelve months

during the relevant period.
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An ALJ’s decision is not the disturbed “so long as the...decision falls within the
available zone of choice. An ALJ’s decisiomis outside the zone of choice simply because
[the Court] might have reached a different coan had [the Court] been the initial finder of
fact.” Buckner v. Astrue, 646 F.3d 549, 556 (8th Cir. 2011) (quotBigadley v. Astrue, 528
F.3d 1113, 1115 (8th Cir. 2008)). Although Leecttes why a different conclusion might
have been reached, the ALJ’s decision, andetber, the Commissioner’s, was within the zone
of choice and should not be reverdgedthe reasons set forth abové&ee Fentressv. Berryhill,
854 F.3d 1016, 1020 (8th Cir. 2017) (concluding thafHjle it was not surprising that in an
administrative record which exceeds 1,500 p&agtsmant] can point to some evidence which
detracts from the Commissioner’s deterntim, good reasons and stdr#tial evidence on the
record as a whole support ther@missioner’'s RFC determination).

Accordingly, Judgment will be entered sepelgain favor of Defendant in accordance
with this Memorandum.

/s/ Abbie Crites-Leoni

ABBIECRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 10 day of September, 2019.
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