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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DISTRICT
KENDREAL GRAHAM,

Petitioner,

V. NO. 4:18 CV 1580 HEA

UNITED STATESOF AMERICA,

N N N N N N N N

Respondent.

OPINION. MEMORANDUM AND ORDER

This matter is before the court on Motion to Produce Affidavit [Doc. #4]
filed on January 2, 2019. No opposition has been filed by Petitioner and although
the Respondent has requested Defense Counsel provide such affidavit addressing
the issues raised by Petitioner, rifcdavit has been filed. Upon review of the
filings and issues presented the Motion to Produce will be granted.

BACKGROUND

Petitionerfiled a motion for postconviction relief pursuanto 28 U.S.C
8§2255. [Doc. #1]. Petitioner alleges ineffective assistanceof counselfrom
Assistant Federal Public Defender Diane Draganat various stagesof her
representation.

Petitioner allegethat sheinstructedMs. Draganto file a noticeof appeal

on her behalf, but Ms. Dragan failed to do so. It is also alleged she was
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threatenedy Ms. Draganto pleadguilty andpromisedby Ms. Draganthat she
would only serve a termof sevenyearsimprisonmentf shedid. Petitioner goes
on allegethat Ms. Dragandid not allow her to review the discoveryproduced

by the United States.The nature of the allegations necessarily relate to

conversationthatwould otherwisée shieldedby the attorneyclient privilege.

DISCUSSION

Petitioner has waived her right to asserther attorneyclient privilege
with regardto her allegationsof ineffectiveassistancef counselin herSection
2255 motion. See Hunt v. Blackburn, 128 U.S. 464, 470471 (1888); United
Sates v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir. 1991) (Attorneyclient
Aprivilege may implicitly be waived when defendantassertsa claim that in
fairnessrequiresexaminationof protectedcommunications.@ )Jnited States v.
Ballard, 779 F.2d 287, 292(5th Cir. 1986). A defendantaivesattorneyclient
privilegewhen shemakes

anattack. . . upon [herhttorney’sconductwhich calls intoquestion
the substanceof their communicationsA client has a privilege to
keep[her] conversationswith [her] attorneyconfidential, but that
privilege is waived when a client attacks [her] attorney’s
competencean giving legal advice, puts in issuethat advice and
ascribes a course of action to [her] attorney that raises the
specterof ineffectivenessof incompetence.. . . Surely a client
Is not free to make various allegations of misconduct or
incompetencavhile the attorney’slips are sealedby invocation of
the attorneyclient privilege. Such an incongruousresult would be
inconsistentwith the object and purpose of the attorneyclient



privilege and a patentperversionof the rule. When a client calls
into public question theeompetencef [her] attorney, the privilege
Is waived.
Tasby v. United Sates, 504 F.2d 332, 336 (8th Cir. 1974) (citations omitted).

See also United

Sates v. Davis, 583 F.3d 1081, 1090 (8th Cir. 2009) (holding that defendant
“waivedtheattorney client privilegewhen[defendantjassertedhe shouldbeable
to withdraw his guilty plea basedon the erroneousadvice of his appointed
counsel”)(citationomitted).

Here, the claims by Petitioner clearly implicate privileged
communicationsand requireanexaminatiorof the communications which would
be subject to the privilegd.hereforetheprivilegeis waived.

As noted by thé&sovernmentan evidentiaryhearingcould be conducted
relativeto the allegationsmadeby Petitioner, butAthe >missing=information
canbe obtainedmore expeditiouslyby requiring [her] former defenseattorney(]
to provide [an] affidavit]] respondingto the allegationsraisedin [her] ‘2255
motion.@ Wright v. United States, 2008 WL 4276206(D. Del., Sept.17,2008);
see also United Sates v. Adgiumo, 2015 WL4920000(D. Minn., Aug. 18, 2015)
(rejecting defendant’sargumentthat waiver extendsonly to testimonyat an
evidentiaryhearing and holding defensecounselis permittedto revealrelevant

attorneyclient communicationsn an affidavit).



Accordingly,

IT ISHEREBY ORDERED that the Motion to Produce Affidavit [Doc.
#4] isGRANTED.

IT IS FURTHER ORDERED that Assistant Public Defender Diane
Dragan is hereby ordered to produce, within 14 days of the datesairtter, an
affidavit addressing those claims of ineffective assistance of counsel relating to
communications to and between counsel and Petitioner as enumerated in the
Petition for relief [Doc. #1].

Dated this 8th day of March, 2019

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE




	UNITED STATES DISTRICT COURT
	EASTERN DISTRICT OF MISSOURI
	EASTERN DISTRICT
	BACKGROUND
	DISCUSSION

