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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CHANDRA CARTER o/b/o/ E.K.W.)
Plantiff,
V. Case No. 4:18C¥748 HEA
ANDREW M. SAULY,
Commissioner oSocial Security
Administration

Defendanh

— N e e N L e N

OPINION, MEMORANDUM AND ORDER

This matter is before the Court guadicial review of a final decision of the
Commissioner of th&ocialSecurityAdministration (SSA) denying.K.W.’s( a
minor child) application for Supplemental Security Income (SSI) under Title XVI
of the Act. Chandra Carter is pursuing this matter on behalf of the minor and
pursuant t& 405(g) of Title Il of the Social Securif\ct (Act), 42 U.S.C. 88§ 1381,
et seqThe Court has reviewed the bridited by the parties and the entire
administrative record, including the transcript and medical evidefroethe

reasons set forth below, thdenial of E.K.W’s application will be affirmed.

1 The Court takes judicial notice that on June 4, 2019, Andrew M. Saul was confirmed as
Commissioner of Social Sectyi Seehttps://www.congress.gov/nomination/116th-congress/94.
Pursuant to Federal Rule of Civil Procedure 25(d), Commissioner Saul is satidttuNancy

A. Berryhill as defendant in this action. No further action needs to be taken to contmsitthi
by reason of 42 U.S.C. 8§ 405(g) (last sentence).
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Facts and Background

Plaintiff filed anapplicationfor children’s SSI on behalf of her minor son
E.K.W. onDecember &, 2015 allegng adisability onset datef December 1,
2015. Theapplication wasnitially deniedon February 25, 2016. Plaintiff
requested a hearing before an Administrative Law Judge @L3ay 12, 2016.

OnNovember 30, 2017, a hearing was hdintiff waived her right to
counsel.Following the hearinghe ALJ issued a decision dfebruary 13, 2018
finding that plaintiff was not disabled under the Act. Plaintiff filed a Request for
Review of Hearing Decision/Order and $aptember 1,32018, the Appeals
Council denied her request for reviewhe decision of the ALJ stands as the final
decision of the Commissioner.

RecordEvidenceand Testimony

On January 10, 2015, E.K.W. presented to People’s Health Centers for a
well child exam. This was his first visit to People’s Health Centelesswas
examined by Dr. Sarah Bryant. Plaintiff reportedr. Bryantthat she was
concened about E.K.W.’s behavior and activity, and that E.K.W. was very active
“all the time.” Dr. Bryant discussed behavioral interventions with Plaintiff and
referred her to a child psychologist to discuss behavior pansBryant noted
thatE.K.W. exhibited ag@ppropriate behavior. E.K.W. “passed” ajydarold

developmental milestones, except for drawing people, whi¢kalled,” and

_2-



playing well with others, which he did “sometimes.” E.K.W.’s grade level was
pre-sschooj he was noted as performinggrade level and not having a learning
disability.

On November 24, 2015, E.K.W. presented to People’s Health Centers for a
well child checkup and behavioAgain, le was examined by Dr. Bryantho
noted thakE.K.W. exhibited agappropriate behaviandthat dl areas of
development were appropriate fos age. E.K.W. was attending full day
kindergarten, performing at grade levaahddid not have a learning disability; he
also reported being suspended or expelled. Plaintiff reptwrted Bryantthat
E.K.W.’s behavior was a big problemthat E.K.W. was very hyperactiveas
running around all the time, and had been getting aggressive with his teachers.
Plaintiff stated that E.K.W. exhibited similar behavior at home, though not as bad.
Plaintiff alsoreported that E.K.W. had similar behavioral problems irkoreshe
reported that he hadn’t been doing anything “out of the ordinary” or “aggressive”
at home until that year, although he would get into fights with his cousins. Dr.
Bryant noted thabo IEP evaluation had bedore, and that Plaintiff was
interested in irnome therapy services. Dr. Bryant’s patient plan for E.K.W.
included completion of “Vanderbilts,” (presumably the ADHD Diagnostic Rating
Scales for parents and teachsex, e.gMark L. Wolraichet al, Psychometric

Properties of the Vanderbilt ADHD Diagnostic Parent Rating Scale in a Referred

-3-



Population J.oF PEDIATRIC PSYCHOL., Volume 28, Issue 8, December 2003,559
568, available athttps://doi.org/10.1093/jpepsy/jsgQdéndreturning forafollow-
up. She also noted thstteshould would refer to Epworth.

On December 15, 2015, E.K.W. presented to People’s Health Centers for
ADD/ADHD and was examined by Dr. Janelle Spaulding. During the exam,
E.K.W. was oriented to time, placperson, and situation and exhibiéegk
appropriatébehavior. E.K.W. was attending full day kindergarten, was performing
at grade level, and did not have a learning disability. All areas of development
were note as appropriate for E.K.W.’s age. Plaintiff reporteddr. Spaulding
that E.K.W. had behavior problems at home and school that had persisted for more
than six months. Plaintiff reported continuing issues at school, including E.K.W.’s
oneday suspension the week prior, and noted that E.K.W. was pending IEP. Dr.
Spaulding noted that the Vanderbilt scales had been completed by a parent and by
a teacher. Spaulding assessed E.K.W. as having ADHD predominantly
hyperactive type, and started E.K.W. on Adderall XR 5 mg. E.K.W. was to follow
up in cne month and pursue a behavioral therapist.

In the initial Disability Report (Form SSA8820) dated December 29, 2015,
Plaintiff listed People’s Health Centersia&.W.’s only medical provideand

notedthat E.K.W.’s first visit to People’s Health Centaras in August 2015.



Plaintiff also reported that E.K.W. was a Kindergartener at Jamaa Learning Center
beginning in August 2015 and listed no other educational history

On January 4, 2016, the Office of Special Education for St. Louis Public
Schools rgsonded to a SSA request for information, stating that it “[could] not
locate information indicating that [E.K.W.] received special education services.”

The record containskebruary 2, 2016 letter from Epworth Family Support
Networkwhichindicates thatE.K.W. was being seen by a family therajist
contains no information about assessment or treatmekebruary 2, 2016
Authorization for Release of Information between Epworth and Jessica Arteaga of
Grace Hill HomeBased Head Start Family Educatisralso present in the record.

On February 11, 2016, E.K.W.’s teacher at Jamaa Learning Center, Megan
Willard, wrote about her observations of E.K.W. after being on ADHD medication.
Willard wrote that she saw a great difference in him, &itk.W.’s ability to focus
his attention improving to all day instead of just moments throughout the day. He
had also calmed down and spoke in a more understanding and respectable way.
Willard noted that E.K.W. was, however, sleeping more often in class and
complainirg that he did not feel welyhich could takeip a half to full day of
learning. Willard also wrote that on days that E.K.W. said he did not feel well and
thus did not take his medication, his behavior was uncontrollable because he could

not control his hyperactive body and mind and spoke about unrealistic situations.
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On February 25, 2016, Linda Skolnigkstate psychological consultant,
submitted a Disability Determinatidexplanationin E.K.W.’s case. Dr. Skolnick
opined that E.K.W.’s impairment of ADBiwas severe, but did not meet,
medically equal, or functionally equal the SSA listings. Dr. Skolnick found that
E.K.W had some limitations in attending and completing tasks and in interacting
and relating with others, but that these limitations werethess marked. Dr.
Skolnick noted that E.K.W.’s medical providers reported that he performed at
grade level in a regular educational setting and exhibitedpgepriate behavior
at medical exams. She also noted that E.Ka8d. recently started ADHD
mediations, and noted Plaintiffteportsthat E.K.W. was activyehadbehavioral
problems at home and school, and sometimes fought his cousins.

In the Disability Report+ Appeal (Form SSA3441) dated May 13, 2016,
Plaintiff wrote that E.K.W.’s medical condith changed in January 2016 in that
she Thas]to go to the school every day. [E.K.W.] hit the teacher. Hs}amut of
the classroom. He can’t stay focused. Hishkids. He doesn’t follow directions.

He gets angry and tears up things.” She also noted that “[E.K.W.] is very
aggressive. He is angry. We don’t know what is wrong with him. When we try to
talk to him he just cry. He has always been like that, but it has gotten worse.” On
the appeal form, Plaintiff indicated that E.K.W. had received morécadezhre

since the initial applicatior People’s Health Centers was still listed as the only
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medical provider. Plaintiff also listed Head Starace Hill as an entity with
medical information about E.K.W., noting that “Jessica came to the house for a
hour two times a week to do activities with him.” Plaintiff again listed Jamaa
Learning Center as E.K.W.’s school. She wrote that E.K.W. was currently on
Adderall for ADHD, prescribed by the People’s Health Centers, and that the
Adderall sometimes had the side effect of making E.K.W. hyper. A waily
activities, Plaintiff wrote that E.K.W. was very hyper and started wetting the bed.
The record contains four “Work Charts” from E.K.W.’s schdaling from
August and September 2017. The charts show that for the four weeks recorded,
E.K.W. received mostly frowninface marks and neutrtdce marks for the
categories of “Stayed in seat when appropriate,” “Raised hand to speak,” “Talked
at appropriate times,” “Stayed on task to complete work,” antdWwed
directions.” E.K.W. did receive some smilif@ces over the course of the four
weeks. On the first chart, E.K.W.’s teacher wrote that on August 29, 2017, E.K.W.
was talking and playing too much in class and would not sit still for instructions.
On August 31, the teacher wrote that E.K.W. was still having difficulty staying
focused, sitting still, and trying to complete work. On September 1, she wrote that
E.K.W. stayed in his seat but was not completing his work. On the second chart,
dated Semmber 11, the teacher wrote, “[E.K.W.] is still having difficulties staying

focused in class and completing his work.” On the third chart, the teacher wrote,
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“[E.K.W.] is having difficulties sitting still and follow[ing] directions and
completing his worK The fourth chart contains no written remarks.

At the time of the hearingn November 30, 201’ E.K.W. wasseven years
old and in second gradét the hearingE.K.W. sad thathedid notknow what
grades hevas making in schoolHe stated that he led math and ain’t like
doing science E.K.W. saidhe hal friends at school. Hstaed that hedok
medication before school and that the medicationdudipn pay attention and
stay focused in schooE.K.W. stated that he listedto his teachers in school; he
also stated that heddnot behave in school.

At the hearingPlaintiff testified that E.K.W. hdibeen on 15 milligrams of
ADHD medication since approximately 201Brior to that, he took 5 milligrams
and then 10 milligrams. PlaintifibughtE.K.W.’s medicationhelpedhim stay
focused in school but noted that E.K.W.’s teachers balitheemedicatiorwore
off during lunchtime.Plaintiff stated thaE.K.W.’s teachereported having no
problems with E.K.Wwhenhewas on his medicine in the morning. Tkather
alsotold Plaintiff that after lunch, E.K.\WWvouldstart acting oytnot completing
his work, not sitting down, and talking a Id®laintiff told the ALJ thashe was
taking E.K.W. to the doctor to address this issue the next day. The ALJ asked if
Plaintiff was going to talk to the doctor about seeing what E.K.Wstskéhat his

concentration and behaviaould be constarthroughout the dayPlaintiff said
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yes The ALJ askedPlaintiff if there was anything else she wanted to tell him;
Plaintiff declined.

E.K.W.’s St. Louis Public Schools progress report for Second Grade,
Quarter 1 (Fall 2017) shows that E.K.W. received marks for “Satisfactory
Progress” in Science, Social Studies, Art, and Physical Education & Health. He
received marks for “Needs Additional Support” in Language, Reading, and Math.

On April 2, 2018, Dr. Gita Malur from the People’s Health Centers
examined E.K.W. and prepared a Medical Examination Report for his school. The
report listed “ADHD- predominantly hyperactive type” as E.K.W.’s dizl
condition andnedications as Adderall XR 15 milligrams in the A.M. daily and
Adderall 5 milligrams around 3 P.M. dailyor. Malur also wrote a letter
requestinghat the recipient of the letter provide E.K.W. with “all extra resources
to help him with learning.”

Statement of I ssues

Generally, the issues in a Social Security case are whether the final decision
of the Commissioner is consistent with the Social Security Act, regulations, and
applicable case law, and whether the findings of fact by theafd 3upported by
substantiakvidence on the record as a whottere Plaintiff assertshe ALJ

failed tofully and fairly develop the record because the ALJ did not ask Plaintiff



probing questions about completion of the record amtemaeffort to develop
the evidence.
Standard for Deter mining Disability

A claimant under the age of eighteen is considered disabled and eligible for
SSI under the Social Security Act if he “has a medically determinable physical or
mental impairment, which results in marked and severe functional limitations, and
which can be expected to result in death or which has lasted or can be expected to
last for a continuous period of not less than 12 months.” 42 U.S.C. §
1382c(a)(3)(C)(i).

The Commissioner is required to undergo a tstep sequential evaluati
process when determining whether a child is entitled to SSI berléifits, the
Commissioner must determine whether the child is engaged in substantial gainful
activity. If not, the Commissioner must then determine whether the child's
impairment, oicombination of impairments, is sever@nally, if the child's
impairment is severe, the Commissioner must determine whether such impairment
meets, medically equals or functionally equals the severity of an impairment listed
in Appendix 1 of Subpart P of Part 404 of the Regulations. 20 C.F.R. § 416.924(a);
Garrett ex rel. Moore v. Barnhar866 F.3d 643, 647 (8th Cir.2004lf.the
impairment(s) meets or medically equals a Listing, the child is disab&ecett,

366 F.3d at 647If a child's impairment does not meet or medically equal a listed
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impairment, the Commissioner will assess all functional limitations caused by the
child's impairment to determine whether the impairment functionally equals the
listings. 20 C.F.R. § 416.9264al o functionally equal a listed impairment, the
child's condition must result in an “extreme” limitation of functioning in one broad
area of functioning, or “marked” limitations of functioning in two broad areas of
functioning. 20 C.F.R. § 416.926a(a)f this analysis showthe child not to have
an impairment which is functionally equal in severity to a listed impairment, the
ALJ must find the child not disable®berts o/b/o Oberts v. Haltet 34
F.Supp.2d 1074, 1082 (E.D.M0.2001).
ALJ Decision

TheALJ hereutilized thethreestep analysis as required in these caBes.
ALJ determined at Step One that Plaintiff had not engaged in substantial gainful
activity. The ALJ found at Stepwo thatPlaintiff had theseverampairment of
ADHD.

At Step Three, the ALJ found thtaintiff's impairmentdid notmeet
medically equal, or functionally equidde severity of an impairment listed20
C.F.R.Part 404 Subpart PAppendix 1. An impairment functionally equals a

listed impairment if the child has “marked” limitatidns two domains of

2 A “marked” limitation “seriously” interferes with a claimant’s ability indeperttieto initiate,
sustain, or complete activities. 20 C.F.R. § 416.926a(e)(2).
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functioning or an “extreme” limitatiotin one domain.20 C.F.R. § 416.926(a).

The six domains are: acquiring and using information; attending and completing
tasks; interacting and relating with others; moving about and manipulating pbjects
caring for yourself; and health and physical weding. 20 C.F.R. §
416.926a(b)(1)(Hiv). When evaluating the ability to function in each domain, the
ALJ considers information that will help answer the following questions “about
whether your impairment(s) affect your functioning and whether your activities are
typical of other children your age who do not have impairménté/hat activities

are you able to perforn(ii) What activities are you not able to perfor(m)

Which of your activities arkmited or restricted compared to other children your
age who do not have impairmen(is) Where do you have difficulty with your
activities—at home, in childcare, at school, or in the commuifityDo you have
difficulty independently initiating, sustaining, or completing activit{@g;What

kind of help do you need to do your activities, how much help do you need, and
how often do you need it.20 C.F.R. § 416.926a(b)(2).he ALJ found that the
record evidence did not support a finding that E.KlAanextreme limitationn

one domain of functioning or marked limitationgwo of the domains

Specifically, the ALJ found that E.K.W. had no limitations in acquiring and using

3 An “extreme” limitation “very seriously” interferes with a claimant’s ability ineiegently to
initiate, sustain, or complete activities. 20 C.F.R. § 416.926a(e)(3).
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information, moving about and manipulating objects, caring for hinesadf health
and physical welbeing the ALJalsofound that E.K.W. had less than marked
limitations in attending and completing tasks and interacting and relating with
others.
Judicial Review Standard
The Court’s role in reviewing the Commigser’s decisin is to determine

whether the decision “complies with the relevant legal requirements and is
supported by substantial evidence in the record as a whBke*Fires v. Astrue
564 F.3d 935, 942 (8th Cir.2009) (quotiRgrd v. Astrue518 F.3d 979, 9818th
Cir.2008)). “Substantial evidence is less than a preponderance but is enough that a
reasonable mind would find it adequate to support the Commissioner’'s
conclusion.” Id. In determining whether the evidence is substantial, the Court
considers evidence that both supports and detracts from the Commissioner's
decision.ld. As long as substantial evidence supports the decision, the Court may
not reverse it merely because substantial evidence exists in the record that would
support a contrary outcome lbecause the Court would have decided the case
differently. SeeKrogmeier v. Barnhart294 F.3d 1019, 1022 (8th Cir. 2002)
Courtsshould disturb the administrative decision only if it falls outside the

available “zonef choice” of conclusions that a reasonable fact finder could have

reached.Hacker v. Barnhart459 F.3d 934, 936 (8th Cir.2006)he Eighth
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Circuit has repeatedly held that a court should “defer heavily to the findings and

conclusions” of the Social Security Administratiéturd v. Astrue621 F.3d 734,

738 (8th Cir. 2010)Howard v. Massanayi255 F.3d 577, 581 (8th Cir. 2001).
Discussion

Plaintiff argues that the ALJ did not fulfill his obligation to develop a full
and fair record. She cites Eleventh Circuit holdings for her contention that when a
claimant waives their right to counsel, “the hearing examiner’s obligation to
developa full and fair record rises to a special dut@rown v. Shalala44 F.3d
931, 934-35 (11th Cir. 1995]quotingSmith v. Schweike677 F.2d 826, 829)

(internal quotation marks omitted). According to those cdigbis special duty
requires, essentially, a record which shows that the claimant was not prejudiced by
lack of counsel. In carrying out this duty, the ALJ must scrupulously and
conscientiously probe into, inquire of, and explore for all the relevant’fdcs.
(internal quotation marks omitted).

Plaintiff contends that the ALJ violated E.K.W.’s due process rights because
he did not ask probing questions at the hearing and made no effort to develop the
record between February 25, 2016 and February 13, 2018, the date of the decision.
Plaintiff argues that the ALJ should have requested school records for all times
relevant to the claim to determine E.K.W.’s grades, attendance, and disciplinary

history. She also contends that the ALJ should have asked where E.K.W. was
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treated, if and where he attendsxinseling or therapy, whether he was screened
or qualified for the Special Education program after January 4, 2016, who
prescribed his medication, and the name of the doctor to whom Plaintiff was taking
E.K.W. the day after the hearing.

Although“the ALJ bears a responsibility to develop the record fairly and
fully, independent of the claimant's burden to press his’casead v. Barnhart
360 F.3d 834, 838 (8th Ciz004) “this duty is not neveending and an ALJ is not
required to disprove evepossible impairmerit. McCoy v. Astrug648 F.3d 605,
612 (8th Cir. 2011) “Ultimately, the claimant bears the burden of proving
disability and providing medical evidence as to the existence and severity of an
impairment. Kamann v. Colvin721 F.3d 945950 (8th Cir. 2013) “Past this
point,‘an ALJ is permitted to issue a decision without obtaining additional medical
evidence so long as other evidence in the record provides a sufficient basis for the
ALJ's decisiori”’ Id. (quotingNaber v. Shalala22F.3d 186, 189 (8th Cid.994).
“[T] he ALJ is not required to seek additional clarifying statements from a treating
physician unless a crucial issue is undeveldpddnes v. Astrye619 F.3d 963,
969 (8th Cir. 2010jquotingGoff v. Barnhart421 F.3d 785, 791 (8th CR005)
(quotation omitted))

Here, the evidenaa the recordgrovides a sufficient basis for the ALJ’s

decision. In determining that E.K.W. had no limitation in acquiring and using
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information, the ALJ relied on the treating physiciamdes that E.K.W.

performed at grade level, E.K.W.’s unremarkable progress reports from second
grade and lack of IEP or special education services as of January 2016, and Dr.
Skolnick’s finding of no limitation. Plaintiff argues that the ALJ should have
asked Plaintiff or E.K.W. whether he had since been reassessed for special
education and should have requested complete educational reldorgsver,

there was nothing in E.K.W.’s records or the hearing testimony to indicate a
limitation in acquiring andising information, thuthe record sufficiently

supported the ALJ’s finding no limitatioms that domain.

In determining that E.K.W. had less than marked limitation in attending and
completing tasks, the ALJ considered E.K.W.’s teachers’ reports from 2016 and
2017 that E.K.W. had difficulty staying focuse@ihe ALJ alsonoted that Plaintiff
testified at thedter hearing that increasing the dosage of E.K.W.’s medication had
improved his behavior and his ability to stay focused. In addition, E.K.W. testified
that his medication helped him pay attention and stay focuieain impairment
can becontrolled bytreatment or medication, it cannot be considered
disabling.”Brown v. Astrug611F.3d 941, 955 (8th Cir. 2010) (citiigyacev.
Astrue 578 F.3d 882, 885 (8th Cir. 2009)he information in the record was
sufficient to support the finding of a less thmarked limitationin the domain of

attending and completing tasks
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In determining that E.K.W. had less than marked limitation in interacting
and relating with othershe ALJ considere@laintiff's 2015 report to E.K.W.’s
physician that E.K.W. would fighwith his cousins and was becoming more
aggressive with teachers, as well as her statements in the May 2016 Disability
Appeal that E.K.W. hit his teacher and other children and was very aggressive.
The ALJ noted that Plaintiff's hearing testimony was t#t.W.’s behavior had
improved with medication. The record includes no other evidence of issues with
communication or formingmotional connections with others; to the contrary,
E.K.W. testified that he had friends at schatl was able to communicatéhv
the ALJ. The ALJ had sufficient evidence to determine that EKW had less than
marked limitation in interacting and relating with others.

In determining that E.K.W. had no limitation in moving about and
manipulating objects, the ALJ noted that no evidence in the record indicated that
E.K.W. had limitations in these areas. Indeed, neither Plaintiff, nor E.IRW.,
his teachers nor treating physicians ever noted anything to suggest limitation in
moving about or manipulating objects; this finding is therefore supported by
sufficient evidence.

In determining that E.K.W. had no limitation in caring for himself, the ALJ
relied onthe statement of E.K.W.’s teacher that when on medication, E.K.W. was

able to calm himself down. The ALJ also relied on Dr. Skolnick’'s assessment of
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no limitation in this domain. E.K.W.’s treating physicians also notedhikat
behavior was age appropriate at exams, and Plaintiff made no mention of any
issues with E.K.W. being able to care for himself. The ALJ’s finding is sugporte
by sufficient evidence.

In determining that E.K.W. had no limitation in health and physicalwell
being, the ALJ noted that no evidence in the record indicated that E.K.W. had
limitations in these areas. Nothing in the record indicatgscumulative phsical
effects of E.K.W.'s ADHD. The ALJ’s finding is therefore supported by sufficie
evidence.

In this case, the medical records clearly gave the ALJ sufficient medical
evidence to determine thatK.W. is not disabled E.K.W.’s reported behaviors
donot give rise to or constitutearked or severe functional limitations, and his
condition was managed with medication.

After carefulreview, the Court finds the ALJ’s decision is supported by
substantial evidence on the record as a whBkxkins v. Astra, 648 F.3d 892,

900 (8th Cir.2011)Punahoo v. Apfel241 F.3d 10331038 (8th Cir. 2001).
The ALJ’s clear and specific opinion is supported by substantial evidettee in
record, and therefoiis affirmed.

Accordingly,
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IT ISHEREBY ORDERED that the deaion of the Commissioner of
Social Security ig\ffirmed.

A separate judgment in accordance with this Opinion, Memorandum and
Order is entered this same date.

Dated thisA" day ofNovembey 2019.

—

HENRY EBDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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