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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
CANDACE OSBORNE
Plaintiff,
V. CASENO 4:18CVv181 HEA
CHARTER COMMUNICATIONS, INC,

Defendant.

N e e N

OPINION, MEMORANDUM AND ORDER

This matter is before the Court on Defendant’s MotmBismiss and
Compel Arbitration or in the Alternative, Stay Proceedings Pending Arbitration
[Doc 7]. Plaintiff did not file an opposition to thdotion, however, prior to the
filing of the Motion, Plaintiff filed a “Memorandum for Clerk” wherein she details
her position regarding arbitratiorfror the reasons set forth below, Metion to
Compel Arbitationis granted.

Facts and Background

Plaintiff filed this actiorpro se against Defendardn October 23, 2018
alleging thaher employment with Defendant was terminated in violation of Title
VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 208G=®(., based

on her sex.
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Defendant has submitted the Affidavit of Tammie Knapper, Director, HR
Technology for Charter Communications, LLC which sets outaht@wing:

SolutionChanneis Charter'ssmploymentbasedegaldisputeresolution
program("the Program"). On October6, 2017, Charterannouncedhe Program
by emailto all non-unionbelow the level of Executive Vice President, who were
active, or who were not on a leave of absence, on that date (hereinafter “Employees”).
Employeesreceivedthe email announcementrom Paul Marchand,Executive
Vice PresidentHumanResourcesatthe Charteiwork emailaddressssignedo
them.

The Solution Channel Announcementindicated to Employeesthat they
would be enrolledin the Programunlessthey optedout of the Programwithin 30
days. That 30-day period expired on November5, 2017. The Solution Channel

Announcemenstatedn part:

Unless yowptout of participatingin Solution Channel within thenext
30days,youwill beenrolled.Instructionsfor optingoutof Solution Channel
arealsolocatedon Panorama.

TheSolutionChannelAnnouncemenincludedalink to the SolutionChannel
webpage locatedn the Charterintranet siteaccessibleéo Employees,named
Panorama. The SolutionChannelwebpage wasccessibléo the Employeeson
Charter'snetwork,andincludedadditionalinformation regardinghe Program.

TheSolutionChannelvebpageaccessibléo Employeesn Panorama

includedareferenceandlink to Charter'sViutual Arbitration Agreement. The
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Solution Channelweb pageaccessibleéo EmployeesonPanorama also

includedthefollowing information:

Opting Out of Solution Channel

If you do not opt out of Solution Channelwithin the designated
time, you will be automatically enrolled in Solution Channel and
consideredto have consentedto the terms of the Mutual Arbitration

Agreementat thattime. To opt-out of Solution Channel,pleaseclick here.

In thenewwindowthatwill open, clickMain Menu>SeltService>Solution

Channel.

Employeeswho wishedto learn more aboutopting out of the Program
couldselecthe"click here" link, which launchedheopeningof thePeopleSoft
signin webpage. Employeeswvho signedinto PeopleSoftusingtheir regular
network credentialould select"Self Service"from the main menuonthe
PeopleSofhomepage,andthenselect'Solution Channel"from the SelfService
menu.By selecting"Solution Channel' Employes would land on a pagewithin
PeopleSoftat which they could opt out of the Program(the "PeopleSofSolution
ChannelPage").

If Employeeswishedto opt out of the Program,they checkedthe box
nextto thephrase"l want to opt out of SolutionChannel",enteredtheir namein
an adjacenttext field, andclicked "SAVE." Employeeshadthe option of
printing this pagefor their records.

Employeesvho optedout of the Programby following the stepseceived

an email from Charterconfirming thatthey exercisedheir right to opt out of the
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Program. Employeeswho did not opt out of the Programby following the steps
describedin paragraphl4 on or before November5, 2017, wereenrolledin the
Program.TheseenrolledEmployeescould thenview their enrollmentstatusin
PeopleSoftoy accessing?eopleSoftselecting”Self Service"from the main
menuon the PeopleSofthome page, andhen selecting"Solution Channel"from
the Self Servicemenu.

After November5, 2017,Employeescould no longerusethe PeopleSoft
SolutionChannelPageto opt out of the Program.

Chartermaintainswithin PeopleSoft aecordof Employeeswho optedout
of the ProgrambetweenOctober6 andNovember5, 2017,

Ms. Knapper affirms that sheafaccesdo andhas reviewedthe datesof
employmentof Plaintiff in PeopleSoftand confirmedthat shewasan
employeeof Charteron October6, 2017. Shealsohas accesgo andreviewed
thelist of Employeeso whom the SolutionChannelAnnouncemenivas emailed
on October6, 2017,and has confirmedthat Plaintiff wasincludedin this
distributionlist.

Ms. Knappelhas alsoreviewedCharter'secordof Employeesvho opted

out of theProgrambetweenOctober6 andNovember5, 2017,andhas confirmed

that Plaintiff did notopt outof the Programduringthatperiod.



Defendants move to compel arbitration and dismiss, alternatively,
Defendants seek a stay of this action pending arbitration. Plaintiff does not dispute
Ms. Knapper’s averments, but argues in her “Memorandum” that she was not
given a copy of the Employee Handbook after her employment was terminated.

Under the Program, Plaintiff and Defendant “mutually agree[d] that, as a
condition... of[Plaintiff's] employment, with [Defendant], any dispute arising out
of or relating to [Plaintiff's]... employment with [Defendant] or the termination of
that relationship, ...must be resolved through binding arbitration.” These disputes
include:

All disputes claims, and controversies that could be asserted in court
or before an administrative agency or for which [Plaintiff] or [Defendant]
have alleged cause of action related tegamployment, employment,
employment termination or pesimploymentelated clans, whether the
claims are denominated as...unlawful discrimination or harassment
(including such claims based on ...sex, ... anda@thgrprohibited
grounds), [or] claims for unlawful retaliation...

Considerationsto Compel Arbitration

Before compelling dnmtration,a district courmust detemine (1) whether
there is a valid arbitration agreement and (2) whether the particular dispute falls
within the terms of that agreemeRbbinson v. EOR-ARK, LLC, 841 F.3d 781,

783 (8th Cir. 2016)Any doubts raised in construing contract language on

arbitrability should be resolved in favor of arbitrati@ Partners, LLC v.

Grizde, 424 F.3d 795, 795 (8th Cir. 2005).



Under Section 2 ohie Federal Arbitration Act (FAA)written arbitration
agreenents [are] valid, irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for theevocationof a contract.”Anderson v. Carlisle, 129
S.Ct. 1896, 1901 (2009%ection 2 treates substantive federal law regarding the
enforceabiliy of arbitration agreements, requiring courts to place such agreements
upon the same footing as other contradis.(quotations omitteld “Section 3, in
turn, allows litigants already in federal court to invoke agreements made
enforceable by Section 24.

“Two questions are pertinent when [considering] ... a motion to compel
arbitration: (1) whether the parties entered a valid arbitration agreement, and, (2) i
so, whether the parties' particular ‘dispute falls within the scope of the arbitratio
agreement.”Parmyv. Bluestem Brands, Inc., 898 F.3d 869, 873 (8th Cir. 2018)
(quotingUnison Co. v. Juhl Energy Dev., Inc., 789 F.3d 816, 81th Cir. 2015)).
Arbitration is a matter of contract, and “where a valid arbitration agreement exists,
[courts] must liberally construe it, resolving any doubts in favor of arbitration....”
Id. (internal quotations omitted).

Defendant haproducedhe empoyment arbitration to which Plaintiff
accepted through not opting out. Plaintiff doesaiallengehe validity of the
agreement.The scope of that agreement includes claimBlaintiff against

Defendanunlawful discrimination or harassment includsuch claims based on



sex. Therefore, according to the undisputsabrd Plaintiff’'s discrimination claim
Is within the scope of a valid arbitration agreem&ae McNamara v. Yellow
Transp., Inc., 570 F.3d 950, 957 (8th Cir. 2009) (“[W]e have recognibhed
permissibility of subjecting employmerglated civil rights claims to arbitration.”)
(citing Patterson v. Tenet Healthcare, Inc., 113 F.3d 832, 8338 (8th Cir. 199))
(holding Title VII claims could be subject to arbitration).

As suchDefendantasks the Court to dismiss this action, or stay the case.
“The [Federal Arbitration Act] generally requires a federal district court to stay an
action pending an arbitration, rather than to dismis&iteen v. Super Shuttle
Intern., Inc., 653 F.3d 766,70 (8th Cir. 2011) (citing 9 U.S.C. § 3) (stating the
district court “shall ... stay the trial of the action until such arbitration has been had
in accordance with the terms of the agreement’lGrieen, however, th€ourt
recognized that district courteraetimes rely upon “a judicialgreated exception
to the general rule which indicates district courts may, in their discretion, dismiss
an action rather than stay it where it is clear the entire controversy between the
parties will be resolved by arbitran.” Id. at 66970; see also Seldin v. Saldin, 879
F.3d 269, 272 (8th Cir. 2018) (“The appropriate procedure would have been for the
district court to stay or dismiss the case ... pending arbitratidvicheod v. Gen.

Mills, Inc., 856 F.3d 1160, 1168 (8th Cir. 2017) (“The district court may decide



whether to stay this action or dismiss it pending resolution of the arbitrations.”)
(citing Unison Co., 789 F.3d at 821)

Because it is clear the entire controversy between the parties is subject to,
and must beesolved by, arbitration, the Court will dismiss this action, without
prejudice.

Conclusion

For thereasonstated hereinthe Court concludes the parties have entered
into a valid agreement to arbitrate the claims set out in Plaintiff's ComplBa.
Motion to Compel Arbitrationvill be granted.

Accordingly,

IT ISHEREBY ORDERED that Defendant’s Motion tBismiss and
Compel Arbitrationor the Alternative Motion tdStay Proceeding8ending
Arbitration, [Doc No. 7], is GRANTED.

IT ISFURTHER ORDERED thatthis matter is dismissed without
prejudice.

Dated thisl7" day of May, 2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE




