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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DIRECT BIOLOGICS, LLC,
Plaintiff,
Case No. 4:18CV2039 HEA

V.

KIMERA LABS, INC.,

—_ — = N

Defendant.

OPINION, MEMORANDUM AND ORDER

This matter is before the Court on plaintifibotion for aPreliminary
Injunction[Doc. No.18]. Plaintiff claims defendant breachdéd dutiesunder the
parties’ “ExclusiveDistribution and Supply” Agreemernlaintiff seeks to enjoin
21, 2019Defendant from employing its former employee, Adam Kostdr@amnd
soliciting Plaintiff's customers’ business. Defendant opposes the Motion, and on
August 21, 2019, a hearing was hekbr thereasons set forth below, the Motion

is denied.

Facts andBackground

Plaintiff’s unverified Petitiohalleges the following:

Direct Biologics and KimeraLabs enteredinto an ExclusiveDistribution

! This action was originally filed in the Circuit Court of St. Louis County. Defendant removed the action based on
the Court’s diversity of citizenship jurisdiction. 28 U.S.C. § 1332.
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andSupply Arrangement (théAgreement")April 16, 2018.

Underthe AgreementKimera LabsappointedDirect Biologics as
Kimera's exclusive distributor, "for all of Kimera'samnioticproducts,
which ... consistof '"Amnio2,' a pureamnioticproduct and'Amnio2x,'which
Is anamnioticproductcombinedwith exosomes."

Uponplacing ordersby Direct Biologics, Kimera Labs was requiredto,
and on multiple occasiongid, ship productinto the State ofMissourito be
distributedby Direct Biologics, asrequiredby the Agreement.

Direct Biologics hasfully performedall of its obligationsunderthe
Agreement.

KimeralLabs has committednumerousnmaterialbreachesof the Agreement
sincethe Agreementwas signed including:

KimeraLabshas employedAdamKoster,a formeremployeeof Direct
Biologics asKimera Labs' national salesmanagerin violation of section20 of
the Agreementwhich states:

During the term of this Agreementandfor a perod of two (2) yearsafter
any expirationor terminationof this Agreement,neitherparty will employ
or solicit for hire asan employee,consultantor otherwiseany of the other
party's persomel without the otherparty'sexpressnritten consent.

Kimera Labs hasused Adam Koster'sknowledge ofDirect Biologics'

customergained through his employmenith Direct Biologicsto sellamniotic

2



productson KimeralLabs'behalfdirectly to Direct Biologics' customersn
violation of section21 of theAgreementvhich states:

Each party [Jagreeshatduringthe Termandfor three(3) months
thereafterit shallnot, directlyorindirectly, take, attemptto take, or
otherwiseinterfere with any businesswith a customer distributor or sub
distributor of the otherparty.

KimeralLabs hasprovided productswith a shelflife of lessthan |0
months andefusedto replacethoseproductswith productshaving a shelflife of
at leastl 0 months asrequiredby section4.k. of the Agreementwhich states:

Kimera will ship [Direct Biologics] only Amniotic Productsthat haveat

leastten (I0) monthsshelflife asof the dateof shipment.ShouldKimera

ship producthaving a shortershelf life asof the dateof shipment[Direct

Biologics] may at its option swapout the shortlived productfor similar

producthavingat leasta 10monthshelflife.

Kimera Labshasnottakenstepsto obtainaccreditationwith the American
Associationof TissueBanksasrequiredby section4.d. which states:

Kimerawill prioritize theaccreditatiorprocesswith the American
Associationof TissueBanks... as soon as possible followingthe
executionof this Agreement.
Kimera Labshasdistributedamniotic productsdirectly to customers.
Direct Biologics does nohavean adequate legaémedy because under the
Agreement,"In no eventwill either party... be liable to the otherparty for
direct, consequentiakpecial,indirect incidental, punitive or exemplary

damages."

Discussion
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Plaintiff originally soughtthree forms ofinjunctiverelief: (1) an order
enjoining Defendant from directly or indirectly selling its amniotic products to any
person or company other than Plaint{#) an order enjoining Defendant from
employing Adam Koster; and; (3) an order enjoining Defendant from directly or
indirectly soliciting Plaintiff's customersSince the filing of the Motion for
Preliminary Injunction, Plaintiff has withdrawn its motion as to Defendant’s sale of
its products to any person or company other than Plaintiff. As such, the Court will
only address the motion as to the remaining requests.

Although Plaintiff claimgt has losimoneyas a result of Defendant’s
actions Plaintiff argues that it is entitled to injunctive relief because of the
Limitation of Liability provision in the Agreement, which provides:

Limitation of Liability. IN NO EVENT WILL EITHER PARTY OR ITS

EMPLOYEES, OFFICERS AND DIRECTORS BE LIABLE TO THE

OTHER PARTY FOR DIRECT, CONSEQUENTIAISPECIAL,

INDIRECT, INCIDENTAL, PUNITIVE OR EXEMPLARY DAMAGES,

COSTS, EXPENSES, OR LOSSES (INCLUDING LOST PROFITS, LOST

DATA, OR OOPPORTUINTY COSTS), REGARDLESS OF THE FORM

OF ACTION, DAMAGE, CLAIM, LIABILITY, COST, EXPENSE, OR

LOSS, WHETHER IN CONTRACT, STATUTE, TORT (INCLUDING
NEGLIGENCE), OR OTHERWISE.

Plaintiff argues that absent injunctive relief, it will be remediless against
Defendant’s breaches of the Agreement.
When deciding whether to issue a preliminary injunction, the Court weighs

the fourDataphasdactors: (1) the threat of irreparable harm to the movant; (2) the



state of the balance between this harm and the injury that granting the injunction
will inflict on other parties; (3) the probability that the movant will succeed on the
merits; a (4) the public interesdohnson v. Minneapolis Park & Recreation Bd.
729 F.3d 1094, 1098 (8th Cir. 2013) (citibgtaphase Sys., Inc. v. C L Sys., Inc.
640 F.2d 109, 114 (8th Cir. 1981) (en banc)). A preliminary injunction is an
extraordinary remedynd the movant bears the burden of establishing its
propriety.Roudachevski v. Ahm. Care Centers, Inc648 F.3d 701, 705 (8th Cir.
2011);see alsdVinter v. Natural Res. Def. Council, In55 U.S. 7, 20 (2008).
Importantly, because a preliminary injunction is an “extraordinary remedy,” the
movant bears the burden of establishing the propriety of such Raeflachevsk
648F.3dat 705 This burden is even heavier when granting a preliminary
injunction request would in effect give the movant the relief he would obtain after
a successful trial on the merigeeRathmann Group v. Tanenbau®®9 F.2d 787,
790 (8th Cir. 1989). Such is trirethe instant matter.
Employing Adam Koster

A preliminary injunction cannot issue without a showing of irreparable
harm.Dataphase640 F.2d at 114 n.9. To show a threat of irreparable harm, the
movant must show that the harm is certain and great and of such imminence that

there is a clear and present need for equitable rBleidachevsk648 F.3d at



706. Stated differently, the harm “must be actual and not theoretcally v.
Nat'l Football League640 F.3d 785, 794 (8th Cir. 2011).

Plaintiff has not presentexhyevidenceestablishinga threat of imminent
harm resulting from Defendant’'s employment of Adam Koster. Plabultfly
stateghat since Defendant has employed Koster, its sales have decreased $60,000
and that it can bmferredthat the reason for the decrease is Kostemploynent
with Defendant.There is neevidencdhat the decrease is attributable to the fact
that Koster is no longer working for Plaintghdthat it isbecausdne is working
for Defendantlt is the movant’s burden to “demonstrate that irreparable injury is
likely in the absence of an injunctio'Winter, 555 U.S. at 22 (emphasis in
original); seeMinn. Bearing Co. v. White Motor Corpl70 F.2d 1323, 1326 (8th
Cir. 1973). Faintiff cannot carry that burden kBuggestingonjecturalinferences
that do not actuallgstablisha likelihood of any injury, meh less irreparable
injury.

Solicitation of Plaintiff's Customers

Plaintiff argues it is entitled to injunctive relief against Defendant from
directly or indirectly interfering withPlaintiff’'s customers. In support of its
Motion, Plaintiff has submittedeclarations that certain of its customers have
ceased purchasing products from Plaintiff. Plaintiff also sdaieiinails and text

messages from/to Adam Koster wherein customers are discussed. Additionally,



Plaintiff has submitted the email exchangenssn “Jerry Melli” and Adam
Koster.

The fundamental flaw with all of Plaintiff's submissions is that none of them
establisithat all of the claimed loss of business was the result of Defendant’s
interference wittPlaintiff's customers. Plaintiff again attempts to support its
request for injunctive relief through inferences without any evidence that the
reason the customers ceased doing business with Plaintiff was because of
Defendant’s actions in persuading Plaintiff's customers from purchasing products
from Plaintiff. Simply stated, there is no evidence presentestablish that
Defendant was the reason Plaintiff lost customers. Nothing in the record negates
the possibility that the customers themselves decided to purchase prtbdowgh
another source. Without the causal connection establishing Defendant is
responsible for the loss of business, Plaintiff camstablish irreparable harm and
therefore cannot meet the burden of proof necessary for the Court to order the
extraordnary relief of a preliminary injunction.

Conclusion

Plaintiff seeks the ultimateslief sought in its Petitio, to wit, injunctive

relief. Plaintiff relies on inferences and conclusory arguments without presenting

sufficient evidence of a causal connection between Defendant and Plaintiff's



claimed injuries. This is insufficient for the Court to issue equitable and
extraordinary relief.

Accordingly,

IT IS HEREBY ORDERED thatMotion for aPreliminarylnjunction
[Doc. No.18] is denied

Dated this30" day of August, 2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE



