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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

EDWARD F. DELKER,
Plaintiff,

V. Case No. 4:19 CV 43 RWS

MASTERCARD INTERNATIONAL, INC.

and MASTERCARD TECHNOLOGIES,
INC.,

~ — ~— N — ~ —

Defendants.

MEMORANDUM AND ORDER

This matter is before me on the defendants’, Masterodéednlational, Inc. and
Mastercard Technologies, Inc., motion to dismiss theifis’ claims pursuant to
Fed. R. Civ. P. 12(b)(6nd to strike portions d?laintiff's complaint pursuant to Fed.
R. Civ. P. 12(f)ECF No. [54] The plaintiff brings alaim for breach of fiduciary
duty under the Employee Retirement dndome Security Acdf 1974(“ERISA”), as
well as two related state law claink®r the reasons discussed below | will grant
Defendantsmotion.

BACKGROUND

Plaintiff Edward Delker filed this action in the Circuit Coaof St. Charles

County, State of Missouri on December 14, 2018. Defendants removed the case

this court on January 14, 2019, arguing Plaintiff's state law claimspreempted by
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ERISA. On June 11, 2019, | denied Plaintiff's motion to remand the casgdo st
court. Plaintiff filed his first amended complaint on June 18, 201&he&sndecond
amended complaint on July 15, 20B0aintiff's complaintasserts that Defendants
breached their fiduciary duty to his wife in violation of ERISA, that Defendants
breached their contract with his wife, and that they committed fraud by denying him
the life insurance benefits they had promised.
STATEMENT OF FACTS

Plaintiff's late wife, Mrs. Julie Delkenyas an employee of MasterCard
International, Inc. from January 1, 1997 to February 29, 2016, and an employee
Master Card Technologies, LLC from March 1, 2016 until her death on ARgust
2016. Defendants’, as Mrs. Delker's employers, provided her certain sanmeder an
ERISA benefits plan. These benefits includecdelife insurancean the amount of
100% oftheirannual Earnings for all employees, as well as additicigaisurance
that employeesouldopt to purchase if thayetthe eligibility requiremerst See
MasterCard International Incorporated Health Care Plan, ECF Ny dtl 85164
As an employee of MasterCard, Mrs. Delker was automatically enrolleaetife
insurance. Compl. at 11 and ExDBSeealsold. at 9293. In the years prior to her
death Defendants represented to Mrs. Delker that because she was hiredam or be
December 31, 2001, she was entitled to receive enough credits to elect up to three

times her salary in life insurance. Compl. &tA] 8, and Exhibits 8. Mrs. Delker
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understood these representations to mean that she was entitled to life sguthac
amount of three times her salary and that the premiums would be paiddndBets.
Compl. at I 8Mrs. Delkerbelieved based on these representations that she was
enrolled in life insurance in the amount of three times alarg

When Mrs. Delker died in August of 2016, Mr. Delker received a letter from
MasterCard indicating that he was eligible to receive $&E, which was three times
his late wife’ssalary. Compl. &f 12 He also received Beneficiary Statement that he
neeadto complete and return to the Director of Global Benefits astistCard.
Plaintiff completed the form and returned itraguested. Compl. §t.4.MasterCard
then submitted Plaintiff's life insurance benefit clamirhe Prudential Insurance
Company(“Prudential”), the claims administrator for MasterCard'’s life insurance
benefits MasterCard International Incorporated Health Care BE@&f; No. [12] at
60. After reviewing the claimPrudential advised Mr. Delker that MasterCard had
only paid premiums falife insurance in the amount of one times his late wife’s
salary. Compl. atf19 Therefore, Prudential determined thatwas only entitled to
$144,000 in life insurance benefiGompl. at § 19. MasterCard then informed
Plaintiff that they had made anraphistrative error and he was not entitledhicee
times his wife’s salary because their records did not indicate thaDidilser had

purchased optional life insurance. Congtl§{ 2222. Prudential subsequently paid
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Plaintiff $144,000 for the core &finsurance benefit, bttte remainder of his claim
was denied. Compl. at 719.
LEGAL STANDARD
The purpose of a motion to dismiss under Rule 12(b)(6) of the Federal Rules of
Civil Procedure is to test the legal sufficiency of the complaint. When comgjde
Rule 12(b)(6) motion, | must assume the factual allegations of the contplamtrue

andconstrue them in favor of the plaintiffieitzke v. Williams 490 U.S. 319, 32@7

(1989). | am not, however, bound to accept as true a legalusion couched as a

factual allegation. Bell Atlantic Corporation v. Twomp8b5 U.S. 544, 555 (2007).

To survive a Rule 12(b)(6) motion to dismiss, the complaint “must contain
sufficient factual matter, accepted as true, to ‘stataiendb relief that is plausible on

its face.” Ashcroft v. Igbal 556 U.S.C. 662, 66129 S.Ct. 1937, 1949 (quoting

Twombly, 555 U.S. at 570)Although “specific facts are not necessary,” the pitiint
must allege facts sufficient to “give fair notice of wha t.. claim is and the grounds

upon which it rests.Erickson v. Pardy$51 U.S. 89, 93 (200{yjuotingBell Atl.

Com. v. Twomby, 550 U.S. 544, 555 (2007)).

A plaintiff’s obligation to provide the “grounds” of his “entitlement to relief”
requires more than labels and conclusions, and a formulaic recitatiom eiEments
of a cause of action will not doTwombly, 550 U.S. at 555. A complaint “must

contain either direct or inferential allegations respectill the material elements
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necessary to sustain recovery under some viable legal theaiy362(quoted case
omitted). This standard “simply callsrfenough fags] to raise a reasonable
expectation that discovery will reveal evidence of [tte@nclor element].’ld. at 556
The issue is not whether the plaintiff will ultimately yad, but whether the plaintiff

is entitled to present evidence in support of his claBelt Atlantic Corp, 550 U.S.

at 556.

DISCUSSION

Relation Back under Fed. R. Civ. P. 15

Under Fed. R. Civ. P. 15(@n amended complaint relates back to the date of
the original pleadingf the “amendment asserts a claim or defense that arosd¢ out
the conduct, transaction, or occurrence setautattempted to be set ouin the
original pleading.” Fed. R. Civ. R5(c).The basic inquiry is whether the amended
complaint is related to the general fact situation allegeld original pleading.

Alpern v. UtiliCorp United, InG.84 F.3d 1525, 1543 (8th Cir. 1996) (quotinge

BellancaAircraft Corp, 850F.2d1275 1283(8th Cir.1988)) “The same substantive
legal theory need not be alleged in both complaints; rather the claims needsmly ari

out of the same ‘conduct, transaction or occurrendddmpsorv. IP Network

Solutions, Ing.No. 4:14cv-1239RLW, 2014 WL 5761127, *3 (E.D. MNov 5,

2014) (quotindDonnelly v. Yellow Freight System, In874 F.2d 402, 410 (7th Cir.

1989).“The rationale of Rule 15(c) is that a party who has meified of litigation
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concerning a particular occurrence has been givehalatice that statutes of

limitations were intended to providdJhited Statesv. Craycraft 167 F.3d 451, 457

(8th Cir. 1999)quotingIn re Bellanca Aircraft Corp850 F.2cat1283)."

The Eighth Circuit has stated that since the purpose of Fed. R. Civ. P. 15(c) is
to permit cases to be decided on their merits, it has been liberallyuszhsipern,
84 F.3d at 1543. Based on this standard, | find that the allegations in tinalorigi
complaint were sufficient to provide notice to DefendaAtiditionally, the original
complaint was filed within the statute of limitations. Tdfere, liberally construing
Fed. R. Civ. P. 15(c), | find that the Plaintiff's First and@®tAmended Complaist
relate back to the original filing in the Circuit Court of Sharles CountyTherefore,
the claims under ERISA are not time barred.

Count 1: Breach of Fiduciary Duty

The Plaintiff asserts a breach of fiduciary duty under 29 U.S.C. Z4}(3),
allegng that Defendants failed to pay the premiums required for Mrs. Delkfer’s li
insurance, made material misrepresentations regatunggture of Mrs. Delker’s
insurance coverage, and failed to provide adequate information indicatirgpthide
insurarce benefits were properly accounted for by the DefendBetendantsargue
that Plaintiff fails to state a claim upon which relief Gengranted because fadls to
allege that Defendants are fiduciariddditionally, Defendants argue tHiaintiff

failedto plausiblyallege thatheir actions amounted to a breach of fiduciary duty.
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“To plead breach of fiduciary duty under ERISA, a plaintiff must allegeljhat
defendant was a fiduciary of the plan, 2) defendant was acting in thattgapadi3)

defendant breached a fiduciary dtitiyh re Xcel Energy, Inc., Sec., Derivative &

ERISA Litig., 312 F. Supp. 2d 1165, 1175 (D. Minn 20B@ealso29 U.S.C. §
1109.An ERISA fiduciary can either be named in the plan or deemed a fiduciary on
the kasis of their functional authoritid. Under ERISA, a person or entity is a
fiduciary with respect to the plan to the extent they exercise any discrgtionar
authority or control respecting management of the plan or dispositionaskiss or
have discretionary authority or responsibility &mministration of the plan. 29 U.S.C.
81002(21)(A). Additionally, the Eighth Circuit has stated that the term fiduisd@o
be broadly construed consistent with ERISA’s policies and objectives.

Whether an entity qualifies as a functional fiduciaryemaRISA is amixed

guestionof law and factXcel Energy, Inc.312 F. Supp. 2dt1180 (quotingln re

Electronic Data Sys305 F.Supp.2d 658, 665 (E.D. Tex 2004)ere Plaintiff

alleges that Defendants provided plan information, were directly invaived
enrollment, and paid employee premiums. These aati@ysconstitute an exercise of
discretionary authority respecting management or administration of tie pla
Considering these allegations in the light most favorabileedlaintiff and broadly
congruing the term fiduciary, the Plaintiff's allegation® aufficient to plausibly

allege that the Defendants were acting as functionatides Seeld.; Dapron v.
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Spire Mo., In¢ No. 4:17cv-2671JMB, 2018 WL 3609446, at *6 (E.D.Mo. July 27,

2018);Slayhi v. HighTech Institute, In¢.No. 06¢cv-2210, 200AVL 4284859 (D.

Minn. Dec. 3, 2007).

Although Plaintiff plausibly alleged that Defendants were fiduciarie&ilesl
to provide sufficient allegations to plausibly allegbreach of a fiduciary duty.
Plaintiff claims Defendants breached their fiduciary duty by faillngay premiums
for insurance coverage in the amounthotetimes his wife’s salary as promisdxy
failing to provide adequate information to his late wife, and by making
misrepresentations concerning the existence of coverage and payment afqgemi
under the employee’s éfinsurance policy. Although these are separate allegation
they all turn on Plaintiffs claims of misrepresentatiem] will address those
allegations first.

An ERISA fiduciary has a duty to avoid making materisnspresentations to
planbeneficiariesin order to state a claim for breach of this duty, Plimust
establish that the representations made by the defendemtwaterial and that they

relied on them to their detrimerdnowlton v. AnheuseBusch Companies, LL@o.

4:13cv-210-SNLJ, 2013 WL 5873334, at *3 (E.D.Mo. Oct. 30, 2013) (citlames v.

Pirelli Armstrong Tire Corp.305 F.3d 439, 449 (6th Cir. 2002A representation is

material if there is a substantial likelihood that it wouldlead a reasonable

employee in th@rocess of making an adequately informed decision regarding
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benefits to which she might be entitleditiang v. Life Ins. Co. of North Americdy

F.Supp.3d 890, 910 (B.Mo. 2014) (citingkalda v. Sioux Valley Physician Partners,

Inc., 481 F.3d639, 644(8th Cir. 2007).

Plaintiff alleges that Defendants made representations that@iwife was
entitled to life insurance benefits equal to three timesalaryand that they would
pay the premiums for this insurancBlaintiff relies on a statement made in
MasterCard’'s Open Enrollment Guide and statements made by the Directobaf Glo
Benefits after his wife’s death. In particular Plaintdfies on the following statement
from the open enrollment guide: “If you were hired on or prior to December 31, 2001,
you will once again receive enough credits in 2008 dct up to three times your
basic annual salary for life insuranc€dmpl. ExCompl. at § 7, Ex. A& Ex. B.
(emphasis addedplaintiff contends that this representation amounts tomige by
MasterCard to pakfe insurancgremiums for Mrs. DelkeiThis statement is not a
misrepresentatiomhe statement in the enrollment guide specifically indic#tes
the plan participant will receive credits so they mewgct up to three times their basic
annual salary for life insuranceCompl. at § 7, Ex. A, & Ex. Bemphasis added).
This clearly indcates that an election must be made in order to receivedii®aal
insuranceand would not have mislead a reasonable employee trying to decide how
much insurance to elecAdditionally, the statement indicates that Defendantsla@vou

provide credits, niodirect payment of premiums. This statement also dyrsaibports
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the Plan itself, which requires enrollment in any cogeraver the initial core life
insurance benefiteeMasterCard International Incorporated Health Care.PEQDF
No. [1-2] at124. Additionally, the electronic confirmations submittedMys. Delker
clearly label the benefit as a credit. In sum no reasonatifentier could determine
that these statements were material misrepresentatianding the life insurance

benefits avdable to Mrs. DelkerCf. Hannan v. Hartford Financial Services, .IrG88

Fed. Apix. 85, 8990 (2nd Cir. 2017) Boyles v.AmericanHeritage Life Insurance

Company 383 F.Supp.3d 470, 4901 (W.D.Pa 2019)

The only other representations Plainéiffdresssare from his correspondence
with Defendants after his wife’s death. Although Defenslamitially informed
Plaintiff that he was entitled to $432,000 in life inswabenefits, Plaintiff does not
plausibly allege reliance based on these statesnéit the time these statements were
made, Plaintiff could no longer purchase additional life insurance adegla the
complaint. Additionally, these misrepresentations appear to be theakaul
ministerial error, rather than an act of discretidbafendants were not the claims
administrator for the plan and did not have discretion to déddefits claimsSee
MasterCard International Incorporated Health Care PE®E No. [12] at 124. Since
Defendants were not acting as fiduciameth respect to Plaintiff's claim for
benefits they cannot be liable for these acts urtet).S.C. 81132(a)(3). Therefore,

Plaintiff fails to state a claim for breach of fiduciary ylbased on misrepresentation.

10
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Additionally, Plaintiff fails toplausbly allege that Defendants breached their
fiduciary duty by failingto pay premiums for life insurance in the amourthoée
timesMrs. Delker’'ssalary. As discussed above, the representations made in the
enrollment guide do not amount to a promisertwvigle additional life insurance.
Rather the representatiortdearly state that Defendants will provide credits so
eligible employees may elect up to three times their saldife insurance. Plaintiff
has not plausibly alleged that Mrs. Delker eled¢tednroll in additional insurance.
The electronic enrollment forms indicate that she was ledroi the “Life employee
credit MasterCard (employee)” benefit. But as its name aels; this benefit election
is for a credit, not life insuranc&herefore these documents do not allege fact
sufficient to establish that Defendants were required to pay the requisitie/ms
rather it indicates that Defendants were required to provide Mrs. Delkeditand
Plaintiff does not allege that Defendants faite pay this creditFinally, Plaintiff
does notllege any other misrepresentations made by Defendants prior to Mrs.
Delker’s deattthat would plausibly establish that Defendants promised to pay the
premiums for additional insurance.

Lastly, Plaintiff alleges that Defendants breached their fadtyaduty by failing
to provide adequate and appropriate information to Mrs. Delkeraitnalicthat her life
insurance benefits were being escrowed or otherwise accounted for by Defendant

Under ERISA fiduciaries are required to provide specific information to plan

11
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participants. Plaintiff is not alleging that Defendafaited to provide thelocuments
and information outlined in 29 U.S.@art 1 Instead heallegesthat Defendants
failed to provide information outside of the standard ERISA requirentuts
Plaintiff does not allege that his wife requested such informagioihatDefendants
had an affirmative duty to provide

The Eighth Circuit hastated that ERISA and its associated regulations impose
upon fiduciaries extensive and specific obligationis€ldsure, which are
supplemented by the general duty of loyalfyhese requirements have been
interpreted to require additional obligations for communication antbdige in
certain circumstancedn addition to the statutory disclosure requirements, the duty of
loyalty “entails not only a negative duty not to misinform, but also an affive duty

to inform whenthe trustee knows that silence might be harmfiltbhn v. Huron

Memorial Hosp,. 173 F.3d 542548 (6th Cir. 1999)in this case, Plaintiff does not

allege that Defendants were aware of Mrs. Delker smtagpretation of her benefits,
nor does he allege that she asked her employer to confirm that she was properly
enrolled in life insurance. Without suallegations, Plaintiff cannot establish that
Defendants had a duty to disclose additional informabadvirs. Delker. Additionally,
since Mrs. Delker was not enrolled in the optional life insurance, Dafgs would

not have been on notice to provide the information to her even if it was considered a

12
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fiduciary requirement. Accordingly, | will grant Deferrdd motion to dismiss the
Plaintiff's claim under 29 U.S.C. 81132(a)(3) for breach of fiduciary.dut

Count 2: Breach of Contract

Defendants also challenge Plaintiff's breach of contrkaein. They argue that
the breach of contract claim is preemptedEBRISA. Additionally, they argue that to
the extent the breach of contract claim can be construgdlasn for benefits under
29 U.S.C. § 1132(a)(1)(B), it fails to state a claim bec#us®es not name a proper
defendant.

Since, Plaintiff is seeking benefits under the plas state law breach of

contract claim is preempted BRISA. SeePrudential Ins. Co. of Am. v. Nat'l Park

Med. Ctr., Inc. 413 F.3d 897, 907 (8th Cir. 2005)owever, the claim can be

construed as a dfa for benefits under 29 U.S.C. § 1132(a)B))(Under 29 U.S.C. §
1132(a)(1)(B) a plan participant or beneficiary can bring an actioretoVer benefits
due to him under the terms of the plan, to enforce his rights under theofeimas
plan, or to clarify his right to future benefits under the terms of the #8nJ.S.C. §

1132(a)(1)(B).ERISA itself does not identify the proper defendant folaam under

29 U.S.C. 81132(a)(1)(B) Slayhi v. HighTech Institute, Ing.No. 06¢cv-2210, 2007
WL 428489 at *6 (D. Minn. Dec. 3, 2007). There&gdetermining the proper

defendant can be complex.

13
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The Eighth Circuit has acknowledged that the federal circuits approach this
issue in different ways, with some circuits holding only the plan itselpreper
defendant and others holding that both the plan and plan administrator are proper

defendantsHall v. Lhaco Inc.,140 F.3d 1190, 1194 (8th Cir. 1998). And although,

the Eighth Circuit has stated that the plan itself is theany defendant islaims
under 29 U.S.C. §132(a)(1)(B), it has held that the Plan Administratotss a
proper defendant.

Basedon a reading of the Complaint as a whole, the Plaintiffddidbeinclude
allegations establishing that MasterCard Internatidnalpr MasterCard
Technologies, Inc. is a proper defendant u2®).S.C. 81132(a)(1)(B) See

Buchanan v. Magellan Health, Indlo. 4:18¢cv-130-NCC, 2018 WL 4932533

(E.D.Mo Oct. 11, 2018)n this case, Defendants aretthe plan administrator
Additionally, even if Defadants are functional fiduciaries, the Plaintiff does no
allege hat Defendantexercisedliscretionary authority regarding his claim for

benefits or appeal§eeMoore v. Lafayette Life Ins. Cp458 F.3d 416, 438 (6th Cir.

2006), see als®@rown v. J.B. Hunt Transport Servs., IN886 F.3d 1079, 1081, 1088

(8th Cir. 2009) (upholding dismissal of employer on summary judgment \wken t
claims administrator, not the employer was responsible faepsing claims,
determirnng eligibility, and paying benefits under the pladnder ERISA a person is

a fiduciary only with respect to aspects of the plan adech they exercise authority

14
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or control.ld. Here,the Plan names the insurance company isshmgolicy as the
claims administratoand gives it control over reviewing claims and making claims
determinationsSeeMasterCard International Incorporated Health Care Plak, EC
No. [1-2] at 60.Therefore Defendants are not fiduciaries with respeal&ms
adjudicationand are not the proper defendants for a claim under 29 U.S.C.
81132(a)(1)(B)Accordingly, | will grant Defendants’ motion to dismiss as to
Plaintiff's claim for Breach of Contract.

Count 3: Fraud

Plaintiff's last claim allegethat Defendants committed fraud by
misrepresenting the nature of his late wife’s benefitsparticular, Plaintiff alleges
thatDefendants fraudulently represented tm lthat he was entitled to life insurance
benefits in the amount three times his laike’s salary and then failed to paym said
benefits. Although, Plaintiff's fraud claim was brougist state law claimyhich
would be preempted by ERISA can be construed as a breach of fiduciary duty
claim under 29 U.S.C. 8§ 1132(a)(3)herefore Defendants argue that Plainsff
allegations falil to state a claim for fraud under 29 U.§.C132(a)(3) because they
are not plan fiduciaries and the plaintiff does not prgpatége detrimental reliance.

To the extent Plaintiff's claim is one fbreach of fiduciary duty under 29
U.S.C. 81132(a)(3), it fails to state a claim upon whiciefrebn be granteds |

discussed earliethe representatioraleged in the complaint do not amount to

15
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misrepresentation. Additionally, to the extent Plaingifrelying on the
misrepresentations made after Mrs. Delker passed aveatifP fails to sufficiently
plead reliance. Plaintiff alleges that but for these episgsentations he would have
purchased additional insurance for his wife, but by the tinferidlants made their
misrepresentation regarding his entitlement to benéfiksas too late for him to
purchase additional insurance.

Plaintiff alsoargues that the claim could also be brought under 29 U.S.C.
81132(a)(1), which does not require Plaintiff to sue a plan fidudiboyever
Plaintiff does not provide sufficient allegations,galas true, to show that he is
entitled to benefits under tipdan. He alleges that Defendants promised to pay for his
late wife’s insurance, but he doesn't allege facts @efit to establish that she was
enrolled in life insurance for three times her salary aasl @ntitled to benefits under
the plan. Additionally, as discussed in the last section, Defendants atbeywroper
defendants under 29 U.S.C. 81(821) Accordingly, I will grant Defendants
motion to dismiss with respect to Plaintiff's Fraud claim.

LEAVE TO AMEND

In the body of his response, plaihrequests leave to file an amended complaint
UnderFed. R. Civ. P. 15(a)(2), | shouldberally grantleave to amend a complaint
“when justice so requires.” Under this standard, | may deny a matiaménd based

on “undue delay, bad faith, dilatory motive,” or futility or undue yaeje to the non

16
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moving party Williams v. Little Rock Mun. Water Work®1 F.3d 218, 225 (8th Cir.

1994).

Because | am dismissing the Plaintiff's complaint in itsretytj his request for
leave to amend is moot. Additionally, given that Plaintiff has had pheilbipportunities
to amend his complaint and has failed to ple@drepresentation or entitlement to
benefits under the plan, amendment would be futile. Therefore, Inaillgrant
Plaintiff's request for leave to amend.

Accordingly,

IT ISHEREBY ORDERED that Defendants’ motion to dismiss, ECF No.
[54], is GRANTED. This case i®1SMISSED with prejudice.

A separate ordesf dismissalwill be issued herewith.

@L, b\gM

RODNEY W. SIPPEL
UNITED STATES DISTRICT JUDGE
Dated thisl6th day ofNovember202Q
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