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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LINDA SCOTT,
Plaintiff,
VS. Case No. 49 CV 399ACL
ANDREW M. SAUL,

Commissioner oSocial Security
Administration

N N N N N N N N N N

Defendant.

MEMORANDUM

Plaintiff Linda Scott brings this action pursuant to 42 U.S.C. § 405égkingudicial
review of the Social Sedty Administration Commissioner'denial of ker applicationfor
Disability Insurance Benefits under Titledt the Social Security Act

An Administrative LawJudge (ALJ”) found that,despite Scot severe impairmest
she was not disabled dsehad the residual functional capadgitiRFC”) to performwork
existing in significant numbers in the national economy.

This matter is pending before the undersigned United States Magistrate Judge, with
consent of the parties, pursuant to 28 U.S.C. 8§ 636(c). A summary of the entire record is
presented in the parties’ briefs and is repeateel trelly to the extent necessary.

For the following reasons, the decision of the Commissioner wéffirened.

I. Procedural History
Scottfiled herapplicationfor benefits on January 5, 201@aiming thashe became

unable to work on May 30, 2013(Tr. 168-74.) She later amended her alleged onset of
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disability to November 3, 2014. (Tr. 44, 183:) Scottalleged disability due to a back injury,
anxiety, and depression(Tr. 189, 194) Scottwas54 years of age at halleged onset of
disability. 1d. Herapplication wasleniedinitially. (Tr. 101-07) Scott’s claim waslenied

by an ALJ on May 30, 2018(Tr. 13-33) OnJanuary 14, 2019, the Appeals Council denied
Scotts claimfor review. (Tr. 16.) Thus, the decision of the ALJ stands as the final decision
of the Commissioner.See 20 C.F.R. §804.981, 416.1481.

In this action Scottraises the following claims: (1}jtfe ALJ failed to fully and fairly
develop the record;” (2) “the ALJ committed error in not applying the lower of twaoi@xair
levels” (3) “the ALJ failed tocomply with 20 C.F.R. § 404.1527 by failing to accadtkquate
weight to the opinion of the claimanti®atingphysicians, Dr. Sattler and Dr. llivicky;” (4) “the
ALJ failed to consider the various factors set forth in 20 C.F.R. § 404.1527(d) in evaluating the
opinion of the treating physician;” (5) “the ALJ comradtreversible error in failing to accord
proper weight to the opinion of Dr. llivicky, who is a specialist in the impairment of which the
claimant suffers;” and (6) “the ALJ committed reversible error in accordiitlg,’if any,’
weight to the opinion of the claimant’s treating therapist Stacy Guetschow as sucm®piuist
be considered in determining how the claimant’s impairment affects the abilityrko iw

accordance with 20 C.F.R. 8§ 404.1513(d) and SSB3p6- (Doc. 4 at p.3.)

Il. The ALJ’'s Determination

The ALJ frst found thatScottlastmet the insured status requirements of the Act on
December 31, 2014 (Tr. 16.) He next foundhatScottdid not engage in substantial gainful
activity during the period fromdr alleged onset date of Novemi®r2014, throughdr date last

insured of December 31, 2014d. In addition the ALJ concludethatScotthadthe following
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severampairmens: lumbar post-laminectomy syndrome; depression; and borderielectual
functioning. 1d. The ALJ found thaScottdid not have an impairment or combination of
impairments that met or medically equathd severity of one of tHested impairments. (Tr.
17.)

As toScott’'s RFC, the ALJ stated:

After careful consideration of the entire record, the undersigned
finds that, through the date last insured, the claimant had the
residual functional capacity to perform light work as defined in 20
CFR 404.1567 () with the following additional limitationshe

could lift up to 20 pounds occasionally, and could lift and carry up
to 10 pounds frequently; could stand and walk for about six hours;
and sit for up to six hours, in an eight-hour workday, with normal
breaks; could occasionally balance, stoop, kneel, crouch, crawl,
and climb ramps or stairs; could never climb ladders, ropes, or
scaffolds; should avoid unprotected heights and exposure to
hazardous machinery; and was limited to simple, routine, and
repetitive tasks.

(Tr. 21-22))

The ALJ found thaScottwas unable to perform ampast relevant work, but was capable
of performingother jobs existing in significant numbers in the national economy, such as hand
packe and cleaner (Tr. 31-33.) The ALJ therefore concluded thatottwas not under a
disability, as defined in the Social Security Act, at any time from November 3, 2014, gezlalle
onset date, through December 31, 2014, the date last insured. (Tr. 33.)

The ALJs final decision reads as follows:

Based on the application for a period of disability and disability
insurance benefitgrotectivelyfiled on January 5, 201€he
claimart wasnot disabled under sections 216(i) and 223(d) of the

Social Security Acthrough December 31, 2014, the last date
insured.
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II'l. Applicable Law

lll. A. Standard of Review

The decision of the Commissioner must be affirmed if it is supported by substantial
evidence on the record as a whole. 42 U.S.C. 8§ 408i(d)ardson v. Perales, 402 U.S. 389,
401 (1971)Estesv. Barnhart, 275 F.3d 722, 724 (8th Cir. 2002). Substamtédlence is less
than a preponderancé the evidence, but enough that a reasonable person would find it adequate
to support the conclusionJohnson v. Apfel, 240 F.3d 1145, 1147 (8th Cir. 2001). This
“substantial evidence test,” however, is “more thamese search of the record for evidence
supporting the Commissioner’s findings Coleman v. Astrue, 498 F.3d 767, 770 (8th Cir.
2007) (internal quotation marks and citation omitted). “Substantial evidence ocdhe @s a
whole . . . requires a more scrutinizing analysi$d. (internal quotation marks and citations
omitted).

To determine whetheéhe Commissiones’ decision is supported by substantial evidence
on the record as a whole, the Court must review the entire administrative ned@uhaider:

1. The credibility findings made by the ALJ.

2. The plaintiff's vocational factors.
3. The medtal evidence from treating and consulting physicians.
4, The plaintiff's subjective complaints relating to exertional and

non-exertional activities and impairments.

5. Any corroboration byhird parties of the plaintif§
impairments.

6. The testinony of vocational experts when required which is
based upon a proper hypothetical question which sets forth the
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claimant’s impairment.

Sewart v. Secretary of Health & Human Servs,, 957 F.2d 581, 585-86 (8th Cir. 1992) (internal
citations omitted). The Court must also consider any evidence which fairly détoantthe
Commissioner’s decision Coleman, 498 F.3d at 770Narburton v. Apfel, 188 F.3d 1047, 1050
(8th Cir. 1999). However, even though two inconsistent conclusions may be drawn from the
evidence, the Commissioner's findings may still be supported by substantial evidence on the
record as a whole.Pearsall v. Massanari, 274 F.3d 1211, 121(Bth Cir. 2001)(citing Young V.
Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000)). “[lifereis substantial evidence on the record as
a whole, we must affirm the administrative decision, even if the record coaldale supported
an opposite decision."Weikert v. Sullivan, 977 F.2d 1249, 1252 (8th Cir. 1992) (internal
guotation marks and citation omitjedee also Jones ex rel. Morrisv. Barnhart, 315 F.3d 974,
977 (8th Cir. 2003).
[I'.B. Determination of Disability

A disability is defined as the inability to engage in any substantial gainful activity by
reason of any medically determinable physical or mental impairment which expdsed to
result in death or that has lasted or can be expected to last for a continuous periocssfthahle
twelve months. 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. § 416.905. A claimant
has a disability when the claimant is “not only unable to do his previous work but cannot,
considering his age, education and work experience engage in any kind of substantial gainful
work which exists ... in significant numbers in the region where such individual lives or in
several regions of the country.” 42 U.S.C. § 1382c(a)(3)(B).

To determine whether a claimant has a disability within the meaning of the Social
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Security Act, the Comrssioner follows a five-step sequential evaluation process outlined in the
regulations. 20 C.F.R. 8§ 416.928eKirby v. Astrue, 500 F.3d 705, 707 (8th Cir. 2007). First,
the Commissioner will consider a claimant’s work activity. If the claimaghggaged in
substantial gainful activity, then the claimant is not disabled. 20 C.F.R. § 416.920¢a)(4)(i)

Second, if the claimant is not engaged in substantial gainful activity, the Commissioner
looks to see “whether the claimant has a severe impaitimgrgignificantly limits the
claimant’s physical or mental ability to perform basic work activitie®ixon v. Barnhart, 343
F.3d 602, 605 (8th Cir. 2003). “An impairment is not severe if it amounts only to a slight
abnormality that would not significtg limit the claimant’s physical or mental ability to do
basic work activities.” Kirby, 500 F.3d at 707%&ee 20 C.F.R. 88 416.920(c), 416.921(a).

The ability to do basic work activities is defined as “the abilities and aptitudessay
to do most jobs.” 20 C.F.R. § 416.921(b). These abilities and aptitudes include (1) physical
functions such as walking, standing, sitting, lifting, pushing, pulling, reaching, or handling; (2)
capacities for seeing, hearing, and speaking; (3) understanding, reaching out, and remembering
simple instructions; (4) use of judgment; (5) responding appropriately to supervision, co-
workers, and usual work situations; and (6) dealing with changes in a routine work sédtigg.
416.921(b)(1)6); see Bowen v. Yuckert, 482 U.S. 137, 141 (1987). “The sequential evaluation
process may be terminated at step two only when the claimant’s impairment or ¢cmmhbha
impairments would have no more than a minimal impact on his ability to wdpkge v.
Astrue, 484 F.3d 1040, 1043 (8th Cir. 2007) (internal quotation marks omitted).

Third, if the claimant has a severe impairment, then the Commissioner will consider th
medical severity of the impairment. If the impairment meets or equals one oésuenmtively

disabling impairmentfsted in the regulations, then the claimant is considered disabled,
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regardless of age, education, and work experience. 20 C.F.R. 88 416.920(a)(4)(iii), 416.920(d);
see Kelley v. Callahan, 133 F.3d 583, 588 (8th Cir. 1998).

Fourth, if the claimant’s imgirment is severe, but it does not meet or equal one of the
presumptively disabling impairments, then the Commissioner will assess the claintddtis R
determine the claimant’s “ability to meet the physical, mental, sensory, amdexbgements”
of the claimant’s past relevant work. 20 C.F.R. 88 416.920(a)(4)(iv), 416.945(a)(4). iSRFC
medical question defined wholly in terms of the claimant’s physical ability to perfcertianal
tasks or, in other words, what the claimant can still do despite his or his physical ai ment
limitations.” Lewisv. Barnhart, 353 F.3d 642, 646 (8th Cir. 2003) (internal quotation marks
omitted);see 20 C.F.R. § 416.945(a)(1). The claimant is responsible for providing evidence the
Commissioner will use to make a finding as to the claimant’'s RFC, but the Commissioner is
responsible for developing the claimant’s “complete medical history, including argaiogia
consultative examination(s) if necessary, and making every reasonablecelffely [the
claimant] get medial reports from [the claimant’s] own medical sources.” 20 C.F.R. §
416.945(a)(3). The Commissioner also will consider certainnmedical evidence and other
evidence listed in the regulationsseeid. If a claimant retains the RFC to perform past
relevant work, then the claimant is not disableltl. § 416.920(a)(4)(iv).

Fifth, if the claimant’s RFC as determined in Step Four will not allow the claimant to
perform past relevant work, then the burden shifts to the Commissioner to prove thé ther
other work that the claimant can do, given the claimant’'s RFC as determineg BbGteand
his age, education, and work experienc&e Bladow v. Apfel, 205 F.3d 356, 358-59 n. 5 (8th
Cir. 2000). The Commissioner must prove not only that the claimRRwill allow the

claimant to make an adjustment to other work, but also that the other work exists inasignif
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numbers in the national economyeichelberger v. Barnhart, 390 F.3d 584, 591 (8th Cir. 2004);

20 C.F.R. 8§ 416.920(a)(4)(v). If the claim@an make an adjustment to other work that exists

in significant numbers in the national economy, then the Commissioner will find the iasma

not disabled. If the claimant cannot make an adjustment to other work, then the Conenissi

will find that the claimant is disabled. 20 C.F.R. § 416.920(a)(4)(v). At Step Five, even though
the burden of production shifts to the Commissioner, the burden of persuasion to prove disability
remains on the claimantStormo v. Barnhart, 377 F.3d 801, 806 (8th Cir. 2004).

The evaluation process for mental impairments is set forth in 20 C.F.R. 88 404.1520a,
416.920a. The first step requires the Commissioner to “record the pertinent sigosnsgm
findings, functional limitations, and effects of treatment” in theeaacord to assist in the
determination of whether a mental impairment exisse 20 C.F.R. 88 404.1520a(b)(1),
416.920a(b)(1). Ifitis determined that a mental impairment exists, the Conmmaissiast
indicate whether medical findings “especiallyerednt to the ability to work are present or
absent.” 20 C.F.R. 88 404.1520a(b)(2), 416.920a(b)(2). The Commissioner must then rate the
degree of functional loss resulting from the impairmertise 20 C.F.R. 88 404.1520a(b)(3),
416.920a(b)(3). Functiohkoss is rated on a scale that ranges from no limitation to a level of
severity which is incompatible with the ability to perform woekated activities. Seeid. Next,
the Commissioner must determine the severity of the impairment based on timgse r&e 20
C.F.R. 88 404.1520a(c), 416.920a(c). If the impairment is severe, the Commissioner must
determine if it meets or equals a listed mental disordge 20 C.F.R. 88 404.1520a(c)(2),
416.920a(c)(2). This is completed by comparing the presence of medical findings atidghe ra
of functional loss against the paragraph A and B criteria of the Listing of the ajppeapental

disorders. Seeid. If there is a severe impairment, but the impairment does not meet or equal
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the listings, then the Comssioner must prepare an RFC assessmé&et.20 C.F.R. 88
404.1520a(c)(3), 416.920a(c)(3).
V. Discussion

As aninitial matter the Court notes th&cotts insuredstatus is relevant in this case.
Scottalleged an onset of disability date of November 3, 20lrinsured status expired on
December 31, 2014.To be entitled to benefits under Title 8cottmust demonstratghe was
disabled prior to December 31, 201&ee 20 C.F.R. § 404.130. Thus, the period under
consideration in this case is from November 3, 2014, through December 31, 2014.

Scottmust demonstrateot only the impairment, but the inability to work caused by the
impairmentlasted or wagxpected to last, not less than twelve montBarnhart v. Walton, 535
U.S. 212, 217-18 (2002) Additionally, the impairment suffered must be “of such severity that
[the claimant] is not only unable to do his previous work, but cannot, considering his age,
education, and work experience, engage in any other kind of substantial gainful work which
exids in the national economy, regardless of whether...a specific job vacancy exists, for hi
whether he would be hired if he applied for work.” 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B).

With these principles in mind, the undersigned will dis@&sstts claims  Four of
Scott’s claimgClaims 3, 4, 5, and @hallenge the ALJ’s evaluation of the medigcplnion
evidencdrom her treating physicians and her treating therapi$er other claims pertain to the
ALJ’s development of the record in determining R&C (Claim 1),and the ALJ’s step five
determinatio (Claim 2) The undersigned will discuss these claims in turn, begimithghe

ALJ’s evaluation of the medical opinion evidence.

1. Opinion Evidence

Scott first argues that the ALJ failed to accord adequate weight to the opinioregioftre
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PhysiciansSamanth&attler M.D., and Howard llivicky, M.D.

The record indicates thaDr. Sattler completed a “Disability Status Update” form in
April 2011, in connection witlscott’'sprior application for benefits. (Tr. 73.Yhis evidence is
not included in the transcrifar this caseand does not pertain to the relevant peridthe ALJ
did not err in failing to consider evidence not before him.

Dr. llivicky completeda “Disability Status Update” on October 2, 2015. (Tr. B30}
He listed Scott’'s diagnosis as “major depression, recurrent, severe,” withosysnptt severe
low mood, low motivation, slow speech, slow cognition, and passive suicidal thoughts. (Tr.
287.) Dr. llivicky stated that Scott’s “cognitive processes, memory [and] aecisaking
ability” are “all very slow—severely impacted.” (Tr. 288.) Dr. lli\kg expressed the opinion
that Scott was unable to persist in a work environment,” and is “unablerkd’wid. He
further stated that she is “unable to complete tasks, makes errors in wadrk.”

The ALJ indicated that he was assigning “little weight” to Dvidky’s opinions. (Tr.
27.) Heacknowledged that DHivicky was a specialist in psychiatry and that he had a
longstanding treating relationship with Scottd. The ALJ stated that Dr. ilicky’s opinion
was not “very timely,” in that it was provided several months after Scott’'sakitensured of
December 312014. Id. The ALJ found that the opinions were not consistent with Dr.
llivicky’s own treatment of Scott.ld. For example, he noted that Dlivicky provided
infrequent outpatient treatment between June 2013 and November 2017, seeing Scott
approximately every three to six month&d. Dr. llivicky did not ever recommendore

frequent outpatiertreatmenor inpatient care, and his treatment notes reflect only a few changes

This evidence is discussed in the opinion of the ALJ from the prior application. The actual
medical records are not available to the undersigned.
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to Scotts psychotropianedicatiorregimen 1d. Finally, the ALJ pointed out that Dr.
llivicky 's opinion that Scott is unable to work is an ultimate question reserved to the
Commissioner. Id.

“It is the ALJ’s function to resolve conflicts among the various treating andieixam
physiciars.” Tindell v. Barnhart, 444 F.3d 1002, 1005 (8th Cir. 2006) (quotWandenboomv.
Barnhart, 421 F.3d 745, 749-50 (8th Cir. 2005) (internal marks omitted)). The opinion of a
treating physician will be given “controlling weight” only if it is “well supported by mailtiyc
acceptable clinical and laboratory diagnostic techniques and is not inconsistetfienather
substantial evidence in [the] recordProsch v. Apfel, 201 F.3d 1010, 1012-13 (8th Cir. 2000).
The record, though, should be “evaluatead aghole.” Id. at 1013 (quotin@entley v. Shalala,

52 F.3d 784, 785-86 (8th Cir. 1997)). The ALJ is not required to rely on one doctor’s opinion
entirely or choose between the opinionslartise v. Astrue, 641 F.3d 909, 927 (8th Cir. 2011).
Additionally, when a physician’s records provide no elaboration and are “conclusory checkbox”
forms, the opinion can be of little evidentiary valugee Anderson v. Astrue, 696 F.3d 790, 794

(8th Cir. 2012). Regardless of the decision the ALJ must still provide “good reasotiss for
weight assigned the treating physician’s opinion. 20 C.F.R § 404.1527(d)(2).

The ALJ must weigleachopinion by considering the following factors: the examining
and treatment relationship between the claimant and the medical source, thef¢hgt
treatment relationship and the frequency of examination, the nature and extentexdttherit
relationship, whether the physician provides support for his findings, whether other evitdenc
the record is consistent with the physician’s findings, and the physician’s area aftgpe20
C.F.R. §8§ 404.1527(c)(1)-(5), 416 .927(c)(%)-

Scott first saw Dr. llivickyin June 2013at which timeshecomplained that her adult son
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hated her and asdisrespectfutoward her. (Tr. 263.) She alseeported hat her application

for disability benefits had been denied dnat she was appealing the decisidml. Scott

described herself as forgetfuld. Dr. llivicky diagnosed Scott with depression and griéd.

He prescribed psychotropic medicationkl. Scott next saw Dilivicky in September 201t
which time she again reported problems with her children and her disability c(dim262.)

Upon mental status examination, Divicky noted Scott seemed confused and was very slow.
Id. He remarked that he was not sure what medications she was tdkingn March 2014,

Dr. llivicky found hat Scottseemed more alert. (Tr. 261.) In September 2014, Scott reported
that she was “not doing good.” (Tr. 260.) She reported isgitledrer exhusband and

children. 1d. On examination, she was disheveled, exhibited intermittent eye contact, her
speech wa slightlydysarthric, her memory was decreased, l@rdaffect was “fragile.” Id. In

April 2015, Scott reported her adult son had a drug problem and she had to kick him out. (Tr.
259.) Upon examination, Scott was well-groomed, she reported her mood was bettéecher af
was appropriate, and she seemed more alelt. In SeptembeR015, Scott reported that her

son was in prison. (Tr. 258.) Upon examination, she was well-groomeuailtlyt disheveld;
andher speech was slow, but she was more alkit.

The ALJ provided sufficient reasons for assigning little weigtrtdlivicky 's opinions.
Theopinions were provided in October 2015, almost ten months after Scott’s insured status
expired. Dr. llivicky saw Scott infrequently during the time right before and after the relevant
period he saw Scott only four times between June 2013 mugmber 2014 His treatment
notes reveal Scott experienced some distress due to issues with her son and ex-huslasd, and
occasionally found to be slow and disheveled on examination. These findings are not

supportive of a disabling mental impairment. Further, as the ALJ noted, Dikyliid not
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provide any specific limitationdut only offered the conclusion that Scott was unable to work.
This is a finding reserved for the Conssioner. See McDadev. Astrue, 720 F.3d 994, 1000
(8th Cir. 2013) (judgment regarding whether a claimant is disabledesvedor the
Commissioner.

Scott next argues that the ALJ erred in according “little, if any” weight to the opinion of
hertreating therapist Stacy Guetschow. Like the opinion of Dr. Sattler discussed alsove, M
Gueschow provided an opinion that was submitted in connection with Scott’s prior application.
(Tr. 72.) Specifically, thedecision of the prior ALJ indicatdds. Guetschow authored a letter
statingScott should be on short-term disability starting on June 26, 2009.Thereis no
evidencdrom Ms. Guetschow in thiastant record Indeed, Ms. Guetschow’s opinion that
Scott was entitled to sherérm disability in2009 is not relevant toigcase. Thus, Scott’s
claim lacks merit.

Although not directly challenged by Scott, the Adffbrded “very little weight” tahe
opinion of her chiropractor, Dr. David S. Turnbudls itdid not pertain to the relevant period
(Tr. 26.) The ALJ next discussed the opinion of pain management physician Stephen Schmidt,
M.D. (Tr.26.) Dr. Schmidt completed a form dated October 5, 2017, in sup/@ubot’s
application for disabled license plates. (Tr. 26, 409-189 expressed the opinion that Scott
cannot ambulate or walk fifty feet withit stopping to rest due to a severe and disabling arthritic,
neurological, orthopedic, or other severe and disabling conditidn. He indicated that this
was a “temporary disability” expiring on January 5, 2018. The ALJ assigned “very little
weight” to this opiniorbecause(1) it was untimely, as it was provided nearly three years after
Scott’s date last insured; (2) the limitations weescribed agemporary; and (3} wasnot

supported by any explanatory rationale or specific findings. (Tr. 26.) The ALJ provided prope
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reasoing for accordng little weight tothe opinions of Drs. Turnbull and Schmidt.

2. RFC

Scott next argues that there is no medical evidence in the record addressing hat physi
ability to perform in the workplace. Scott contends that the ALJ was theretpreed to
develop the record. She argues that the ALJ’s failure to obtain adtimedaal evidence
renders the RFC without the support of substantial evidence.

RFCis what a claimant can do despite lmitations, and it must be determined on the
basis of all relevant evidence, including medical records, physician’s opinions, and the
claimant’s description ofdr limitations. Dunahoo v. Apfel, 241 F.3d 1033, 1039 (8th Cir.
2001). Although the ALJ besithe primary responsibility for assessing a claima&RE€ based
on all relevant evidence, a claimariRECis a medical questionSee Lauer v. Apfel, 245 F.3d
700, 704 (8th Cir. 20018ingh v. Apfel, 222 F.3d 448, 451 (8th Cir. 2000). Therefore, &d A
is required to consider at least some supporting evidence from a medical prafesSee
Lauer, 245 F.3d at 704 (some medical evidence must support the determination of the claimant’s
RFQO); Casey v. Astrue, 503 F.3d 687, 697 (8th Cir. 2007) (fRECis ultimately a medical
guestion that must find at least some support in the medical evidence in the record).

In determining Scott’'s RFC, the ALJ discussed the objective medical evidéterst
summarized Scott’s history of back surgeries. He stated that Scott develop®d lkdw back
pain due to lumbar degenerative disc disease in 2006 and underwent lumbar spine
hemilaminectomy and microdiscectomy surgery at L4-L5 and L5-S1 in January 20082,
71-73.) Scott continued to complain of low back pain symptoms following surddry.She
underwent a spinal cord stimulator implantation in June 20@8. A CT scan of the lumbar

spine Scott underwent in March 2009 revealed a mild disc bulge at thg llefel that was
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unchanged from earliestudies. 1d. Scott has continued to complain of low back pald.

Scott presentetb pain management physician, Brian Smith, M.D., on November 3,
2014—her alleged onset of disability date—with complaints of pain in her lower back, right leg,
and right hip (Tr. 22,264.) She reported that she was doing well on her regimen of
Methadoné and Norcd® Id. Dr. Smithnoted that Scott “reiterates that she does well on her
combination of medicine.”ld. Upon examination, Scott was in no acute distress; she appeared
well-groomed; there were no bodily deformities visible upon examination; she was oriented to
person, place, and time; her recent and past memory appeared appropriate as testdalliy he
to recall past and present particulars of history; her affect was normatploeras appropriate;
and she did not exhibit any signs of depression or undue anxiety. (T85264Br. Smith
diagnosed Scott with lumbar pdatninectomy gndrome,and refilled heiprescriptions for
Methadone and Norco(Tr. 265.) She was instructed to return for follow-up in three months.

Id. Scott returned on January 15, 2015, repottivag she ramut of one of her medicatioasd
requesting an increase in her dosage of Methaddde. She reported an increase in her pain, in

that her medications provided about thirty percent relief. On examination, Scott was in no

acute distress, was wajfoomed, oriented, her recent and past memory appeared appropriate,

her affect was normal, her mood was appropriate, and she did not exhibit any signs of depression
or undue anxiety. (Tr.266-67.) Dr. Smith increased Scott's Methadone, although he advised

her he was not sure an increase was what she needed. (Tr. 267.)

2Methadone is narcotic analgesic.See WebMD, http://www.webmd.com/drugs (last visited
March 25, 202

3Norco contains a combination of narcotic (hydrocodone) anchaoretic (acetaminophen)

analgesics and is indicated for moderate to severe f&@a\WebMD,
http://www.webmd.com/drugs (last vied March 25, 202p
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Scott underwent x-rays of the lumbar spine on January 19, 2015, which revealed scoliosis
with right convexity at L3, degenerative disc space narrowing and anterior and posterior
spondyloss at L4L5, osteopenia, and normal lumbar vertebral heights. (Tr. 22, 442.)

Scott established care with chiropradbor David Turnbull on January 21, 2015, at
which time she complained of right-sided back, hip, and leg pain for four days, following a
motor vehicle accident that had occurred on January 16, 2015. (Tr. 23, 436.) Upon
examination, Scott had a slightly antalgic gait, severely restricted lumbarofmgdion on
extension, moderately restricted lumbar range of motion on flexion, and negative ségight |
raise test. (Tr. 23, 437.)

The ALJ noted that the medical evidence demonstrates some subsequent worsening of
Scott’s lumbar post-laminectomy syndrome afterdegelast insured. (Tr. 23.) For example,
in June 2016, Dr. Sitn observed Scott walked very slowly and had difficulty rising from a
seated to a standing position. (Tr. 23, 299.) In October Z01&mith noted that Scott
ambulated with a cane to help steady her gait. (Tr. 23, 301.) In September 2017, Dr. Smith
observed tenderness along the lumbar paraspinous muscles and a positive straigbt leg rai
bilaterally. (Tr. 423.) Scott underwent a CT scan of her lumbar spine in September 2017,
which revealed lumbar facet arthropathy and some mild stenosis. (#2&3,

The ALJ stated that there was no diagnostic imaging showing any disc herniation,
neurofaaminal or central canal stenosis, arachnoiditis, or nerve root impingement prior to the
date last insured. (Tr. 23.Additionally, Scott did not demonstrate an abnormal gait, decreased
lumbar range of motion, abnormal lower extremity strength or sensation, the use aftareass
device, or positive straight leg raise testing during the relevant period. (Z4.P3RRather, at

her only treatment visit during the period at issue, she reported that she was doing well on he
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medication regimen . (Tr. 24, 264.) Her pain management physician did not hestrict
activities and instead encouragkdr tobe active Id. There is no evidence Scoéceived
emergency room or urgent care treatment for pain during the relevant perind®4.JT The

ALJ concluded that the imaging results, findings on clinical examination, and Scott’s oburs
treatmentll supportthe detemination that she retained the ability to perform a limited range of
light work through her date last insuredid.

With regard to Scott's mental impairmenttse ALJ first noted that Scott underwent a
psychological examination performed by Dr. David Lipsitz on March 31, 2011, in connection
with her prior application for benefits. (Tr. 25Dpr. Lipsitz diagnosed Scott with borderline
intellectual functioning, based on 1Q testing he administered. The ALJ noted that, despite
this diagnosis, Scott has not reported a history of special education services aad inste
completed medical assistant training at age B. Additionally, she has a long history of
semiskilled work at the level of substantial gainful activity, which she stopped perfgtimi
2009 due to her physical, not intellectual, impairmekd.

The ALJ next stated that Scott received treatment for her long history of depre#sion w
Dr. llivicky during the relevant period, and that Dikicky prescribed and managed Scott’s
psychotropic medications. (Tr. 24.) He noted that there is no indication that Sgatptoms
worsened between the amended alleged onset date and the date last insured, and Scott did not
require emergncy care or inpatient hospitalization during this timéd. At Scott’s most recent
visit with Dr. llivicky prior to her date last insured, on September 19, 2014, she exhibited a
disheveled appearance, intermittent eye contact, slightly dysaspiesch, a constricted and
fragile affect, and a decreased memory. (Tr288,) On her November 3, 20Msit with Dr.

Smith, howevershe displayed a wetfroomed appearance, appropriate mood, normal affect,
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appropriate recent and remote memory, and did not exhibit any signs of depression or undue
anxiety. (Tr. 25, 265.) Dr. Smith noted the same findatdg3cotts visit on January 15, 2015,
shortly after her date last insured. (Tr. 25, 26The ALJ concluded that the overall evidence
supportghe finding that Scott retained the ability to perform simple, routine, and repetitige tas
through the date last ingd.

In determining Scott’s RFC, the Alalsodiscussed inconsistenciesSootts testimony.
He noted that Scott testified at the hearing that she had been using a cane andaxéaihkde
2014, yet the record indicates otherwise. (Tr.58]) For example, Scott did not report using
a cane on the function report completed in January 2016. (Tr. 31, 202-0¢ther medical
recordsdo not note the usage of a cane until October 2016. (Tr. 3}, 3dditionally, the
ALJ pointed outhat Scottraveled to California for a month to visit her sister in January of
2015, despite her allegations that she was unable to leave the house at that time due to her
depressiomand pain (Tr. 31, 51, 259, 266.)The ALJ properly considerdtiese
inconsistencies Scotts statements.

Scott arguethat the ALJfailed to properlydevelop the recorih that he did not obtain
additionalmedicalevidence regarding Scott’s physical limitationdn ALJ has a duty to fully
and fairly develop the record, and failure to do so is reversible error when the: ‘ckoes not
contain enough evidence to determine the impact of a claimant’s impairmentadmlitygo
work.” Byesv. Astrue, 687 F.3d 913, 915-16 (8th Cir. 2012). “However, the burden of
persuasion to prove disability and to demonstrate RFC remains on the clainkaetiel berger
v. Barnhart, 390 F.3d 584, 592 (8th Cir. 2004YAn ALJ’s dutyto developthe record arises
only if a crucial issue was undevelopedLleninger v. Colvin, No. 4:12€V-623 JCH/TIA, 2013

WL 5276039, at *14 (E.D. Mo. Sept. 18, 2013).
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Here, the record as a whole contained sufficient evidence for theoAhdke his
detgmination It is true thathereis no medical opiniofn the recordmirroring the ALJ’'s RFC
findings. No such opinion, however, is required. Although an RFC must be based “on all
relevant evidence, including the medical records, observations of treating phyaidaothers,
and an individual’s own description of his limitations,” an RFC is nonetheless an “alatings
assessmer#=not a medical assement—and therefore “it is the responsibility of the ALJ, not a
physician, to determine a claimant’'s RFCBoyd v. Colvin, 831 F.3d 1015, 1020 (8th Cir.
2016). Thus, “there is nrequirementhat an RFC finding be supported by a specific medical
opinion” Hendey v. Colvin, 829 F.3d 926, 932 (8th Cir. 2016)JItimately, the claimant is
responsible foproviding evidence relating to h&®FC and the Commissioner is responsible for
developing the claimant’s “complete medical history, including arranging for a consultative
examination(s) if necessary, and making every reasonable effort to help [thent]ajet
medical reports from [the claimant’s] own medical source®0 C.F.R. 88 404.1545(a)(3),
416.945(a)(3)emphasis in original)

The ALJ found that Scott had the RFC to perform light weitk the following
additional limitations: only occasionally balance, stoop, kneel, crouch, crawl, and climb ramps
or stairs; could never climb ladders, ropes, or scaffolds; should avoid unprotected elghts a
exposure to hazardous machinery; and was limited to simple, routine, and repetitive tasks
(Tr. 21:22))

In making this determination, the ALJ summarized the medical evideoroethe
relevant period and found it wagonsistent with Scott’s allegationsditability. Treatment
notes from on and around Scott’s alleged onset of disabdigreveal Scott was doing well on

her prescription pain medication regimems in no acute distress, was wgibomed, was
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oriented in all spheres, her memory was normal, her affect was normal, her asod w
appropriate, and she did not exhibit any signs of depression or undue anxiety. The ALJ
nonetheless credited Scott’s allegations of pain and limitations related to kémpaagment in
limiting her to a very restried range of light work. He took into account her mental
impairments when limiting her to simple, routine, and repetitive work. Thealoproperly
considered the fact that Scott didtrequire use of an assistive device and that she was able to
travd to California within a month after threlevant period. The Court finds that substantial
evidence on the record as a whole supports the ALJ’'s RFC determin&awit has failed to
demonstrate the presence of a disabling impairment during the relevant period.

In her final argument, Scott contends that the ALJ failed to apply the lower of two
exertional level®f the Grids. In support, Scott cites the applicable regulations, including the
statementhat vocational expert testimony is advisable for cases in which exertionatibmsta
are “in the middle” of regulatory criteria. (Doc. 14 at p. rott's argument lacks merit. The
ALJ in the instant casdid not apply the Grids. Instead, he obtained the testimony of a
vocational expert to “determine the extent to which these limitations erode theadbghik
occupational base, through the date last insured.” (Tr. 33.) The vocational exjied test
Scott was capable of performing other work existing in significant numbers in the national
economy. Id. Thus, the ALJ complied with the relevant Regulations in finding Scott was not
disabled during the relevant period.

Accordingly, Judgment will be entered separately in favor of Defendactordance
with this Memorandum.

[s/ Abbie Crites-Leoni

ABBIE CRITESLEONI
UNITED STATES MAGISTRATE JUDGE

Dated this31%t day of March, 2020.
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