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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DANIEL ELDON KENNEMORE,

Petitioner, ;
V. % No. 4:19ev-1394HEA
TERI LAWSON, %
Respondent. : )

OPINION, MEMORANDUM AND ORDER

This matter is before the Court upoeview of petitioner Daniel Eldon Kennemore’s
motion for leave to proceed in forma pauperis, hisgetitionwrit of habeas corpusursuant to
28 U.S.C. § 2254. For the reasons explained below, the Court will grant petitioner’s motion for
leave to proceed in forma pauperis, and dismiss the petition without prejudice.

Background

The following information is drawn from the instant petition, and from independent
review of petitioner’s state court proceedings on Missouri Case.net, theobthtissouri’s
online docketing system. In 29 in the Circuit Court of St. Charles County, petitiomeas
convictedof three counts of sodomy, and was sentenced to Hae® concurrent teypear terms
in the Missouri Department of CorrectionsSee State v. Daniel Eldon KennemolNy.
11R01930046®1 (11th Jud. Cir. 1995). In 2B0following the expiration of his sentences,
petitioner was civilly committed as sexually violent predatorSee In the Matter of the Care
and Treatment of Daniel Keemore,No. 03PR124286 (11th Jud. Cir. 2003) (hereafterre
Kennemore]). Petitioner filed an appeal in the Missouri Court of Appeals, but it was dismissed

in March of 2006 upon his motion for voluntary dismissdbeeln the Matter of Daniel
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Kennemore,No. ED 86696 (Mo. Ct. App. 2006).At present, petitionereceives care and
treatment from the Missouri Department of Mental Health at the Sex OffenddsiRatian and
Treatment Services facility in Farmington, Missouri.

In July of 2006, petitioner filed a petition for writ of habeas corpus in this Court pursuant
to 28 U.S.C§ 2254 See Kennemore v. MissouNp. 4:06¢cv-1016CEJ (E.D. Mo. Aug. 29,
2006). Howeverafter petitioner failed to comply with a court order, the petition eiasissed
pursuant to Rule 41(b) of the Federal Rules of Civil Procedi@ee id. On February 4, 2008,
petitioner again sought habeas relief in this Court pursuast 2854, but the petition was
dismissedafter the Court determined it lacked jurisdictioBee Kennemore v. Blakdo. 4:08
cv-173-DJS (E.D. Mo. Feb. 24, 2009).

In accordance with Missouri laygtitioner’'smental condition is reviewed annualnd
a report isprovided to thestate courthat committed him Seeln re Kennemore In petitioner’s
2019 mental statuseport,it is indicated that he reportgulans to petition thestatecourt for
release.ld. On May 15, 2019, he filed a motion to proceed pralseg with correspondence
advisingthe state courthat his petitiorfor releasewvould be filed soon.See id. However, on
May 31, 2019 and June 3, 2019, he filed correspondadesingthe state courthat he no
longer wished t@ursue relief there because he Kbl the instant petition in this CourBee id.

In the instant petition, peiitner asks this Court to order his release because Missouri’s
sexually violent predator law is unconstitutional. Petitioner has also filed wamvadus
supplement containing material he avemsves his innocence.

Discussion



Petitioner obviously seek® challenge his currerdgtate custody pursuant to cvil
commitment. Howevethe petition is subject to dismissal duegetitioner’sfailure to exhaust
his available state remedieSitle 28 U.S.C. § 2254(b)(1)(A) prohibits a grant of habeas relief on
behalf of a person in state custody unless that persotekhausted the remedies available in
the courts of the State.The exhaustion requirement applies with equal force when a habeas
petitioner seeks to challenge statestody pursuant t@ civil commitment SeeBeaulieu v.
Minnesota 583 F.3d 570, 575 (8th Cir. 2009).

“To satisfy the exhaustion requirement, a persanfined ina Missouri State Hospital
must apply for release under section 552.040 before filing a petition for a writ @shadrpus
and if that application is denied, the confined person must appeal to the MissourioCour
Appeals. Kolocotronis v. Holcomp925 F.2d 278, 279 (8th Cir.19%Internal citation omitted).
Here, petitioner does not allege, nor does independeguiry reveal, that happlied for release,
much less that he appealed the denial of smapplication to the Missouri Court of Appeals
fact, petitioner’s state court record shows that he specifically advisexfatieecourthat he did
not wish to seek relief therelThe Court therefore concludes that petitioner has failed to exhaust
his state court remedies, and that the instant petition should therefore be dismissed.

The Court haxonsidered whether to issue a certificate of appealabilityddrso,the
Court must find a substantial showing of the denial of a federal constitutighdl rSee
Tiedeman v. Benspti22 F.3d 518, 522 (8th Cir.1997A substantial showing is a showitigat
issues are debatable among reasonable jurists, a Court could resolve theftesaatydior the
issues deserve further proceedingsox v. Norris 133 F.3d 565, 569 (8th Cir. 199{®iting
Flieger v. Delg 16 F.3d 878, 8883 (8th Cir. 1994) Petitioner has made no such showing

here, and the Court will therefore not issue a certificate of appealability.
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Accordingly,

IT IS HEREBY ORDERED that petitionefs motion for leave to proceed in forma
pauperis (Docket No. 3) SRANTED.

IT IS FURTHER ORDERED that petitionefs petition for writ of habeas corpus
(Docket No. 1) iDISMISSED without prejudice. A separate order of dismissal will be entered
herewith.

IT ISFURTHER ORDERED that petitioner'sviotion to Appoint Counsel (Docket No.

2) isDENIED as moot.
IT ISFURTHER ORDERED thatthe Court will not issue a certificate of appealability.

Dated thisl1thday ofJune, 2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE



