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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

HEATHER MILLER,
Plaintiff,
No. 4: 19CV 1693 DIN

V.

ANDREW M. SAUL,
Commissioner of Soci&ecurity,

N e N N N N N N N N

Defendant.

MEMORANDUM OPINION

This action is beforeghe court for judicial review of the final decision of the

defendantCommissioner of Social Security denying in part the applicatioplaintiff
Heather Millerfor disability insurance benefitsnder Titlell of the Social Security Act
(Act), 42 U.S.C. 88 40434 The parties have consented to the exercise of plenary authority
by the undersigned United States Magistrate Judge purtsu2®tJ.S.C. § 636(c)For the

reasons set forth below, theal decision ofthe Commissioner igffirmed

|. BACKGROUND
Plaintiff wasbornon Juneb, 1980. Shewas34years old at the time dfer amended
allegedonset date oAugust 192015. (Tr. 40, 177.) She filed heapplication onJuly 11,

2016,claiming disabilitydueto degenerative disc disease, Type | diabetes, nerve damage

to legs and feet, pancreatitiswer back pain, migraines, carpal tunnel syndroare]
polymyositis. (Tr. 198.) Her applicatiorwasdenial, andsherequested a la@ng before an
Administrative Law JudgeALJ). (Tr. 116-20, 12324.)

On November 82018, following a hearing, an ALJ issueddecisionawarding
benefits based on the finding that plaintiff became disabled as of MarcBMB,and
continued to be disabled through the date of the deci§lon16-29) The Appeal£ouncil
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deniedher request for review (Tr. 1-4.) Thus,the decision of the ALJ stands as the final

decision of the Commissioner.

[I. ADMINISTRATIVE RECORD

The followingis a summary oplaintiff's medicaland otherhistory relevanto her

appeal.

During the period from August 19, 2015 to February 22, 20E8ntgf saw her
primary care physician, Kyl®strom M.D., two to four times per montfor diabetes,
polyneuropathy, retinopathy, and other conditioRsiring a March 22, 2018 appointment
Dr. Ostrom noted thgplaintiff's diabetes remained poorly controlled desitgnificant
changes in dieand sherequired large quantities of insulin to treat her symptorirs.
addition tolong-acting insulin plaintiff had begun taking she#cting insulin on an hourly
bass. (Tr. 308384) In June 2018, Dr. Ostrom completed a form indicapfantiff
injected insulin oran hourly basis (Tr. 330304

On September 9, 201plaintiff saw Patricia Gant, R.N., to set amewglucometer
(Tr. 786) From January 19 through May 11, 20p&intiff saw Ms. Gant approximately
every two weeks for diabetes treatment. (Tr. 584;88759293, 59597, 620, 6280,
63536,644-45.)

On October 12, 201%jaintiff was seen in the emergency departmenshmrtness
of breath and a rapid heart rate. (Tr.-B09

Plaintiff was hospitalized Decembei93 2015 for abdominal pain angdancreatitis
(Tr. 71060.) On December 19, 2015he waseen agaim the emergency department for
abdominal pain (Tr. 701-06.)

On December 24, 201plaintiff was hospitakedfor two daydor intractable nausea
andvomiting. (Tr. 66299.) She was seen in th®spitalfor vomitingagainon January 8
and 27and March 2, 2016(Tr. 63842, 65360.)

On April 26, 2016plaintiff was seen in themergency departmefur treatment for

an abscessn her forearm (Tr. 58992.)



About one year later, on April 27, 201@aintiff was treated in themergency
department for high blood sugafTr. 195678.)

From January through March 201@laintiff received IV fluids to prevent
dehydrationat a hospital infusion centapproximately eleven timeqTr. 598, 605, 622
23, 628,630-34, 637, 64243)

On January 24, 201plaintiff saw A. Elbendary, M.D., for an adnexal m&gsowth
near the female reproductive system). 8&eided to underga hysterectomy performed
by Dr. Elbendary on February 6, 2017(Tr. 184849, 185455) She was seenof
postoperative followup from February through May 201At her fnal postoperative visit
on May 10, 2017, Dr. Elbendary notethintiff's incisions had “finally” healed and she
could resumderprevious activities. (Tr. 18640.)

On July 26, 201 7plaintiff saw Thomas Riechers, M.Dfor aventral hernigbulge
in abdominal wall muscles)She underwent a hernia repair by Dr. Riechers on August 3,
2017. At a followrup an August 16, 2017, Dr. Riechers notgdintiff was recovering
normally. (Tr. 194243, 220717, 228-29.)

The ALJ requestedssistance from agenayedical expert, Charles Murphy, M.D.
to evaluate plaintiff's impairments.(Tr. 330515.) In July 28, 2018 responses to
interrogatories, Dr. Murphy indicated thataintiffs impairments included diabetes
mellitus, peripheral neuropathy, obstructive sleep apnea, chronic kideegs# (stage 1),
degenerativeisc diseaseg histoty of pancreatitis, mixed connectiissue disease, muscle
tear of the lefteg, and carpalunnel syndrome (Tr. 33.3))

Dr. Murphy also completed a medicource statemeriMSS)to assessglaintiff's
functional abilities.He opined thaplaintiff could frequently lift and carry up tt0 pounds
She could sit for 6 hours and stand or walk 4 hours total during a worldawntiff did not
have reaching, handling, or fingering limitationsShe could occasionally operate foot
controls Dr. Murphy also assessed postural angironmental limitations She could
occasionally climb stairs, ramps, ladders or scaffolds, and stoamhcemd crawl. She

could frequently balance and kneel. (Tr.330.)
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ALJ Hearing

OnMay 23,2018 plaintiff appeared and testified to the followiaiga hearindpefore
anALJ. (Tr. 35-67.) Shehaspast workexperienceas an assistant manager éstfood
restaurant, as a certified nurse’s assistant in a nursing homasandashier at Casey’s.
She left her most recent job as an assistant manager at Bimgdrecauseshe was sick
and missing too much workShe was unsure whether she resigimech the job or was
terminated. She is unable to work because she cannot sit for thagefifteen minutes
and can walk only 100ayds. (Tr. 42-44)

She cannotvork due to back, arm, and leg pain. Hagersgo numb five or six
times per dayand she hasevere stomach pairSheinjectsinsulin every hour (Tr. 44-46,
56-57.)

She doeswotdo muchon a typical day. Sheakesup, takes her blood sugar, eats
breakfast, anthensits aroundor most of the dayShecanperform helown hygieneneeds.
She doesiot doany chores around the house; her mother and husleandst of tle work,
including taking care of their dodn 2017, snce herallegedonset date, she traveled by car
to Indianapolis and Colorado Springs two separateccasiongor family visits. (Tr. 48
54.)

A vocatioral expert (VE) testifiedo the following at the hearing. Plaintiff has past
relevant work as #ast food manager and cashier, both classified as light, an€CB#a
classified as medium.The ALJ askedhe vocational expert to consider a hypothetical
claimant who coulgherform sedentary workShe could frequently finger and handle, and
occasionallypalance, stoop, kneel, crouch, crawl, or climb stdire hypothetical claimant
could not operate foot controls and had to avoid unprotected heights and meehegnimal
parts The VEtestified that the hypothetical claimant could perfahmjobs of optical
goods assembler and tougp circuitboard worker The vocational expert testifidlata
worker who was oftask 15% of the timein additionto normal breakscould not perform

any work in the national economyTr. 60-64.)
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Plaintiff's counsel then described a hypothetical claimant who woulddssnayom
work two times per montlon aregularly scheduled basis.The VE testified that this

hypothetical employee could not maintain work. (5.)6

[I1. DECISIONOFTHE ALJ

On November 8, 2018he ALJ issued alecisionfinding plaintiff disabledas of
March 22,2018, and that she mi¢he Title Il insured status through December 31, 2018
(Tr. 16-29.) At StepOneof the sequential evaluatiotihe ALJ foundthatplaintiff had not
performed substantial gainful activity during the relevant periat Step Two, the ALJ
found that plaintiff had the severe impairments dlype | diabetes with peripheral
neuropathychroric kidney disease with diabetic retinopathy, lumbar degative disc
disease, obesitypbstructive sleep apnea, pancreatitis, hernia repaired by surgery
connectivetissue disease wittendonitis and a history of carpainnel release, left foot
hammertogand right foot capsulitiand hammertoe. At Stefhree the ALJ found that
plaintiff did not have an impairment or combination of impairments that metealically
equals an impairment listed in 20 CFR Part 404, Subpart P, Appen(Tr. 18-20.)

The ALJfound thatprior to March 222018, plaintiff had the residual functional
capacity (RFC) tperformarange of sedentary work as defined in 20 C.B.4R04.1567(a)
with limitations. Shecould not operate foot controls with the left or right foot, cauity
occasionally climbampsor stairs, but never climb ladders, ropassaaffolds,and only
occasionally balance, stoop, kneel, crouch, or cr&he couldrequently fingetand handé
bilaterally. She could notvork around unprotected heights or around moving mechanical
parts. BeginningMarch 22, 2018, howeveplaintiff would be offtask for 15% of the
workday, in addition to normal breaks) orderto prepare and inject insulin every hour
(Tr. 21-26.)

At Step Four, the ALJ determined thataintiff could not return to past workAt
Step Five, the ALJ found that from August 19, 2015 through March 21, 20a8tiff's
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impairments did not prevent her from performing work that edist significant numbers
in the national economy.Thus, plaintiff was not disabled during &b period (Tr. 26-28,
62) BeginningMarch 22, 2018howeverthere were no jobs thataintiff could perform
and thereforglaintiff became disabled on that dat@r. 28-29.)

V. GENERAL LEGAL PRINCIPLES

The court’s role on judicial review of the Commissioner’s decisido tetermine
whether the Commissioner’s findingpply the relevant legal standards to facts tuat
supported by substantial evidence in the record as kewRate-Firesv. Astrue, 564 F.3d
935, 942 (8th Cir2009). “Substantial evidence is less thapreponderan¢éut is enough
that a reasonable mind would find it adequate to suppe@ommissioner’s conclusion.”
Id. In determining whether the evidence is substantial, the coustdsos evidence that
both supports and detracts from the Commissioner's decigibnAs long as substantial
evidence supports the decision, the court may not reverse it medyde sulsntial
evidence exists in the record that would support a contrary oatoorbecause the court
would have decided the case differentee Krogmeier v. Barnhart, 294 F.3d 1019, 1022
(8th Cir. 2002).

To be entitled to disability benefits, a claimant must pisheds unable to perform
any substantial gainful activity due to a medically deterbiaghysical or mental
impairment that would either result in death or which hasdasteould be expected to last
for at least twelve continuousonths. 42 U.S.C.88423(a)(1)(D),(d)(1)(A); Pate-Fires,
564 F.3d at 942 A five-step regulatory framework is used to determine whether an
individual is disabled.20 C.F.R.8 404.152@a)(4); see also Bowen v. Yuckert, 482 U.S.
137, 14642 (1987) (describing fivetep process)

Steps One througiihree require the claimantto prove (1) she is not currently
engaged in substantial gainful activif®) she suffers from a severe impairmeand (3)
her conditionmeets or equals lssted impairment.20 C.F.R. 804.152Qa)(4)(i)-(iii). If
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theclaimant does not suffer from a listed impairment or its equivalen€dhemissioner’s
analysis proceeds to Steps Four and Fdtep Four requires the Commissioner to consider
whether the claima retains the RFC to performpast relevant workRRW). Id. §
404.152@a)(4)(iv). The claimant bears the burden of demonstradimegs no longer able

to return to lker PRW. Pate-Fires, 564 F.3d at 942. If the Commissioner determines the
claimant cannot return teer PRW, the burden shifts to the Commissioner at Steptbive
show the claimant retains the RFC to perform other work that existgnificant numbers

in the national economyld.; 20C.F.R. 8 £4.152@a)(4)(Vv).

V. DISCUSSION

Plaintiff argueshe ALJerred infinding she would not have ampsences from work
in determining her RFCShe argues that the record evidence demonstratdsethaedical
careandneed for frequent absences would interfere with her performingriélwork as
described in the ALJ’s RFC finding. She argues the ALJ erred in ag@ystandard that
medical care must be proven as “medically appropriate am$sa@y.” She argues the ALJ
should have found her disability began earlier than March 28 2Aight of her need for
frequent absenced he Gourtdisagrees.

RFC is “the most [a claimant] can still do despite” his or her iphyy®r mental
limitations. 20 C.F.R. 8§ 404.1545(a)(1)See also Masterson v. Barnhart, 363 F.3d 731,
737 (8th 2004). “The ALJ should determine a claimant's RFCdbaseall relevant
evidence including the medical records, observations dfrigephysicians and others, and
an individual’'s own description of his limitationsMoore v. Astrue, 572 F.3d 520, 523
(8th Cir. 2009). “Because a claimant’'s RFC is a medical question, 38 Aksessment of
it must be supported by some medical evidence of the cldsrahbility to function in the
workplace.” Hendey v. Colvin, 829 F.3d 926, 932 (8th Cir. 2016) (quotidgx v. Astrue,
495 F.3d 614, 619 (8th Cir. 2007)). “Howeyvtnere is no requirement that an RFC finding

be supported by a specific medical opiniorid. Nor is an ALJ limited to considering
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medical evidence exclusively when evaluating a claimarif8.RCox, 495 F.3d at 619. “It
Is the claimant’s burden, and not the Social Security@ssioner’s burden, to prove the
claimant’'s RFC.”Pearsall v. Massanari, 274 F.3d 1211, 1217 (8th Cir. 2001).

In this case,in assessinglaintiff's symptoms, the ALJ considereplaintiff's
allegationghat she had to inject insulin every hour and could not workado@rtd problems
and arm, bacKkeg, and stomach pain. To evaluate these allegations, the Atidlexd
plaintiffs medical treatment, her medications, examiners’ objediivéings, and other
evidence.See 20 C.F.R. § 404.1529(c) (listing factors SSA will consider whetuatiag
the claimant’ssymptoms). After the administrative hearing, the Alsdughta medical
opinion fromDr. Murphy, who in his July 2018 medical source statemesrcluded that
plaintff could perform a full range of sedentary work. (Tr.33(B.)

The ALJconcluded consistent with Dr. Murphy’s assessment, ghaintiff hadthe
RFC to perform a limited range of sedentary work. (Tr) &ke 20 C.F.R. § 404.1567(a)
(describng sedentary exertion)However, for theperiod beginning March 22, 2018, the
ALJ found plaintiff would be offtask for 15% of the workday order to prepare and
administerhourly insulin (Tr. 26, 3083 As this offtask limitation precluded work,
plaintiff wasdisabled from March 22, 2018 onward. (Tr-:28 63)

Plaintiff argues her RFC finding should have included a limitathat she would be
absent from work due to her impairments and treatments. In supporpts that she
received medical attention on 173 days during sn88th period that overlaps with the
relevant period.Plaintiff argues she would have been absent fiteenworkplaceon each
of these dates, and thosuld not maintain employment.

The ALJ foundthatplaintiff's total days of treatment did not establish a need for
frequent absences from work. (Tr. 22,)2Blaintiff's argumentassumeshat she could not
schedule appointments around ark hoursand that all the treatment wappropriate
and medically necessaryhus, the number of days tiptdintiff receivedmedical treatment
did not establish disability absent evidence that treatwast medicallynecessary and

requiredherto miss work. (Tr. 22, 2B The ALJ ultimatelyfound irsufficientsupport for
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plaintiff’'s claim that her impairments would cause frequent e (Tr. 26) It is
plaintiff's burden to provide evidence establishing disabildse Kamann v. Colvin, 721
F.3d 945950(8th Cir. 2013).As the record supports the ALJ’s analysis, the ALJ’s finding
is affirmed.

Plaintiff cites three cases from this Circuit in support of hamctlthat she was
disabled due to absencéa/hile these cases demonstrate fhgtairmentrelated absences
can precludemployment, they do not suggest that a claimant can simglyadiays of
treatment to establisin absence ratén Maresh v. Barnhart, 438 F.3d 897 (8th Cir. 2006),
the Eighth Circuit found that thedaimant was disabled because he met a lisfirige court
observed in a footnote thtte claimant’s past employment was consistent with digabil
because he was frequently abskom the job. Id. at 901 n.2. However, becausthe
claimant was disabled &epThree, the case did not hinge RRC.

The other two cases address RF&lthoughboth cases involve treating physician
opinionssupporting frequent absencds. Rossv. Apfel, 218 F.3d 844 (8th Cir. 2000), the
claimant’streating physician issued several opinions supporting ititgatincluding an
opinionthat theclaimant could worlonly four hours per daySeeid. at 848. The Eighth
Circuit reasoned thahese opinionsand other evidenceuch asplaintiff's history o
frequent emergenapom visitsfor severe pain, warranted a finding that the claimant could
not meet attendance requirementsompetitive employment.ld. at 850. Similarly in
Baker v. Apfel, 159 F.3d 1140 (8th Cir. 1998), the claimant’s tregbihgscian opined that
he would miss “a great deal of work.Id. at 1146. The Eighth Circuit foundhat the
doctor’s opinion, plaintiff's history of frequent injections for migranand his pattern of
absences from classarranted an attendancdated RFC limitation.d.

Here, unlikeRoss or Baker, plaintiff did not provideany medicabpinions indicating
her impairments would result in absences from work. Althquigintiff's medical history
included manyemergencyroom visits or hospitalizations, which could feasib®gult in

absencesplaintiff does not differentiate between these visits and routare. Rather,



plaintiff simply adds up the number of days that she receivetitezet and thegonstrues
eachtreatment day as an absence.

For example, plaintiff's treatmerdatesinclude routine visitsto primary care
physicianDr. Ostromwho sawplaintiff two to four times per montiindapproximately 68
times overall. (Tr. 5736, 58286, 594, 5989, 60405, 61920, 63238,64346, 661, 700
01, 70607, 76465, 77072, 775, 7881, 78385, 78889, 1850, 21338, 215290, 2193
2206, 223687, 225054, 225860, 227478.) Likewise, plaintiff's list includesdiabetes
appointments withhurse practitioner Ms. Gant, which occurred twice per month from
January through Ma9, 2016 (Tr. 584, 58788, 59293, 59597, 620, 62830, 635-36, 644
45.) Contrary toplaintiff's claims, it is not clear that these appointments had to occur this
frequently,and during work hours, andould result infull day absences from work.

Plaintiff's list of treatment datealso does not differentiaté¢reatmentbased on
impairmentsand therefore includes days when she received care for temporsingrt
term impairments such dser adnexal mass and torn calf musclélr. 19, 184849.)
However, impairments that resolve less than 12 months cannot support a finding of
disability. See42 U.S.C. § 423(d)(1)(AR0 C.F.R. § 404.1509 (an impairment “must have
lasted or must be expected to last faoatinuous period of at least 12 months”).

Moreover plaintiff attempts to establish a need for medaladences by focusing on
an atypical period in the recordi-or example, plaintiff notes that she required extensive
treatmentfor nausea and vomiting from December 2015 through March 20¥6ile
plaintiff did requireextensive care during this period gperioddid not last 12nonths and
IS not representative dfertypical level of care during the relevant perio8pecifically,
plaintiff did not require fluid infusions or frequent emergemaegm visits outside of this
period. The ALJ properly determined that the record did not support an RF@tlon for
frequent absences. Plaintiff does not point to any medicalargind support such a
limitation, nor does she point to any other evidence to meet her burden ahaxplahy

each day omedicaltreatment should count as a medically necessary absence.
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VI. CONCLUSION

For the reasons set forth above, deeision of the Commissioner of Social Security

is affirmed. An appropriate Judgment Order is issued herewith.

/s David D. Noce
UNITED STATESMAGISTRATE JUDGE

Signed on October 9, 2020.
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