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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
STEVEN GOLDSMITH,
Plaintiff,
V. Case No. 4:19CV1772 HEA

LEE ENTERPRISES, INC., et al.,

Defendants.

OPINION, MEMORANDUM AND ORDER

This matteris beforethe Coutt on several motiongncluding Defendants’
Motion for Summary Judgment [Doc. No. 3P]aintiff's Motion for Discovery or
to Deny Summary Judgment Without Prejudice [Doc. No.BdjendantsMotion
for a Protective Order Limiting Discovefoc. No.47], Plaintiff's Motion to
CompelDefendantso Comply with Discovery Requedisoc. No.49], and
Plaintiff’'s Motion for Partial Summary Judgment [Doc. No..5%he matters are
fully briefed. For theeasons articulated belo@efendants’ Motion for Summary
Judgment and Plaintiff's Motion for Partial Summary Judgment will be denied.
Plaintiff's Motion for Discovery or to Deny Summary Judgment will be granted, as
will Plaintiff's Motion to Compel Defendants’ Motion for a Protective Order
Limiting Discovery will be denied.

Background
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Plaintiff initially filed a Petition in the Circuit Court for St. Louis County,
Missouri. Defendants removed the action to federal gauguant to 28 U.S.C. 88
1441, 1446, and the Class Action Fairness Act of 2005, 28 U.S.C. 88 1332(d) and
1453 Plaintiff filed his six-countFirst Amenaed Class ActionComplaint
(“Amended Complaint”with this Courton July 3, 2019. Defendants filed their
Answer including affirmative defenses on July 16.

In hisAmended Complaint, Plaintiff alleges that Defendants overcharged
him and other similarly situatedl. Louis Post-Dispatch subscribers bydouble
billing,” that is,including the same day in more than one billing periBkintiff
allegesbreach of contract (Count I), breach of the implied covenant of good faith
and far dealing (Count Il), unjust enrichment (Count Ill), money had and received
(Count IV), violation of the Missouri Merchandising Practices 8407.010et
seg. (“MMPA”) by means of unfair practiceCount V), and violation of the
MMPA by means of deception (Count VI).

In their Answer, Defendants deny Plaintiff's allegations regarding improper
or double billing. They also deny the allegation that they acted unethically or
unlawfully.

Thelnstant Motions
Defendants filech Motion for Summary Judgment [Doc. No. 31] arguing

that Plaintiff cannot show that he suffered a loss as required of a claim under the



MMPA, and that Plaintiff cannot show any other damages or breach of contract.

Plaintiff then filed a Motion for Discovery or to Deny Summary Judgment
Without Prejudice [Doc. No. 34], arguitigat Defendantanotion forsummary
judgmentcanbe denied without discovery because the evidence on which
Defendants’ rely- the declaration dDefendanteeEnterprises Inc.’s Director of
Circulation Accounting, Andrew Sistekis not materialAlternatively, Plaintiff
argues thaffithe Courtdoesna deny Defendantshotion for summary gidgment
based on immateriality @istek’s declaratigrPlaintiff will needto conduct
discoveryto oppose summary judgmeifrt that case, Plaintiff contends thhé
Court should denfpefendants’ motion for summary judgmemtdefer ruling ont
until the close of discovemyursuant to Fed. R. Civ. P. 56(d)

Defendants moved for a protective order “limiting discovery to matters
essential to justify opposition to Defendants’ pending motion for summary
judgment’[Doc. No. 47].In the parties’ joint proposed scheduling plambmitted
October 2, 2019 efendants &d requesteduch dimit on discoverywhile
Plaintiff had opposed it. The Court did rsptecificallyaddress tadisputein its
case management order ah€ctober 22, 201@he “CMQO”). In their motion for a
protective order, Defendants’ requested that the Court now enforce a limit on
discovery to the issues raised in their motion for summary judgment, namely

whether Plaintiff can show that he suffered an ascertainable loss under thd MMP



or any other damages or breach as to his other claims.

Plaintiff thenmoved to compel Defendantsdomply with discovery
requests not related to class issiEsc. No. 49. Therein, Plaintiff requested that
the Court overrule Defendants’ objections whBiefendants assert the requests
improperly seek information regarding the merits of the case. Plaintiff further
requested that the Court compel Defendant to comply with Plaintiff's discovery
requests even if the information sought is unnecessary forogeggation.

Plaintiff argues that the CMO did not order separate discovery phases on class
iIssues and merits issues.

Plaintiff has nowfiled a Partial Motion for Summary Judgment on Liability
[Doc. No. 54]. Plaintiff argues that the undisputed fadablishthe requisite
elements to prove Defendants’ liability for breach of contract, breach of the
implied covenant of good faith and fair dealing, deceptive practice under the
MMPA, and unfair practice under the MMR& to Plaintiff's personal claims,@&n
leaving only damages to be determined.

Discussion

Neither Defendants’ Motion for Summary Judgmeott Plaintiff's Motion
for Partial Summary ddgmentwill be grantedt this time“Summary judgment is
proper where the evidence, when viewed in a light most favorable to the non

moving party, indicates that no genuine [dispute] of material factexist that



the moving party is entitled to judgment as a matter of |eDavison v. City of
Minneapolis, Minn., 490 F.3d 648, 654 (8th Cir. 200Fed. R. Civ. P. 56(a).
Summary judgment is not appropriate if there are factual disputes that may affect
the outcome of the case under the applicable substantiveAladerson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). A dispute of material fact is genuine if the
evidence would allow a reasonable jury to return a verdict for thenowmmg

party. Id.

Plaintiff argues that Defendants’ Motion for Summary Judgment can be
denied @ the meits because the evidence set forth in Sistek’s declaration is not
material. Plaintiff argues:

[W]hatever Mr. Sistek means by five years’ worth of “applicable daily

charges” (and he doesn’t say) it can make no difference on whether

Plaintiff's claims, related to specific\Beek invoices, are valid. This

evidence is not material for another reason as well. Plaintiff's invoices

never mentioned “daily charges.” They showed an “Amount Due” for

a specific “Term” with fixed beginning and end dates. So Defendants

“applicable daily charges” are not applicable to the invoices that give
rise to this lawsuit.

Plaintiff also asserts thattiie Court does not deny Defendants’ motion
lack of material evidengehen theCourtshoulddeny Defendants’ summary
judgmentmotionor defer ruling on ipursuant td-ed. R. Civ. P. 56(dwhich
provides:

(d) When Facts Are Unavailable to the Nonmovant. If a

nonmovant shows by affidavit or declaration that, for specified
reasons, it cannot present facts essential to justibpfesition, the
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court may:
(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take
discovery; or

(3) issue any other appropriate order.

As a general rule, summary judgment is proper only aftengahenovant has
had adequate time for discoveiyben v. Bridgestone Retail Operations, LLC,
751 F.3d 888, 894 (8th Cir. 201&jting Hamilton v. Bangs, McCullen, Butler,
Foye & Smmons, L.L.P., 687 F.3d 1045, 1049 (8th Cir.2012)). Nonmovants may
request a continuance under Rule 56(d) until adequate discovery has been
completed if they otherwise cannot present facts sufficient to justify their
opposition.Toben, 751 F.3d at 894. This option exitb prevent a party from
being unfairly thrown out of court by a premature motion for summary
judgment.ld. To obtain a Rule 56(d) continuance, the party opposing summary
judgment must file an affidavit affirmatively demonstrating how postponement of
a rding on the motion will enable him, by discovery or other means, to rebut the
movant's showing of the absence of a genuine issue ofdact.

Plaintiff's counsel submitted an affidaitating the facts whiche claims
are essential to justify opposition to Defendants’ Motion for Summary Judgment
but which Plaintiff cannot present because they are in the exclusive possession of
Defendants and Plaintiffs have not received discovery from Defendanése

facts include: the reasons for overlaps and gaps in the date ranges in Plaintiff's

6



invoices how defendants determined the date ranpesmeanings of “daily

charge,” “applicable daily charge,” “daily rate,” “apgalble daily rate,*base
rate,” “baserate charges” and “Plus edition charges” as used iarideits’
statement of factand how those charges and rates were conveyed to Plaintiff and
other subscribers; the total “amount due” of all the invoices sent to Plaintiff from
May 14, 2014 to July 3, 2019; how certain credits mentioned in Sistek’s
declaraibn were calculated and the reason for each credit; the meaning of “cost of
newspapers received” as used in Sistek’s declardtlmmsource(s) of the numbers
in Sistek’s Appendix A . . ., how he calculated the numbers, and how, if at all, the
PostDispath uses them in setting its prices and/or its internal accountimg;”
basis on which Defendants state that Plaintiff received the equivalent of four
months of free newspapeend whether the Poddispatch has stopped its
“double-billing” practices.

Defendantsontendhatnone of those facts are essential becausktieal
bags for their Motion for Summary Judgmaest'simple: (i) Plaintiff received
$2,113.32’s worth of newspapers during the relevantyfeas period under his
daily rates; and (ii) Plaintiff paid only $2,025.53 for those newspapEngy
further argue thaPlaintiff “does not raisany facts or grounds for believing that

the daily rates in Mr. Sistek’s Declaration are not, in fact, Plaintiff’s rates.”

As for Plaintiff's Motionfor Partial Summary Judgement on Liability,



Plaintiff argues thathe has provided evidence in the form of account statements
where two different statement “TermETerms” hereare date rangeo avoid
confusionthey arehereinaftercalled“term dates”)containthe same day or days,
thus establishing Defendants’ liability for charging Plaintiff twice for the same
day.In so arguing, Plaintiff relies on his theory that each account statement
represents a separate unilateral contract between PlaintiliefeddantsUnder
this separate contrattteory,the account statement sent to Plaintiff by Defendants
was a promise to supply newspapers for the “amount dueteamddates listed on
the statement, and Plaintiff's payment to Defendants of the “amountdise”
performance rendmg the contractual agreement enforceable. Plaintiff argues that
the higher price of am{Plus editiors’ delivered duringhe term dates @ given
account statemeémvasreflectal inthe “amount duebnthe accounstatement and
should not be reflected on a future statemBytsending a subsequent statement
which included a duplicate date of service, Plaintiff argues, Defendants breached
the terms of the agreement made under the first statemeémommitted the other
wrongs allged

In opposition Defendantsontend that the higher cost of “Plus editions”
sometimess notreflected in themount due of an account statement bearing the
termdatesthat includethedate of thePlus edition, and therefore the extra cost gets

“rolled” into the following account statement, causing an overfagrm dates.



Defendants argue that each invoice is not a separate contract but rather the partie
are engaged in a continuing agreement where newspapers are delivered to Plaintiff
daily in exchage for periodic payments. Even if the separate contract theory is
correct, argue Defendants, Plaintiff received every newspaper for the periods
included in his claim and did not pay twice for any of them. Defendants also argue
several defenses to Plaintiff’'s claims, such as voluntary payment, waiver, and
estoppel. They state that at a minimum, partial summary judgment should be
denied due to questions of fact relating to those defenses.

The parties’ motions for summary judgment inform the reasoning bétend
general rulghatsummary judgment is proper only after the nonmovant has had
adequate time for discoverfoben, 751 F.3cat894. The Court does not doubt that
both motions are based on eachyamrenuinely held belief that they are entitled
to the requestedummary judgment based on their proffered evidddoeiever,
definitively rulingon thesamotions before discovery is npbssiblewhere some of
the most basic underlying facge vigorously tsputed by the parties

It is no surprisehenthatPlaintiff's Rule 56(d) motion is well taken.

Plaintiff seeks to conduct discovery regardimggr alia, the meaning of the
phrases Defendants use in describing their subscription accaurtiisgs notan
unreasonable or immaterial requésed on the exhibit account summaries

before the Court, it appears thia¢ taccount summadocuments that asent to



subscribers do naontainthe phrases in question. For instance, ekbibit account
summarieslo notmention or definédaily rates; “ base rate$pr “Plus editior
charges. Thaccount summarieseemingly do not reflect when or why credits
were applied to Plaintiff's account. Defendants base their argument that Plaintiff
suffered no ascertainable loss on their internal accountiaginderstanding of
which arguablyturns on the definitions ar@hlculationsof rates, charges, credits,
etc. that Plaintiff seks through discoverylaintiff will be granted leave to

conduct discovery on this and other issudaintiff's Motion for Discovery or to
Deny Summary Judgment Without Prejudice will be grarbedendants’ Motion

for Summary Judgment will be denied mout prejudice.

Plaintiff's Motion for Partial Summary Judgmeat to Liability will also be
denied without prejudice at this tim&lthough Plaintiff zealously claims that he
was charged anglid for the same newspapéwice, the running spreadsheet of
Plaintiff’'s account provided by Defendants creates a genuine issue of fact as to
Plaintiff’'s actual loss. Plaintiff's Rule 56(d) motion was granted because Plaintiff
Is entitled to seek discovery to reliefendantstontentiorthat Plaintiffsuffered
no loss For now,Plaintiff's loss remains a ghuted fact, and the Court cannot
grant summary judgment in Plaintiff’'s faveuchafact disputaemains
unresolvedFor that reason, Plaintiff's Motion for Partial Summary Judgment as to

liability will be deniedwithout prejudice at this time.
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The Court deniethe motions for summary judgment without prejudice
the hopdhat the partiewill clarify andrefine their arguments after engaging in
discovery

Two motions remain pending before the Cobefendants’ Motion for a
Protective Order Limiting Discovery and Plaintiff's Motion to Compel Defendants
to Comply with Discovery Requests.their motionfor a protective order
Defendantsseek to limit discoveryo mattergpertinent to their summarugigment
motion Defendants argue that if their summary judgment motion is granted,
Plaintiff’'s claimswill be disposeaf, andDefendants couldvoid the burden and
expense of broad discoveyefendants note that they raised a similar request to
limit discovery to their initial motion for summary judgmenti parties’ joint
proposed scheduling plaand that Plaintiff opposed the request. The Court did not
affirmatively rule on the dispute in the CMO.

Plaintiff asks the Court to compel Defendants topesd to discovery
requests to whicbefendant®bjected asseek|ng] discovery on the merits of the
claims and defenses in this action prior to certification of any putative class ....”
Plaintiff argues that the Court did not intend for discovery tbifugcatedinto a
classbased phasanda meritsbased phase, since it did not inclike parties’
agreed upon language to that effect in the CMO

The CMOwas silent as to “phases” discovery although it did set specific
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deadlines for class certificatiolmportantly,Defendants and Plaintiffave each
filed motions for summary judgment based on the merits of the named Plaintiff's
case. Although these motions will Benied without prejudicehe parties show no
sign of laying aside thissues raised thereiDiscovery cannot be limitednly to
class certification when the parties &dging dispositive motions on the merits.
Defendants’ Motion for a Protective Order Limiting Discovery will be denied.
Plaintiff’'s Motion to Compel Defendants to Comply with Discovery Requests will
be granted. The parties will submitevisedjoint proposed scheduling plan within
10 days of the date of this Opinion, Memorandum, and Order.
Conclusion

For the foregoing reasons, Defendants’ Motion for Summary Judgment and
Plaintiff's Motion for Partial Summary Judgment will be denied. Plaintiff's Motion
for Discoveryor to Deny Summary Judgmeartd Plaintiff'sMotion to Compel
will be granted, while Defendants’ Motion for a Prdibee Order Limiting
Discovery will be denied. The parties shall submit a revised joint proposed
scheduling plan within 10 days of the date of this Opinion, Memorandum, and
Order.

Accordingly,

IT ISHEREBY ORDERED thatDefendants’ Motion for Summary

Judgmat [Doc. No. 31js DENIED without prejudice.
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IT ISFURTHER ORDERED Plaintiff's Motion for Discovery or to Deny
Summary Judgment Without Prejudice [Doc. No.i84}RANTED.

IT ISFURTHER ORDERED thatDefendants’ Motion for a Protective
OrderLimiting Discovery [Doc. No. 47is DENIED.

IT ISFURTHER ORDERED Plaintiff's Motion to Compel Defendants to
Comply with Discovery Requesioc. No. 49]is GRANTED.

IT ISFURTHER ORDERED thatPlaintiff's Motion for Partial Summary
Judgment [Doc. No. 54$ DENIED without prejudice.

IT ISFURTHER ORDERED thatthe parties shall submit a revised joint
proposed scheduling plan within 10 days of the date of this Opinion,
Memorandum, and Order.

Dated tls16" day ofJune 220

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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