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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DERRIE S. WILLIAMS, SR, )

)
Plaintiff, )

)
v. )

) Case N0t:19¢v-1787SPM

)

)

)
ANDREW M. SAUL, )
Commissioner of Social Securjty )

)
Defendant. )

MEMORANDUM OPINION

This is an action under 42 U.S.C. 88 405(g) and 1383(fm(3ydicial review of the final
decision of Defendant Andrew M. Saul, Commissioner of Social Security (therf&smoner”)
denying the application of PlaintiBerrie S. Williams, Sr(“Plaintiff”) for a Period of Disabty
and Disability Insurance Benefits (“DIB”) under Title 1l of the Social Security A&, 4.S.C.

88 401et seq. andfor Supplemental Security Income (“SSI”) under Title XVI of the Social
Security Act, 42 U.S.C. 88 138&t seq(the “Act”). The partie consented to the jurisdiction of
the undersigned magistrate judge pursuant to 28 U.636(®). (Doc.8). Because | find the
decision denying benefitgassupported by substantial evidence, | &ffirm the Commissioner’s
denial of Plaintiff's application
l. STANDARD FOR JUDICIAL REVIEW
The decision of the Commissioner must be affirmed if it “complies with the relevant legal

requirements and is supported by substantial evidence in the record as a Rat@€ites v.
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Astrue 564 F.3d 935, 942 (8th Cir. 200@uotingFord v. Astrue 58 F.3d 979, 981 (8th Cir.
2008)) see alsal2 U.S.C. 805(g). “Under the substantiavidence standard, a court looks to an
existing administrative record and asks whether it contains ‘sufficien[t] evidensepport the
agency’s factual determination®Biestek v. Berryhi)l139 S. Ct. 1148, 1154 (2019) (quoting
Consolidated Edison Ce. NLRB 305 U.S. 197, 229 (1938)). “Substantial evidence is less than a
preponderance, but is enough that a reasonable mind would find it adequate to support the
Commissioner’s conclusionPateFires, 564 F.3d at 942quotation marks omittedBSee also
Biestek 139 S. Ct. at 1154 (“Substantial evidence . . . meamsl means ondy-'such relevant
evidence as a reasonable mind might accept as adequate to support a congl(pimifig
Consolidated Edisqr805 U.S. at 229).

In determining whether substantial evidence supports the Commissionerierjeitie
court considers both evidence that supports that decision and evidence thas fletnadhat
decision.Renstrom v. Astryé80 F.3d 1057, 1063 (8th Cir. 2012).wtever, the court “do[es]
not reweigh the evidence presented to the ALJ, and [it] defer[s] to the ALJ's det#nsna
regarding the credibility of testimony, as long as those determinationsigverted by good
reasons and substantial evidenctd”at 1064 (quotingsonzales v. Barnhard65 F.3d 890, 894
(8th Cir. 2006)). “If, after reviewing the record, the court finds it is possible daw dwo
inconsistent positions from the evidence and one of those positions representd’shindings,
the courtmust affirm the ALJ’s decision.Partee v. Astrue638 F.3d 860, 863 (8th Cir. 2011)
(quotingGoff v. Barnhart421 F.3d 785, 789 (8th Cir. 2005)).

. STANDARD FOR DETERMINING DISABILITY UNDER THE ACT
To be eligible for benefits under the Social Security Act, a claimant must peor she

is disabledPearsall v. MassanarR74 F.3d 1211, 1217 (8th Cir. 200Bgker v. Sec’y dflealth



& Human Servs.955 F.2d 552, 555 (8th Cir. 1992). The Social Security Act defines as disabled
a person who is unable “to engage in any substantial gainful activity by reason oédioglin
determinable physical or mental impairment which carxpeaed to result in death or which has
lasted or can be expected to last for a continuous period of not less than 12 monthS.C43%&)
423(d)(1)(A); 1382c(a)(3)(A)AccordHurd v. Astrue 621 F.3d 734, 738 (8th Cir. 2010). The
impairment must be “of such severity that[or she] is not only unable to do his [or her] previous
work but cannot, considering his [or her] age, education, and work experience, engage in any other
kind of substantial gainful work which exists in the national economy, regardless bewbketh
work exists in the immediate area in which he [or she] lives, or whethercdispE vacancy
exists for him [or her], or whether he [or she] would be hired if he [or she] applied fios’ W&
U.S.C. §8423(d)(2)(A); 1382c(a)(3)(B).

To determine whether a claimantdsabled, the Commissioner engages in a-$iep
evaluation process. 20 C.F.Rg 804.1520(3)416.920(g)see also McCoy v. Astrué48 F.3d
605, 611 (8th Cir. 2011) (discussing the fstep process). At Step One, the Commissioner
determines whether the claimantigrently engaging in “substantial gainful activity”; if so, then
the claimant is not disabled. 20 C.F.R. 404.1520(a)(4)(j)416.920(a)(4)McCoy; 648 F.3d at
611. At Step Two, the Commissioner determines whether the clalmaata severe medically
determinable physical or mental impairment that meets the duration requiiierget04.1509, or
a combination of impairments that is severe and meets the duration requirafrteatclaimant
does not have a severe impairment, the claimant is not disabled. 2083 B®11520(a)(4)(ii)
416.920(a)(ii) McCoy, 648 F.3d at 611ITo be severe, an impairment must “significantly limit[]
[the claimant’s] physical or mental ability to do basic work activities.” 20 C.FBR.03.1520(c)

416.920(c) At Step Three, the Commissioner evaluates whether the clésnrapairment meets



or equals one of the impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1 (th
“listings”). 20 C.F.R. § 404.1520(a)(4)(iii) 416.920(a)(4)(ii}) McCoy, 648 F.3d at 611. If the
claimant has such an impairment, the Commissioner will find thenat#i disabled; if not, the
Commissioner proceeds with the rest of the -Btep process. 20 C.F.R8 §04.1520(d),
416.920(d) McCoy, 648 F.3d at 611.

Prior to Step Four, the ALJ assesses the claimasgidual functional capacity (“RFGC”)
20 C.F.R. 8 404.1520(a)(4), 416.920(a)(#)hich “the most[a claimant can do despite [his or
her] limitations” 20 C.F.R. 8 404.1545(a)(1)406.945(a)(1)See alsiMoore v. Astrug572 F.3d
520, 523 (8th Cir. 2009). At Step Four, the Commissioner determines whether the tct@man
return to his or her past relevant work, by comparing the claimant’s RFC with yhiegdhrand
mental demands of the claimant’'s past relevant work. 20 C.F.RI048520(a)(4)(iv),
404.1520(f) 416.920(a)(4)(iv), 416.920(fMcCoy, 648 F.3d at 611. If the claimant can perform
his or her past relevant work, the claimant is not disabled; if the claicaanot, the analysis
proceeds to the next stdd. At Step Five, the Commissionerrders the claimant’'s RFC, age,
education, and work experience to determine whether the claimant can make an adjostment t
other work in the national economy; if the claimant cannot make an adjustmentrtovatkethe
claimant will be found disabled. 20.F.R. §8404.1520(a)(4)(v), 404.1520(g), 404.1560(c)(2)
416.920(a)(4)(v), 416.920(g), 416.1560(c)(2ECoy, 648 F.3d at 611.

Through Step Four, the burden remains with the claimant to prove thiasthe is disabled.
Moore, 572 F.3d at 523. At Step Five, the burden shifts to the Commissioestatalish that,
given the claimant’s RFC, age, education, and work experience, there are aagignifimber of
other jobs in the national economy that the claimant can perfdmBrock v. Astrue674 F.3d

1062, 1064 (8th Cir. 2012); 20 C.F.R. §§ 4040()(2) 416.960(c)(2).



1. FACTUAL AND PROCEDURAL BACKGROUND!?

In 2016 Plaintiff filed applications for a Period of Disability, DIB, and SSI. (Tr. /B8

180-85).The claims were denied initially, and Plaintiff requested a hearing beiotd.& (Tr.

10409, 110. On May 17, 2018, the ALJ held a hearing at which both Plaintiff and a Vocational

Expert (“VE”"), Susan Shegestified. (Tr42-81). The VE’'srésumé, which was in the record before

the ALJ, shows that at the time of the hearisige had more thanwenty years of relevant

experiencedoing vocational services and evaluatioasd she was a certified rehabilitation

counseloand had been qualified as a vocational expert by the Social Security Admons{(fat

66, 262-62.

The ALJ described to the VE a hypothetical individual of Plaintiff's age, atolug and

experiencewith theRFCthe ALJ eventually found Plaintiff had (see below). The ALJ and the VE

then had the following exchange:

ALJ:
VE:

ALJ:

VE:

(Tr. 68-69).

Can such an individual perform any of the claimant’s past work?

No.

Is there work in the nationaconomy such an individual could perform, and if so,
could you give me some examples?

There would be, yes. There would be work such as Light Laundry Worker. It would
be at least 150,000 such jobs in the national economy. ExamplgD@Qibnary

of Occupational Titles] number would be 302.685-010. There would be work such
as Cleaner of Housekeeper. [sic]. There would be at least 300,000 such jobs in the
national economy. A sample DOT number would be 3238, that is also light

work, unskilled work, with an SVP of 2. . ..

And there would be work such as Packing Line Worker, at the light level. There
would be at least 200,000 such jobs in the national economy. A sample DOT
number would be 753.687-038, and that is also unskilled work with an SVP of 2.

! Because Plaintiff challenges only the ALJ’s findings at Step Five of thetiggeprocess, the
Court focuses primarily on the background facts relevant to the ALJ’s Stepridiggs.
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Plaintiff's attorney was then given the opportunity to ask questions of the VE.ifPfaint

attorney described to the VE a hypothetical individual who was limited as dabarithe ALJ’s

hypothetical but who had additional limitations: the individual “would be limited indesim

general educational development as described in the DOT and the SCO to no lypieadeorie

for reasoning, no greater than a one for mathematical skills, no greater than a angudagé”;

that “the individual in terms of the worker functions, the data, people, and things fighees

middle three figures of the DOT codes, could be at no lower than a 6, 8, and 7”; “the individual

would be unable to follow-to read, understand, and follow, more than shugbed instructions,

label, and warnings” and the individual “would be unable to perform matheiaisés more

complicated than twdigit addition and subtraction, not multiplication or division in any form.”

(Tr. 69-70). After some clarifying questions regarding the specific limitations beingloedcthe

ALJ and the VE had the following exchange:

ALJ:

VE:

ALJ:

VE:

ALJ:

Well, why don’t you start with the jobs, if you have jobs, and then we’ll go from
there.

There is one such job is the sedentary Hand Assembler job. ldgvand | can

give you one such DOT that would fit that, and that is 734@G8%, and that is an
SVP 2. And | can testify that that particular DOT fit those requirements, howeve

| think if I, as we had discussed in a prior case, the numbers are nowbathexd
state DOT, so | cannot testify that there would be any significant number, or |
cannot even approximate, how many of that particular DOTs that would be. Let me
see if | canr—

Okay, let me see if | understand what you just said s€dentary Hand Assembler

job with the DOT code you just gave us is classed as SVP 2, but you would testify
from, what? Your own knowledge? That that particular job, that particular code,
meets the requirements that Mister Camp just specified. Is thatywhaivere
saying?

I’'m saying that it meets those requirements because it does have the ene und
arithmetic, language-oh, and what'’s the other one?

Reasoning. Reasoning.



VE:

ALJ:

VE:

ALJ:

VE:

ALJ:

VE:

ALJ:

VE:

ALJ:

Atty:

ALJ:

VE:

ALJ:

VE:

Reasoning. There-sit does show in the DOT that those are all at¢kel of one,

and so | can say that that particular DOT would fit those requirements, but my
numbers are not based on a particular DOT. So, | cannot testify to any number of
those jobs.

Okay, what are your numbers based on?

My numbers are badeon the occupational employment survey which includes
numerous DOT codes which would fit under the category of [INAUDIBLE].

Okay. Okay.

And the same goes fefl have at sedentary Table Worker. The particular DOT of
739.687182, the sedentary work, unskilled work, with an SVP of 2. That particular
DOT code also fits the reasoning, mathematic, and language qualification of a one,
but again my numbers are based on numerous DOT codes, and so | cannot testify
to any numbers. And let me check. Okagah give you a third DOT. The light
Cleaner or Housekeeper, DOT code of 323.687-041—

I’'m sorry. Would you repeat that? I'm sorry.

Sure. The CleaneslashHousekeeper. That is DOT code 323884, and of
course that is light work, unskilled work, with an SVP of 2. That specific DQI als

fits the requirements for the reasoning, mathematics, and language code of a one.
But again, | cannot testify to any numbers with that specific DOT code.

Okay. | guess there we are.

So that's aboutthat’s about the best | can do.

Do you have any further questions, Mister Camp? | don’t know where that leaves
us, but.

I have no further questions.
Okay. All right, well, I'm going to-this is going to sound like anl don’t know.
Might be a complicated answer, it might be a simple answer, but | have to ask this

guestion. Has your testimony today been consistent with the DOT?

There have been no inconsistencies; however, | thinthink we had some
guestions about ey off-base and-

Actually, | don’t think we did.

Okay, in that case, it would be consistetdtally consistent with the DOT.



ALJ: Okay, and since—and since theand since your answer on the numbers for those
last jobs that you gave me was that you couldn’t give me an answer, there’s
certainly no inconsistency there, | suppose?

VE: That's correct.

(Tr. 72-75).

On September 19, 2018, the ALJ issued a partially favorable decision. ¢Bi7).13
Applying the foregoing fivestep analysis, the ALJ found that Plaintiff met the insured status
requirements of the Act through March 31, 2013; that Plaintiff had not engaged iansiabst
gainful activity since February 28, 2006, the alleged onset té;Plaintiff had the severe
impairments of degenerative disc disease of the lumbar spine, right shouldectiysfubesity,
and borderline intellectual functioning; and that since the alleged onsePtatgiff had not had
an impairment or combinan of impairments that meets or medically equals the severity of one
of the listed impairments in 20 C.F.8404, Subpart P, Appendix 1. (Tr.-2Q). The ALJ found
that Plaintiff hadhe following RFC:

[S]ince February 28, 2006, [Plaintiff] has had tlsidual functional capacity to

perform light work as defined in 20 CFR 404.1567(b) and 416.967(b), with the

following additional limitations: he can frequently reach in all directions with the

right upper extremity, although his ability to reach with #&fé lpper extremity is

not limited, and he should be exposed to vibrations no more than occasionally. He

is limited to hearing and understanding simple oral instructions and to

communicating simple information; performing simple, routine, and repetitive

tasks, but not at a production rate pace (e.g., assembly line work); and making

simple workrelated decisions in an environment with few changes in setting or

duties. He can have occasional interaction with the public.
(Tr. 26). At Step Four, the ALJ fouritat since the alleged onset date, Plaintiff had been unable
to perform his past relevant work as a kitchen helper. (Tr. 34).

At Step Five, the ALJ noted that on August 11, 2018, Plaintiff's age category changed, and

Plaintiff became an individual of adaced age. (Tr. 34). Relying on the testimony of the VE, the

ALJ found that for the period prior to August 11, 2018, there were jobs that existed in significant



numbers in the national economy that Plaintiff could perform, including representativ
occupatbns such as laundry worketeaner/housekeepemd packing line worker. (Tr. 35). The
ALJ noted that she found the VE’s testimony consistent witBitionary of Occupational Titles
(“DOT"). (Tr. 35). For the period beginning on August 11, 2018, the ALJ found that a finding of
“disabled” was directed by Medic&locational Rule 202.01. (Tr. 36)he ALJ thusfound Plaintiff
was not disabled prior to August 11, 2018, kthiat Plaintiff became disabled on that date and
continued to be disabled througle ttlate of the ALJ’slecision. (Tr. 36). The ALJ also noted that
Plaintiff was not under a disability at any time through March 31, 2013, the date last inSured. (
36).

The Appeals Council declined to review the ALJ’s decision, and the decision of the AL
stands as the final decision of the Commissiofiar 1-4).

V.  DiscussioN

Plaintiff argues that the ALJ’s decision should be reversed for one reason: that the ALJ
erred in relying on the VE’s testimony at Step Five. At Step Five, it is the Commissiouetén
to “identify the types of jobs [a claimant] could perform notwithstandinglisigbilities” and to
“ascertain whether those kinds of jobs ‘existed in significant numbers mattanal economy.”
Biestek v. Berryhill 139 S. Ct. 1148, 1152 (2019) (quoting 20 C.F.R. 88 404.1560(c)(1),
416.960(c)(1)).See alsoPearsall v. Massanayi274 F.3d 1211, 1219 (8th Cir. 2001). “For
guidance on such questions, ALJs often seek the views of ‘vocational exg#ksték 139 S.
Ct. at 1152. Vocational experts “are professionals under contract with [the Secialitys
Administration] to provideimpartial testimony in agency proceedingsl’ “They must have
expertise and current knowledgé working conditions and physical demands of varifiss;

knowledge of the existence and numbers of those jobs in the national econommypchrement



in or knowledge of placing adult workers with disabilifiet® jobs.”” Id. (internal quotation marks
and alterations omitt¢d“Many vocational experts simultaneously work in the private sector
locating employment for persons with disabilitidsl.”“When offering testimony, the experts may
invoke not only publicly available sources but also ‘information obtained difeattyemployers’
and data otherwise developed from their own ‘experience in job placement orccaneszling.”
Id. at 115253 (quoting So@l Security Ruling (“SSR”) 0@lp, 2000 WL 1898704, at *2). It is well
established that “[tjhe Commissioner may rely on a vocational expergenss to a properly
formulated hypothetical question to show that jobs that a person with theactaRFC ca
perform exist in significant numbersGuilliams v. Barnhart393 F.3d 798, 804 (8th Cir. 2005).
“A vocational expert’'s testimony constitutes substantial evidence when bsed on a
hypothetical that accounts for all of the claimargroven impairmentsBuckner v. Astrue646
F.3d 549, 560-61 (8th Cir. 2011) (internal quotation marks omitted).

Here, Plaintiff does not dispute ththe VE's testimony was based on a correctly phrased
hypothetical questiothat accounted for all of &ntiff's impairments Instead, Plaintiff argues
that the ALJ improperly relied on that testimony becdhee/E retracted that testimony.

The premise of Plaintiff's argumentthat the VE retracted her testimomapout the
numbers of jobs that would be aadile to someone with Plaintiff's RFEis not supported by the
record.When the ALJ posed to the VE a hypothetical questimut an individual with Plaintiff’s
RFC, the VE testifiethat such a person could do work such as light laundry workir &t least
150,000 jobsn the national economy), cleaner or housekeepith @t least 300,000 jobs), and
packing line workeryith at least 200,000 jobs). (Tr.@®). After identifyingthe category of light

laundry worker jobs, the VE testified that an “exam@T codewould benumber 302.685-010

10



(laundry worker, domestic, domestic seryi€€Tr. 69). After identifying the category of cleaner
or housekeeper jobs, the VE testifiedtta“samplé DOT code would be number 323.6814
(cleaner, housekeeping, any indusfryTr. 69). After identifying the category of packitige
worker jobs, the VE testified that‘sample” DOT numbewould be 753.68D38 (packing line
worker, rubber goods industr§(Tr. 69).

When Plaintiff’'s attorneydescribeda different hypothetical individualwith several
additional restrictions, the VE testified that although she could identify spewficDOT job
codes that would be consistent with the second hypothetidalidual, she could not give
testimony regarding the numbers of such jobs that exist in the national ecorioshyshe
identified the job oHand Assembler, DOT No. 734.6874, stating that “that partiar DOT fit
those requirements, however, | think if I, as we had discussed in a prior casantiers are not
based on the state DOT, so | cannot testify that there would be any significant nurhbannmt
even approximate, how many of that partacuDOTs that would be.(Tr. 72). Shortly after
making that statement, she reiterated it: “I can say that that particular DO@ ¥ibthose
requirements, but my numbers are not based on a particular DOT. So, | canfyotdestly
number of those jobs(Tr. 73). The ALJ asked what her numbers were based on, and she stated,
“My numbers are based on the occupational employment survey which includes num@ious D
codes which would fit under the category of [INAUDIBLE].” (Tr. 73). The VE thetified about
another DOT code that would fit with tlseconchypothetical Table Worker, 739.68182) but
stated, “again my numbers are based on numerous DOT codes, and so | cannot testify to any

numbers.(Tr. 73).She then testified that hitd DOT code I( ight Cleaner or Housekeeper, DOT

2 See Dictionary of Occupationdltles No. 302.685-01@4th ed. 1991)1991 WL 672657.
3 See Dictionary of Occupational Titlédn. 323.687-0144th ed. 1991)1991 WL 672783.
4 See Dictionary of Occupational Titlédo. 753.687-038 (4th ed. 1991), 1991 WL 680354.

11



code 323.68014) would fit the hypothetical, bstated,'again, | cannot testify to any numbers
with that specific DOT code(Tr. 73-74).

Plaintiff interprets theabove testimony to mean that the VE admitted, on €ross
examination, that sheould not testify to the number of jobs available any particular DOT code,
and therefore that she was retractimgat least demonstrating to be baselbss}estimony about
the numbers of jobs available under the first hypothetical. The Court disdgraddressing the
first hypothetical, the VE never testified that there were particular numbers of jobdleviita
particular DOT codes. Instead, she testified that there were particullersiof jobs available
within particular categories described in @ecupational Employment Survey (“OES”), with each
OES category containing multiple DOT codes. Thus, her later testimony thatl sto¢ dave job
numbers for any particular DOT codes rot inconsistent with her earlier testimony regarding
the first hypotheticalandit certainly does not indicate that she retrachent earlier testimony
Instead, her testimony addressed to the second hypothetical simply indicatefortha
hypothetical individualvith several additional restrictions beyond those in the RFCYVE was
able to identify DOT codes but was unable to testify ajmuhumbers

Plaintiff alsosuggests VE’s testimony must have been unreliable because Plaintiff's own
reading of the @S shows that the job categories identified by the VE include jobs with
requirements that a person with Plaintiff's RFC could not perform. For examplajfP[@ints
out that theOES groupthat includes laundry workers and cledheuseleepers (OES group 37

2012) includeshe cetailed work of a butler (DOT No. 309.6040, reasoning level &) and the

® |t is notapparenfrom the record why the VE was not able to use an analysis of the OES data to
provide job incidence estimates for the second hypothetical individual when sladldo do so

for the first hypothetical individual. It may be that with the addalamstrictions in the second
hypothetical, the information in the OES did not provide sufficient information for lestitnate

job numbers. The Court notes that Plaintiff's attorney did not @wamine the VE on this point.

12



heavy exertion level work of a hotel housecleaner (DOT No. 3238068y both of which would

be beyond Plaintiff's capabilitiesSee https://www.onetonline.org/crosswalkiagt visited

September 17, 2020But the VE did not testify that Plaintiff could perfoath of the jobs within
the OES group of 32012.To the contraryas Defendant points out, the publicly available data
on the website cited by Plaintiff shows that there are 1,494,400 jobs in the OES grotgDaR37

https://www.onetonline.org/link/sumemny/372012.00(last visitedSeptember 172020), yet the

VE only testified thathere werel50,000 jobs in that category a person Wikhaintiff's RFCcould
perform. Similarly, although the OES group for packing line worker (growy @) includes
673,400 jobs https://www.onetonline.org/link/summary/53-7064.@0e VE only testified that
there were 200,000 jobs in that category that a person with Plaintiff's RFC coudnpérhe
reasonable aing of the ALJ’s testimony is thAmited the number of jobs she testified to the
subset of jobs in each category a person with Plaintiff’'s RFC could perform.

As Defendant points out, courts hdeeindtestimony very similar to the VE'sufficient
to satisfy the ALJ’s burden at Step Five.Qlerk v. Berryhil| the VE was asked to “provide the
DOT Title, Code and SVEme as well as the number of jobs that exist in theonatieconomy
for each unskilled occupation tHain] individual [with the plaintiffsRFC] could perform,” and
the VE provided interrogatory responses stating:

Production Workers 108,000 jobs

e.g., Bench Assemblers 706.684-042 L/2
Maids & House Cleaners 306,000 jobs
e.g., , Laundry Worker 302.684-010 L/2
No. 4:16¢cv-1552-CAS,2018 WL 4593564, at *@E.D. Mo. Sept. 25, 2018The plaintiff inClerk
argued that the ALJ’s decision relying on this evidemasnot supported by substantial dgnce,

because each of the broad categories identified by the VE idatuwteerous DOT codes, some

of which requird skills and abilities the plaintiff did not haviel. at 5. The plaintiff argued that

13
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the numbers offered by the VE represented the total number of jobs within the Heggatiea
and included jobs exceeding Plaintiff’s limitatiotd. at *6. The plaintiff also argued that thase
no reliable data from thBepartment of Labor for the number of jobs within an individual DOT
code.ld. at *5. The court rejected the plaintiff's argumentind found that the VE's testimony
constituted substantial evidendg. at *6-*7. First, the court noted that the ALJ had hesked to
provide “the number of jobs that exist in the national economy for each unskilled occuipation
the individualcould perforny’ not to provide job numbers for broad categqraesd that it was
properfor the ALJ to “assume that the expert framed his answers based on the factors thé ALJ to
him to take into accountld. at *6 (quotingWhitehouse v. Sulliva®49 F.2d 1005, 1006 (8th Cir.
1991)).Second, the court noted that “the figures the VE did give do not match the number of jobs
in the national economy for the broader categories. For example, he' Wi8800 jobsnext to
Production Workers, but there are more than twice that number for the nationahgcdadoThe
court concluded:

It is appaent from the record it was the VE’s opinion that in the national economy

there are 108,000 light positions with a SVP level of 2 that plaintiff could perform

under the Production Workers category, and an example of one of these positions

is bench assembleDOT 706.684042.Likewise, there are 306,000 jobs that

plaintiff could perform in the national economy that are light positions withRa SV

level of 2 in the Maids and House Cleaners category, and an example of one of

these positions is laundry worker, DOT 301.684. While plaintiff argues there

are a wide variety of DOT codes within the broader categories of Production

Workers and Maids and House Cleaners that plaintiff could not perform because

they are highly skilled or more physically demanding MEedid not include these

jobs in his figures, as he noted that the jobs he was including were “L/2,” in other

words, light positions with SVP levels of 2. (Tr. 253).
Id. at *6.

Other courts have reached similar conclusi®asBoyd v. Colin, 831 F.3d 1015, 1021
22(8th Cir. 2016)holding the VE’s responses constituted substantial evidence at Step Five where

the VE gave job numbers based on broad categories and cited proifecgobs as exame
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noting that the expert had made it clear that all of the jobs he identified in the bregories
were consistent with the hypothetical and that the VE had acknowledged that thie gpexif
cited were merely example$)pwes v Colvin No. C144067MWB, 2015 WL 5011973, at *10
(N.D. lowa Aug. 24, 2015)eport and recommendation adopt@®15 WL 5472942 (N.D. lowa
Sept. 16, 2015) (finding similar VE testimony sufficient at Step Five; stafiigg Commissione
contends that the VE simply provided examples of jobs within general types of wbitkdéha
hypothetical individual could perform. | agree. Indeed, | do not know how the ¥&timony
could be clearer on this point.”).

Plaintiff has cited no casdwlding that similar evidence is not sufficient to support an
ALJ’'s Step Five findingHowever, Raintiff suggests thaClerk, Boyd and the othecases cited
by Defendanaredistinguishable from the instant case because those cases predate the Supreme
Court’s opinion inBiestek Plaintiff suggests that iBiestekthe Supreme Court imposed a “higher
bar” for vocational expert testimony that was not cleared in this TageCourt disagrees.

In Biestek the Supreme Court held that a VE'’s refusal to provide the data underlying her
opinion upon the claimant’s request does not categorically preclude the VHisotgstfrom
constituting “substantial evidenceBiestek 139 S. Ct. at 115 The Court noted #t in
determining whether an agency determination is supported by substantial evidence;laotsur
to an existing administrative record” and determines whether it cerfgich relevant evidence
as a reasonable mind might accept as adequate to sapponiclusion.”ld. at 1154 (internal
guotation marks omitted). The Court rejected the plaintiff’'s argument that the refusavitbep
data always interferes with effective crassamination or that the absence of such testing always
requires treating an opinion as unreliable, stating, “even witpetificdata, an applicant may

probe the strength of testimony by asking an expert about (for example) her sourcethanid-m
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where she got the information at issue and how she analyzed it and derivedchesiaos.”|d.

at 1156. The Court found that the issue of whether a VE's testimony constitutéengsabs
evidence must be determined on a “ebge&ase” basis, taking into account “all features of the
vocational expert’s testimony, as well as the adrrative record,” while “defer[ring] to the
presiding ALJ, who has seen the hearing up clddedt 1157.

The Court’s discussion iBiesteksuggests several factors that might be relevant to the
guestion of whether a “a reasonable mind” could accembbert’s testimony, including the VE’s
credentials, the number of years of experience the VE has, the VE's histoningf gpund
testimony about job availability in similar cases, the VE's testimony about baw $he arrived
at her conclusions, whethttre VE “answers cogently and thoroughly all questions put to her by
the ALJ and the applicant’s lawyer,” whether anything in the record conflicts mythiag the
VE says, whether the claimant’s attorney requested the supporting data on whichriélied/E
whether the VE produced the supporting data on which she or he relied, and whether the VE had
a good reason for not disclosing the data on which she or he fdliati1155-57.

After consideration of the evidence in the record in light of the factors deturdBiestek
the Court findghat the VE’s testimongbout the number of jobs a person with Plaintiffs RFC
could performconstituted substantial evidence on which the Agéalsonably reliedThe VE's
resume indicates thahe had more thatwenty years of relevant experie@, was a certified
rehabilitation counselor, and had been qualified as a vocational expert by the Sogrdly Se
Administration. (Tr. 66, 2654). Plaintiff’'s counsel did not challenge her qualificatiofibe VE
cogently and thoroughly answered all of the questions puertbyhthe ALJ and by Plaintiff's
lawyer.As discussed above, the VE never retracted any of her testongayve any answers on

crossexamination that were inconsistent with her initial testimoflye VE testified about the

16



sources on whichkhe relied, and although Plaintiff’'s counsel had the opportunity to-esaanine
her abouther sources or methodology and to ask fieore specific information about how she
reached her conclusions about thembers of jobs available to someone with Plaintiffs RFC
Plaintiff's counsel did not do so. Nothing in the record before the ALJ conflictédawything in
the VE’s testimony regarding the jobs available to someone with Plaintiff's @R@hese facts,
the Court concludes that there was sufficient evidence from which a “eddsanind” could
conclude that the VE’s testimony was reliable and that the Commissioner had matdieis of
showing that there are jobs that exist in significant numbers in the nationahgctmat Plaintiff
could perform.

V. CONCLUSION

For all of the foregoing reasons, the Court finds the ALJ’s decision is supported by
substantial evidence. Accordingly,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED that the decision of the

Commissioner of Social SecurityAd~FIRMED.

0,
SHIRLEY PAbMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thisl7thday of September, 2020.
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