State of Missouri et al v. Morales et al Doc. 7

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

STATE OF MISSOURI, et al., )
)

Plaintiffs, )

)

V. ) No. 4:19€V-2135 HEA

)

RICARDO MORALESet al., )
)

)

Defendand. )

OPINION, MEMORANDUM AND ORDER

This matter isbefore the Court on a motion by defendaRicardo Morales, Melvin
Leroy Tyler and Timothy Garnéttitled, “Federal Removal”. For the reasons discussed below,
defendantsrequest to “remove” their closed criminal actiansst bedenied,and this actionvill
be dismissed without prejudice.

Background

Defendand are pro se litigarg currently incarcerated in the Jefferson City Correctional
Center in Jefferson City, Missouri. According to the Missouri Department ofe@@mms,
Ricardo Morales is currently servinglg-year sentence. Melvin Leroy Tyler is currergbrving
a 185year sentence.

On August 4, 1978, defendaiielvin Leroy Tylerwas convicted of two counts of first
degree robbery by means of a deadly weapon, two counts of assault with intent to apamit r

without malice aforethought, and armed criminal actitate v. Tyler622 S.wW.2d 379, 382

Defendants Melvin Leroy Tyler and Ricardo Morales have submitted separdtesnfur leave to proceed in
forma pauperis in this action. However, defendant Timothy Ganasthot submitted a motion for leave to proceed
in forma pauperis. Moreover, it is not clear from the pleading thaQdrnet has signed the pleading on his own
behalf as he has not presented any arguments relating to his convictiontemcgeTherefore, he will not be
considered a proper defendant in this actind will be removed from the Docket
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(Mo. Ct. App. 1981). He was sentenced to fifty years on each robbery count, five yeachon e
assault count, and fifty years for the armed criminal action cédinfll terms were ordered to
be served consecutivelil.

The Missouri Court of Appeals reversed defendaglter's armed criminal action
convction based ordouble jeopardyid. at 387. The judgment was affirmed in all other respects.
Id.? Defendant has since attempted to seek-pmsviction relief through the state courts, but
those attempts have not been succesSke. Tyler v. Statd8 S.W.2d 117 (Mo. Ct. App. 2000);
State v. Tyler103 S.W.3d 245 (Mo. Ct. App. 2003)yler v. State111l S.W.3d 495 (Mo. Ct.
App. 2003);Tyler v. State229 S.W.3d 103 (Mo. Ct. App. 2007); ahger v. State292 S.W.3d
338 (Mo. Ct. App. 2009).

DefendantTyler also filed a federal writ of habeas corpus pursuant to 28 U.S.C. § 2254.
Tyler v. Armontrout917 F.2d 1138, 1139 {&Cir. 1990). TheDistrict Court denied his petition
on July 12, 1989ld. at 1140. The Court of Appeals affirmed the denial in apeets.ld. at
1143. Defendant has made various other attempts to seek habeas relief in federa oourt, t
avail. See Tyler v. Purket26 F.3d 127, 1994 WL 281821, at *1"(€ir. 1994) (unpublished
opinion) (noting that instant petition was “not the first habeas petition fileddfgrhdant] for the
purpose of challenging these convictions...It is either the fifth or sixth sudlop&ti

On July 27, 2010, defendant Ricardo Morales was charged with thirteen counts of

statutory rape in the first and sedodegree and statutory sodomy in the first and second degree.

2The Court notes thatefiendant was also convicted on charges of-diegiree robbery, rape, kidnapping, and armed
criminal action in Platte County Circuit Court in 19B%ate v. Tyler587 S.W.2d 918, 922 (Mo. Ct. App. 1979). His
conviction was affirmed on direct appelal. a 934 He filed a federal writ of habeas corpus pursuant to 28 U.S.C. §
2254, which was dismissed for failure to exhaust state remedjits. v. Wyrick 730 F.2d 1209, 1210 {8Cir.
1984). The dismissal of his habeas petition was affirniedat 1211. Defendant also pursued pmmtviction
remedies in state court but was unsuccesSka. Tyler v. Stat&@94 S.W.2d 252 (Mo. Ct. App. 199Q)yler v. State

941 S.W.2d 856 (Mo. Ct. App. 1997)yler v. State994 S.W.2d 50 (Mo. Ct. App. 1999); amgler v. State 348
S.W.3d 149 (Mo. Ct. App. 2011). Defendant was later allowed to flecaessive federal habeas petition pursuant
to § 2254.Tyler v. Purkett413 F.3d 696, 698 {BCir. 2005). However, the Court of Appeals found there was no
basis on which tgrant habeas reliefd. at 705.



State v. MoralgsNo. 1022CR3880 (229 Judicial Circuit, St. Louis City CourtMorales moved
for a judgment of acquittal at the close of the trial. The trial court granfedddat Morales’
motion as to Count X{one count of statutory sodomy in the second degneg)denied it in all
other respects. A jury convicted Morales of twelve counts of the indictment andalheotrit
sentenced him to 15 years in counisthtutory sodomy in thar$t degree)lll, and IV (both
were statutory rape in the first degre®) run consecutively, and 10 years on counts V, VI, VI,
and VIII (statutory rape and statutory sodomy in the first degoe)n concurrently, and 7 years
on counts IX, X, XII, and XllI (statutory rape and statutory sodomy in the seconcejiégmen
concurrentlyld.

Moralesappealed his conviction and sentence on June 4, 2012, and the Missouri Court of
Appeals affirmedhe conviction on September 3, 20Moralesv. State No. ED98553 (Mo. Ct.
App.2013). He filed his postonviction motion to vacate his sentence on January 24, 2014.
Morales v. StateNo. 1422CC00191 (2% Judicial Circuit, St. Louis City Court). His moti to
vacate was denied on March 28, 20H6.

Morales filed apostconviction appeal on April 27, 2016Vorales v. State, No.
ED104364 (Mo. Ct. App. 2017). It was denied on October 5, 2017, and the mandate was entered
on October 18, 2017d. Moralesfiled his application for writ of habeas corpus pursuant to 28
U.S.C. § 2254 in this Court on May 16, 2014, and the writ was denied on September 27, 2017.
Moralesv. Cassady4:14-CV-943 NAB (E.D.Mo 2017). The Eighth Circuit Court of Appeals
denied a certifiate of appealability to Morales on July 2018.Morales v. CassadyNo. 18
1621 (8" Cir. 2018).

On August 28, 2015, defendanyler, along with two other inmates, filed a document

titled “Petition for Federal Removal” against the State of Miss@#ate of Missouri v. Kniest, et



al., No. 4:15cv-1352HEA (E.D. Mo.). In his petition, defendant alleged that the Missouri court
system was an organized criminal enterprise and “corrupt from bottom to topétele that pro
se litigants could not enfordkeir rights in any circuit or appellate court in the state. As such, he
sought toremoveState v. TylerNo. 77232 to federal court. On September 22, 2015, this Court
denied defendant’s petition for removal. In doing so, the Court noted that it was unci¢aerwh
defendant’s case had ever been removed from state court by the filing of s psitiice the
criminal case was closed. Nonetheless, the Court remanded this action back to the St. youis Cit
Court.

On December 11, 2015, defendamwter, along with two other inmates, filed a document
titled “Petition for Removal of Pending Criminal Cases/Appeals/MotioBtate of Missouri v.
Kniest et al, No. 4:15¢cv-1849NCC (E.D. Mo.).In the petition, defendant alleged that the state
court had intentionally and maliciously delayed the processing of his pending motigmetd. a
He again sought to remove his caSe&te v. Tyler No. 77232, to federal court. ThBistrict
Court dismissed defendant’s petition on January 4, 2016 due to defendant’s failure te pay th
filing fee. Defendant appealed the dismissal and the Eighth Circuit Court espgummarily
affirmed onJune 27, 20165tate of Missouri v. Kniestt al, No. 16-1314 (8 Cir. 2016).

Despite the case being closed, defendater filed a motion titled “Motion for Specific
Orders in Compliance with 28 U.S.C. 1447(c) and to Modify the Order without RrejtdFile
a 42 U.S.C. 1983 Suit and Pendent State Claims Forthwith.” The motion sought a certified
remand order to the Circuit Court of the City of St. Louis. The district court diéméeorder as
frivolous. In explanation, th®istrict Court noted that[tlhe state criminal cases were never

properly removed to this Court because they were closed long before defendants Iisught t

3 The Court has been unable to locate a case by this number on Case.net, Blissting’ case management
system. However, the Court has been able to determine information abendatefs underlying case by viewing
bothstate and federal appellate decisions.
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action.” Once again, defendant appealed. The Eighth Circuit Court of Appeals slymmari
affirmed theDistrict Court on September 5, 201State of Missouri v. Kniestt al, No. 171704
(8" Cir. 2017).

On October 18, 2016, defendangler filed a document that was docketed as a writ of
habeas corpus but was titled “Federal Removiylér v. State of MissoyrNo. 4:16cv-1630-

NAB (E.D. Mo.). In the petition, defendant claimed to be a “political prisomethiout any
rights, and that “politicians run the show and moneyshustice.” He further asserted that he
was framed; that his witnesses were terrorized; that prosecutotgactaured evidence and used
perjured testimony; and that he was factually innocent. Attached to thempetds a “Notice of
Criminal Case Removal” in which defendant purported to renstate v. TylerNo. 77232 and
State v. TylgrNo. ED40843 (Mo. Ct. App3.

The District Court dismissed this action without prejudice on October 25, 2016. In doing
so, theDistrict Court noted that it did not have jurisdiction to remove a case that has been closed.
Defendant appealetthe dismissal. However, on February 6, 2017, the Eighth Circuit Court of
Appeals denied his application for a certificate of appealabiliyler v. State of MissoyrNo.
16-4269 (8 Cir. 2017).

DefendantTyler filed another “removal action” on MarchL22019.State v. TylerNo.
4:19<v-546 HEA (E.D.Mo.).The Court denied the application for removal agmissed the
action on July 19, 2019.

On June 19, 2019, defendant Tyler and defendant Morales filed a joint application for
petition for writ of habeas corpus pursuant to 28 U.S.C. § 2@b4ales, et al. vRamey No.
4:19CV-1791 CDP (E.D.M0.2019). This action has not yet been submitted for Rule 4 review

under the Rules of Habeas Corpus.

4 State v. TylerNo. ED40843 was plaintiff's direct appeal to the Missouri Court of Alspea
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Defendants Action

The actionpresently before the Court idléd “Federal Removal.In their “Jurisdictional
Statement,” defendants assert that the Circuit Court of St. Louis City has w thaliadenies
equal protection of the law to convicted persons without special counsel and allows semedie
only for those who can afford counsdDefendants assert that “Missouri illegally and
unconstitutionally offers resentencing remed]ies] to convicted persons witlpfogle lawyers
complete out of time and at the same time push poor peseitiken convicted persons erd
the table.”

Thus, defendants seek an Order from this Court requiriniltbsouri State Attorneys’
Office to waive procedural bars as to timeliness and exhaustion in theihaktegas corpus and
postconviction relief cases so that they may prooe#t their claimsfor relief from their state
court criminal convictions. Alternatively, defendants seek the appointment of &alspec
prosecutor on defendants’ criminal cases who would be forced to waive the pabtedsAs
noted previously, defendantelieve they are entitled to such relief because they believe as
povertystricken pro se litigants, they believe their rights have been wbolatder the Equal
Protection Clause when they attempted to bring their claims challenging thaotioos prose.

Documents Attached to the “FederaRemoval’

Defendard haveattached a series of St. Louis Post Dispatch articlethdi action
relating toprior St. Louis Circuit Attorney Kim Gardnelt appears that they believe that the
Office of the St. Louis Circuit Attorney is corrupt and should rbplaced with someone
appointed by the District Court’s choosing.

Also attached to th&Federal Removal” is Melvin Leroy Tyler's separate Jurisdictional

Statement, which sets forth why Tyler believes the Missouri State Court lodigtiois over his



criminal action in 1978DefendantTyler states that on July 20, 1978, he filed a timely removal
notice on Judge Daniel Tillman and Circuit Attorney Richard CallaHantefers this Court to
his soliloquy set forth irState v. TylerNo. 4:19cv-546 HEA (E.D.Mo.).Tyler stated that his
removal occurred when he placed it in the St. Louis City Jail mailing system, vathgpo
prepaid in 1978. Thus, he seems to argue, that the St. LouisC@&tyit Court had no
jurisdiction to find him guilty in his state criminal action. The Court reviewed tlganaent
prior and found it unavailing, denying and dismissing his application for removal on July 19,
2019.1d.

Defendants have also attached recoedsting towhat appears to b&ate court litigation
relating torequests for DNA testing, as well as a request for appointment of speciaytoose
this Court for DNA testingSee, e.g.Tyler v. SchollmeyeMNo. 150SCC-00013 (28" Judicial
Circuit, Osage County Coun).

Discussion

In this action,defendantseek removal ofheir state criminal casgo federal court. The
argumentsattached taheir “Federal Removal Jurisdictional Statemeal$o indicates an attempt
to seek injunctive relief pursuant to 42 U.S.C. § 1983. For the reasons discussed below, the Court
will deny defendantsmotion for removalnd dismiss defendants’ request for injunctive relief
brought pursuant to 42 U.S.C. § 1983.

A. Removal

St appears that Tyler filed a motion for pasinviction DNA testing under Mo.Rev.S&t547.035 which was
denied, with that denial affirmed on appezthate v. Tylerl42 S.W.3d 785 (Mo.Ct.App. 2004). A second motion for
DNA testing was also denied on June 13, 2006. Tyler filed a third matiddNA testing pursuant to § 547.035 on
Januay 20, 2009. The motion was denied by the Honorable Keith M. Sutideréa Circuit Judge in the Twelfth
Judicial Circuit, apparently sitting on special assignmentFebruary 9, 2009. Although the record is unclear, on
September 3, 2009, Tyler either refll the same motion for DNA testing or filed a new fmmstviction motim
under § 547.035, and on October 6, 2009, this motion was denied by VadgAmburg on December 8, 2009.
Tyler appealed to the Western District Court of Appeals, who affirmed thalslemder § 547.035 on September
20, 2011 Tyler v. StateNo. WD72717 (Mo.Ct.App. 2011).
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Generally,removal jurisdiction is limited, and the vindication of a defendant’s federal
rights is left to the state courts except in rare situati@iig.of Greenwood v. Peacqcd84 U.S.
808, 828 (1966). The statute providing femoval that is implicated in this cagevides that:
Any of the following civil actions or criminal prosecutions,
commenced in a State court may be removed by the defendant to the
district court of the United States for the district and division
embracing the place wherein it is pending:
(1) Against any person who is denied or cannot enforce in the courts
of such State a right under any law providing for the equal rights of
citizens of the United States, or of all persons within the
jurisdiction thereof;
(2) For any act under color of authority oed from any law
providing for equal rights, or for refusing to do any act on the
ground that it would be inconsistent with such law.
28 U.S.C. 8§ 1443. In order to remove a case under 8§ 1443(1), a defendant mudt) stioat
the right allegedly denietthe removal petitioner arises under a federal law providing for specific
civil rights stated in terms of racial equality” and (2) “that the removal petitionegndl or
cannot enforce the specified federal rights in the courts of the Staten5on vMississippj 421
U.S. 213, 219 (1975). Meanwhile, removal under § 1443(2) is only available “to federalsofficer
and to persons assisting such officers in the performance of their official .'du@igg of
Greenwoo¢d384 U.S. at 816.
Neither prong of § 1443 is applicable to defendacase. First, cefendang do not allege
that Missouri violatedheir rights on account otheir race. Rathergdefendantsllege thathey

were “discriminated against based on their poverty” and because they are aittiogt

counsef Thus, § 1443(1) is inapplicable. Second, there is no indication whatsoever that

6 Although defendants assert that their “equal protection” rights have wiaated, a plaintiff must “allege and
prove something more than different treatment by government dffic@bktate an equal protection claifBatra v.
Bd. of Regents of Univ. of Nebrask® F.3d 717, 721 (8th Cir. 1996). “[T]he key requirement is that plaaikiffe
and prove unlawful, purposeful discriminatiotd’ at 722;see Albright v. Oliver975 F.2d 343, 348 (7th Cir.1992)
(“you must be singled out because of your membership in the class, afjdsnde the random victim of
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defendantarefederal offices or persos assisting a federal officer in the performance of official
duties. Therefore, § 1443(2) is inapplicable.

More fundamentally, defendamtannot remove caséhat hae already beemlosed. As
noted above, defendamler was convicted in state court on August 4, 1978. He filed a direct
appeal His convictions for two counts of firstegree robbery by means of a deadapon and
two counts of assault with intent to commit rape without madfoeethoughtvere affirmedon
August 18, 1981. Defendant’s motion for rehearing and/or transfer to the Missouri Supreme
Court was denied on September 21, 1981, while a subsequent application for transfer was denied
November 10, 1981. Thus, there is no pending criminal action to be removed.

Similarly, defendant Ricardo Morales was convicted and sentenced in state court on May
25, 2012, to twelve counts of statutory rape in the first and second degree and statutory sodomy
in the first and second degrestate v. MoralesNo. 1022CR3880 (22¢ Judicial Circuit, St.
Louis City Court). His convictions were affirmed by the Missouri Court of Appeals on
September 3, 2013Viorales v. StateNo. ED98553 (Mo. Ct. App.2013). While his post
conviction motion to vacate his sentence was denied on March 28, M6d#es v. StateNo.
1422.CC00191 (22 Judicial Circuit, St. Louis City Court)lhe appeal of the denial was also
affirmed on April 27,2016. Morales v. StateNo. ED104364 (Mo. Ct. App. 2017). And this
Court denied Morales’ habeas corpus petition on September 27,\206es v. Cassadyt:14

CV-943 NAB (E.D.Mo 2017).

governmental incompetence’gff'd on other groundss10 U.S. 266 (1994Booher v. United States Postal Serv.
843 F.2d 943, 944 (6th Cir.1988) (“[tlhe equal protection concept does not dupliocat@ndaw tort liability by
conflating all persons not injured into a preferred &)as¥oyce v. Mavromatjs783 F.2d 56, 57 (6th Cir.1986)
(“[tlhe equal protection argument fails here because the wrong is not allegedlii@cted toward an individual as a
member of a class or group singled out for discriminatory treatment”).



This is thefifth attempt by defendanfyler to removeState v.Tyler, No. 77#232. This
Court denieddefendantTyler’s first removal action on September 22, 20State of Missouri v.
Kniest, et al. No. 4:15cv-1352HEA (E.D. Mo.). In doing so, the Court noted it was unclear
whether defendanityler hadremovedhis action from the state court as the case was technically
closed. Nonetheless, the Court remanded the action to state couBisiie Court dismissed
defendantTyler's subsequent attempt at removal for failing to pay the filing &tate of
Missouri v. Knest, et al. No. 4:15¢cv-1849NCC (E.D. Mo. Jan. 4, 2016). THaistrict Court
later denied defendant’s motion for remand to the state court because hisvadiorever
properly removed in the first placBtate of Missouri v. Kniest, et aNo. 4:15cv-1849NCC
(E.D. Mo. Feb. 23, 2017). Defendangler’s third attempt at removal was dismissed on October
25, 2016.Tyler v. State of MissouyriNo. 4:16cv-1630NAB (E.D. Mo.). In dismissing the
action, theDistrict Court noted that it had no jurisdiction temnove his case because it was
already closedThe Court denied Tyler’'s fourth attempt on July 19, 2(8fate v. TylerNo.
4:19-cv-546 HEA (E.D.Mo.).

Defendarg aretrying to removecases in whichtheyhave already been convicted, and in
which theyhave already exhaustettheir appeals processdsor these reasons, defendaststion
for removal must be denied. As there is no indication that #rerengoing criminal case the
mattes will not be remanded to state court.

B. Section1983 Claims

The argumentgeflected in defendants’ “Jurisdictional Statementifports to be both a
removal action andreactionpursuant to 42 U.S.C. § 1988serting a violation of defendants’
equal protection rights. As noted above, defendants have not stated an equal protectiemtargum

Additionally, to the extent that defendants are attempting to request injunelieeunderg
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1983, with the appointment of a special prosecutor to waive their procedurasddmat they
may once again attack their criminal conmios, these claims must be denied
In Heck v. Humphreythe Supreme Court faced the issue of whether a state prisoner

could challenge the constitutionality of his criminal conviction in a suit for dammagder 8§
1983. 512 U.S. 477, 478 (1994). The Court determined that the plaintiff's § 1983 action for
damages was not cognizaldkg. at 483. In doing so, the Court noted that a § 1983 action was not
the appropriate vehicle for challenging criminal judgmetsat 486.

[lln order to recover damages forlegedly unconstitutional

conviction or imprisonment, or for other harm caused by actions

whose unlawfulness would render a conviction or sentence invalid,

a 8§ 1983 plaintiff must prove that the conviction or sentence has

been reversed on direct appeal, expunged by executive order,

declared invalid by a state tribunal authorized to make such

determination, or called into question by a federal court’s issuance

of a writ of habeas corpus...A claim for damages bearing that

relationship to a conviction or sententieat has not been so

invalidated is not cognizable under § 1983.
Id. at 48788. Thus, when a state prisoner seeks damages pursuant to § 1983, the district court
has to consider whether a judgment for the plaintiff would “necessarily imply thiedityaf
his conviction or sentenceld. at 488. If it would, the district court must dismiss the complaint
unless the plaintiff can show that the conviction or sentence has already beelaiatiad.

The principles oHeckwerefurther appliedby the Supgme Courin Edwards v. Balisak

520 U.S. 641, 648 (19970 a 81983 damage action in which an inmateged due process
violations for procedures used in disciplindrgaring that resulted in deprivation of good time
credits.The Supreme Court concluded that thate prisoner’s “claim for declaratory relief and
money damages based on allegations of deceit and bias on the part of the ddasidinaa

necessarily imgl the invalidity of the punishment imposed, is not cognizable under § 1983”

Under Heck, the Court looks to the essence of the claims brought by defendants in this action.
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The essence of defendants’ claims challenges harm caused by actions whose @siawinlind
render a conviction or sentence invalid. Thus, defendants’ equal protection arguments, or
assertions regarding the need for an appointment of a special prosecutor tothedive
procedural bars, are barred unéterck and/orEdwards See, e.qg., Portlekl v. Brill, 288 F.3d
1063, 1067 (8 Cir. 2002)(finding that an equal protection claim, like a due process damage
claim, is a direct attack on the validity of a disciplinary decision that resuita loss of good
time credits).

Moreover,the Court notes that defendants are essentially seeking a péditiamit of
mandamusver Missouri State Officers, pursuant to 28 U.S.C. § 1651. Such an application is
legally frivolous. This Court is authorized to issue writs of mandamus or other extraordinary
writs only in aid of its jurisdiction, either existing g@otential. See28 U.S.C.8 1651(a);
Middlebrooks v. Thirteenth Judicial Dist. Circuit Court, Union Cou®3 F.2d 485, 486 (8th
Cir.1963). The actions of thdissouri States Attorneys or Missouri State Court judgyesnot
within the jurisdiction of tis Court.See Middlebrooks323 F.2d at 486yeneri v. Circuit Court
of Gasconade Co0528 F.Supp. 496, 498 (E.D.Mo.19891¢deral courts have no superintending
control over andare without authority to issue writ of mandamus to direct, state court or its
judicial officers in performing duties).

Accordingly,

IT IS HEREBY ORDERED that defendantsmotiors to proceed in forma pauperis
(Docket No. 2 and)3areGRANTED.

IT IS FURTHER ORDERED that defendant Timothy Garnett shall be vacated from the
Docket as he has not submitted a motion to proceed in forma pauperis or paid the filimg fee

this action.
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IT IS FURTHER ORDERED that defendants’ action for removalD&NIED .

IT IS FURTHER ORDER ED that this action iDISMISSED without prejudice.A
separate Order of Dismissal shall be entered herewith.

IT IS FURTHER ORDERED that an appeal from this dismissal would not be taken in
good faith.

Dated this 13th day of August, 2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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