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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ISMETA MURATOVIC, )

)
Plaintiff, )

)
v. )

) Case N@4:19-CV-2290SPM

)

)

)
ANDREW M. SAUL, )
Commissioner of Social Securjty )

)
Defendant. )

MEMORANDUM OPINION

This is an action undet2 U.S.C. § 405(gjor judicial review of the final decision of
Defendant Andrew M. Saul, Commissioner of Social Security (the “CommisSia®gying the
application of Plaintifflsmeta Muratovid“Plaintiff”) for a period of disability andisability
Insurance Benefits (“IB”) under Title Il of the Social Security Act, 42 U.S.C. 88 42keqThe
parties consented to the jurisdiction of the undersigned magistrate judge ptosar.S.C.
§636(c). (Doc.5). Becausd find the decision denying benefits was supported by substantial
evidence, | will affirm the Commissioner’s denial of Plaintiff’'s application.

l. STANDARD FOR JUDICIAL REVIEW

The decision of the Commissioner must be affirmed if it “complies with the relevant legal
requirements and is supported by substantial evidence in the record as a Raw€ites v.
Astrue 564 F.3d 935, 942 (8th Cir. 200@uotingFord v. Astrue 58 F.3d 979, 981 (8th Cir.

2008)) see alsat2 U.S.C. 805(g). “Under the substantiavidence standard, a court looks to an
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existing administrative record and asks whether it contains ‘sufficien[t] evidensepport the
agency’s factual determination®Biestek v. Berryhi)l139 S. Ct. 1148, 1154 (2019) (quoting
Consolidated Edison Ce. NLRB 305 U.S. 197, 229 (1938)). “Substantial evidence is less than a
preponderance, but is enough that a reasonable mind would find it adequate to support the
Commissioner’s conclusionPateFires, 564 F.3d at 942quotation marks omittedBSee also
Biestek 139 S. Ct. at 1154 (“Substantial evidence . . . meamsl means onfy-'such relevant
evidence as a reasonable mind might accept as adequate to support a congl(pimirfig
Consolidated Edisqr805 U.S. at 229).

In determining whether substantial evidence supports the Commissionerisrjeitie
court considers both evidence that supports that decision and evidence thas ffetnadhat
decision.Renstrom v. Astryé80 F.3d 1057, 1063 (8th Cir. 2012).wtever, the court “do[es]
not reweigh the evidence presented to the ALJ, and [it] defer[s] to the ALJ's det#nsna
regarding the credibility of testimony, as long as those determinationsigperted by good
reasons and substantial evidenctd”at 1064 (quotingsonzales v. Barnhard65 F.3d 890, 894
(8th Cir. 2006)). “If, after reviewing the record, the court finds it is possible daw dwo
inconsistent positions from the evidence and one of those positions representd’shindings,
the courtmust affirm the ALJ’s decision.Partee v. Astrue638 F.3d 860, 863 (8th Cir. 2011)
(quotingGoff v. Barnhart421 F.3d 785, 789 (8th Cir. 2005)).

Il FACTUAL AND PROCEDURAL BACKGROUND

In December 2016, Plaintiff applied fbiB, alleging that she bec® unable to work on
September 8, 201§Tr. 137-38).In her applicatiorpaperwork she alleged an inability to work
due to major depressive disorder and panic attacks. (Tr.Hé0application was initially denied

(Tr. 64), and she filed a request for a hearing before an ALBEF7.Q. OnSeptember 272018,



the ALJ held a hearing. (Tr. 20). On January 7, 201%he ALJ issued an unfavorable decision,
finding Plaintiff not disabled. (Tr7-20). Plaintiff requested review by th8ocial S®curity
Administration’s Appeals Council, anshdune 10, 2019he AppealsCouncil declined to review

the cas. (Tr. 26). Thusthe decision of the ALJ stands as the final decision of the Commissioner
of the Social Security Administration.

In her Function Report, dated February 27, 2017, Plaintiff reported that she has poor sleep
due to nightmares, is tired during the day, hasguattacks in crowds and noisy places, has anxiety
when meeting new people, has a lack of concentration and focus, and is forgetful. (Tr. 169). She
cooks simple meals of Bosnian heritage, such as breads, sandwiches, and stews; Skawloes th
to four times a week for a couple of hours a day. (Tr. 171). She also does light cleaning, vacuuming,
and laundry, though she needs help and encouragement with those tasks. (Tr. 171). She shops in
stores, but she does not drive because she is too afraid to do so. (Tr. 172). Her hustiasd ha
bills and money because of her poor English, forgetfulness, and lack of focus. (Tr. 172). Her
anxiety prevents her from getting along well with others and following instructindsstee has
been traumatized by authority figures due to her experiences in the Bosniamwdr74).
However, she does spend time with others, visiting her daughter aimtlssnand talking on the
phone with family in Bosnia. (Tr. 173).

At the September 27, 2018earing before the ALJ, Plaintiff testifies follows. She was
57 years old as of the date of the heaang has arighth grade educationTr; 32-33). She
sometimes tries to do something around the house, but she loses the will to do it anchgoes t
room to lie down. (Tr. 34). She has trouble sleeping and has nightmares. (Tr. 35). In 2017, she
took a trip to Bosnia to see her sister and to go to visit the graves of family mehaveansiidren

thought it might make her feel better, but it did rfdt. 36). Plaintiff cannot focus. (Tr. 37). She



takes medications for depression, anxiety, panic attacks, and nightmares. (Tr. 8&8nhSbie
concentrate. (Tr. 40).

With respect to the medical records, the Court accepts the facts as presetaedifify 52
statement of facts and Defendant’s response. Briefly, the record contains medioatiht records
from several providers, including Plaintiff's primary care physician, Plaintiff\gchpatrist,
Plaintiff's orthopedist, and Plaintiff's physical therapi$t also contains opinion evidence
regarding Plaintiff’'s mental ability to function from Plaintiff's treating psychiatuist from a
state agency medical consultafite Court will cite to specific portions of the record as needed to
address the partiearguments.

II. STANDARD FOR DETERMINING DISABILITY UNDER THE ACT

To be eligible for benefits under the Social Security Act, a claimant must peor she
is disabledPearsall v. MassanarR74 F.3d 1211, 1217 (8th Cir. 200Bgker v. Sec’y dflealth
& Human Servs.955 F.2d 552, 555 (8th Cir. 1992). The Social Security Act defines as disabled
a person who is unable “to engage in any substantial gainful activity by reason oédioglin
determinable physical or mental impairment which carxpeaed to result in death or which has
lasted or can be expected to last for a continuous period of not less than 12 month§.C42 U
§ 423(d)(1)(A).AccordHurd v. Astrue 621 F.3d 734, 738 (8th Cir. 2010). The impairment must
be “of such severity thaite [or she] is not only unable to do his [or her] previous work but cannot,
considering his [or her] age, education, and work experience, engage in any other kind of
substantial gainful work which exists in the national economy, regardless of whathevask
exists in the immediate area in which he [or she] lives, or whether a spelifiacancy exists for
him [or her], or whether he [or she] would be hired if he [or she] applied for work.” 42 U.S.C.

§ 423(d)(2)(A).



To determine whether a claimantdsabled, the Commissioner engages in a-$iep
evaluation process. 20 C.F.R. § 404.1520%ag also McCoy v. Astrué48 F.3d 605, 611 (8th
Cir. 2011) (discussing the five-step process). At Step One, the Commissiomenimetavhether
the claimant isurrently engaging in “substantial gainful activity”; if so, then the clainsanbt
disabled. 20 C.F.R. § 404.1520(a)(4)kiicCoy; 648 F.3d at 611. At Step Two, the Commissioner
determines whether the claimahas “a severe medically determinable phydior mental
impairment that meets the duration requirement in § 404.1509, or a combination of iempgirm
that is severe and meets the duration requirémeéthe claimant does not have a severe
impairment, the claimant is not disabled. 20 C.F.R. 81820(a)(4)(ii);McCoy, 648 F.3d at 611.
To be severe, an impairment must “significantly limit[] [the claimant’s] physical otahahility
to do basic work activities.” 20 C.F.R. 8 404.15204¢)Step Three, the Commissioner evaluates
whether the claimdts impairment meets or equals one of the impairments listed in 20 C.F.R. Part
404, Subpart P, Appendix 1 (the “listings”). 20 C.F.R08.1520(a)(4)(ii)McCoy, 648 F.3d at
611. If the claimant has such an impairment, the Commissioner will find tineaciadisabled; if
not, the Commissioner proceeds with the rest of thedigp process. 20 C.F.R. § 404.1520(d);
McCoy, 648 F.3d at 611.

Prior to Step Four, the ALJ assesses the claimesgidual functional capacity (“RFGC”)
20 C.F.R. § 1520(a)(4), whic'the most[a claiman} can do despite [his or her] limitatigh®20
C.F.R. 8404.1545(a)(1)See alsaMoore v. Astrue572 F.3d 520, 523 (8th Cir. 2009). At Step
Four, the Commissioner determines whether the claimant can return to his osthexigpaant
work, by comparing the claimant’s RFC with the physical and mental demands of thentlsim
past relevant work. 20 C.F.R. 884.1520(a)(4)(iv), 404.1520(fMcCoy, 648 F.3d at 611. If the

claimant can perform his or her past relevant work, the claimant is not disalites claimant



cannot, the analysis proceeds to the next $tep\t Step Five, the Commissionerrmiders the
claimant’'s RFC, age, education, and work experience to determine whether thatataimaake
an adjustment to other work in the national economy; if the claimant cannot maljesimaunt
to other work, the claimant will be found disabled.@Q6.R. §8404.1520(a)(4)(v), 404.1520(qg),
404.1560(c)(2)McCoy; 648 F.3d at 611.

Through Step Four, the burden remains with the claimant to prove thiasthe is disabled.
Moore, 572 F.3d at 523. At Step Five, the burden shifts to the Commissiorstatalish that,
given the claimant’s RFC, age, education, and work experience, there are aagignifimber of
other jobs in the national economy that the claimant can perfdmBrock v. Astrue674 F.3d
1062, 1064 (8th Cir. 2012); 20 C.F.R. § 4060&)(2).

V. THE ALJ’ sDECISION

Applying the foregoing fivestep analysis, th&LJ herefound thatPlaintiff met the insured
status requirements of the Act througecember 31, 202(r. 14); that Plaintiff has not engaged
in substantial gainful activitginceSeptember 8, 2016, the alleged onset (atel 4); that Plaintiff
has the severe impairmentsrofjor depressive disorder and ptosumatic stress disord€fr.
14); and that Plaintifloesnot have an impairment aombination of impairments that meets or
medically equals the severity of one of the listed impairments in.BRC8 404, Subpart P,
Appendix 1 (Tr. 15). The ALJ found that Plaintiff hi following RFC:

[Plaintiff] has the residual functional capacity to perform a full range of work at all

exertional levels but with the following nexertional limitations: the claimant’s

work is limited to simple, routine, and repetitive tasks. Her work should bewn a lo

stress job, defined as having only occasional changes in the work setting. She

should have no interaction with the public. She should not work in -gdasd

production job. She should have less than occasional interaction witbrkers,
only occasional interaction with supervisors, and can complete no tandem tasks.



(Tr. 17). At Step Four, relying on the testimony of a vocational expert, the ALJ found th#tfPlai
was capable of performing her past relevant work as a cleaner/housekeed). Abcordingly,
the ALJ concluded that Plaintiff had not been under a disability, as defined in th&ohct
September 8, 2016, through the date of his decision. (Jr. 20

V. DiscussION

Plaintiff challenges the ALJ’s decision on three grounds, arguing that (1) the ALJ failed to
properly weigh the opinion of Plaintiff's treatimpgychiatrist Jeffrey Pevnick, M.D.; (2) the RFC
assessment is not supported by substantial evidence, including somal eadence; and (Ihe
ALJ erred in determining that Plaintiff's left shoulder impairment wassevere.

A. The Opinion of Plaintiff's Treating Psychiatrist

On September 20, 2018, Dr. Pevnick completed a Mental Medical Source Stdimment
Plaintiff, on which he checked boxes indicating that Plaintiff would have “extreme” or “marked”
limitations in every area of mental functionin@r. 360-63). Dr. Pevnickopined that Plaintiff
would have extremémitationsin the ability to maintain necessary concentration to persist and
simple routine tasks eight hours a day, five days per week; extreme limitatithres ability to
initiate and complete tasks in a timely manner; marked limitations in the abilifgdreeor avoid
distractions; and extreme limitations in the ability to sustain an ordinary routine guidrre
attendance. (Tr. 361). He opined that if Plaintiff were required to perform simpleriasksw
stress environment, for a full eighbur workday five days per week, her overall pace of
production would be 31% or more below average. (Tr. 361). He opined that she would miss work
due to psychologicalipased symptoms three times a month or more and would be late to work or
need to leave work early thréenes a month or more. (Tr. 360). He opined that she would have

marked limitations in the ability to follow orar two-step oral instructions to carry out a task;



extreme limitations in the ability to use reason and judgment to makerelatkd decisions
extreme limitations in the ability to understand and learn terms, instructiotigpracedures;
extreme limitations in the ability to function independently; extreme limitafiotise ability to
work a full day without needing more than the allotted berror length of rest periods; marked
limitations in the ability to distinguish between acceptable and unacceptabk performance;
and extreme limitations in the ability to regulate emotions, control behavior, anthmavell
being in a work setting. (Tr. 36(e opined that she would have extreme limitations in the ability
to keep social interactionsgeke of excessive irritability, argumentativeness, sensitivity, or
suspiciousness; to ask simple questiongquest help; to maintain socially accdpeabehavior;

and to respond appropriately to requests, criticism, suggestions, correatobichatienges. (Tr.
362). He found that she could not perform in proximity to coworkers without being distrgcted b
them or without distracting them due to exhibition of abnormal behaviors. (Tr. 362). He found that
she could not consistently perform for supervisors without exhibiting insubordieladeibr in
response to supervision (e.g., verbally refusing to follow instructions). (Tr. 362). He fourftethat s
could not perform in a setting with any contact with the general public. 6B). Ble alsostated

that in his opinion, the limitations had lasted or could be expected tavédge continuous months

at the assessed severity. (Tr. 362). He noted that he had been treating Plaiei@icsoer 2016.

Her diagnosis wa posttraumatic stress disorder (“PTSD’(Tr. 363). He noted that she is
withdrawn and uncommunicative and has symptoms of PTSD with nightmares, flashbdcks, a
avoidance/hypervigilance. (Tr. 363e alsonoted that she does not communicate and will not

respond to greetings or answer questions. (Tr. 363).



Under the regulations applicable to Plaintiff’'s claim, Dr. Pevnick is consideredatiritre
source” whose opinion must be evaluated pursuant to 20 C.F.R. § 404.1527(t)(a®
Commissionerfinds that a treating source’s medical opinion on the nature and severity of a
claimant's impairments “is webBupported by medically acceptable clinical and laboratory
diagnostic techniques and is natamsistent with the other substantial evidence in [the claimant’s]
case record,” the Social Security Administration will give that opinion “controlragyht.” Id.

When the ALJ doesiot give a treating physician’s opinion controlling weight, the ALJ must
evaluate the opinion based on several factors, including the length of thestreagthationship
and the frequency of examination, the nature and extent of the treatmeonshiligti the evidence
provided by the source in support of the opinion, the consistency of the opinion with the record as
a whole, and the level of specialization of the source. 20 C.F4B4.8527(c)(2)6). The ALJ

may discount a treating physician’s opinion where, for example, “other megd®aésments are
supported by better or more thorough medical evidel@eff, 421 F.3d at 790 (internal quotation
marks omitted), or the opinion “is inconsistent with the physician’s clinregtrhent notes,”
Davidson v. Astrue578 F.3d 838, 843 (8th Cir. 2009). “When an ALJ discounts a treating
physician’s opinion, [the ALJ] should give good reasons for doingBavidson v. Astrue501

F.3d 987, 990 (8th Cir. 2007) (internal quotation marks omitt&be also20 C.F.R.

§ 4041527(c)(2) (“We will always give good reasons in our notice of determination @iateci

for the weight we give your treating source’s medical opinion.”).

! These regulations apply to claims filed before March 27, 2017. For claimisfier March 27,
2017, the rule that a treating source opinion is entitled to controlling weight has beieatetin
See20 C.F.R. § 404.1520c(a). Because Plaintiff's claim filad in 2016, the Court will apply
the version of the regulations that applies to claims filed before March 27, 2017.

9



Here, the ALJ gavélittle weight to most of the limitations in Dr. Pevnick’s opinion
finding “extreme limitations are not supported by the objective medical record, nor Dr. IPgvnic
own treatment notegvhich show a reserved attitude, intact meyremmd fair insight).”(Tr. 16).
However the ALJ gave substantial weight to Dr. Pevnick’s opinion that Plaintiff would not
respond to greetings or answer questions, because the ALJ observed those limitatigns durin
Plaintiff's testimony. (Tr. 16)Elsewhere in his decisiqpprior to the assessment of Dr. Pevnick’s
opinion),the ALJdiscussednany more of DrPevnick’s treatment notes and objective findings.
(Tr. 1516). In findingthatPlaintiff had only a moderate limitation in understanding, remembering,
and applying information, the ALJ noted Dr. Pevnick’s findings that Plaintiff had ealoghd
goaldirected thought process, normal cognition, intact recent and remote memory,lédigd mi
impaired judgment. (Tr. 15). In finding that Plaintiff had marked limitations in ictieig with
others, he noted Dr. Pevnick’s observations that Plaintiff did not greet Dr. Pevnick aratlignor
guestions. (Tr. 15). He alsaoted Dr. Pevnick’'sfindings that Plaintiff often had a guarded,
reserved, or uncooperative attitude; sometimes had delayed speech and psychomdztometa
and sometimes had poor eye contact, but other times had normal speech, neooialaey, and
normal psychomotor activity(Tr. 15). In finding that Plaintiff had a moderate limitation in
adapting and managing oneself, the ALJ noted Dr. Pevnick’s findings of depressed os anxiou
mood, blunt or flat affect, reserved attitude, and low-welfth, but also a weljroomed
appearace and an absence of suicidal or homicidal ideation. (TrThé)Court also notes that in
the most recent notes addressing Plaintiff’'s mental condition, Plaintiff's othenémetgproviders
described her as pleasant and cooperative, with a normal. ffec272, 314).The ALJ also

discussed, at various points in the decision, Plaintiff's daily activities, théntat Plaintiff never

10



received inpatient treatment, and the fact that Plaintiff experienced some émanmaty with
medications. (Tr. 146, 18).

Whether the ALJ’s decision to discount the opinions in Dr. Pevnick’s treatmentwaxes
supported by substantial evidence presents a somewhat close question. The Couetgsowof
Dr. Pevnick's treatment notes shows that they contain numeroustiobjdindings and
observations that appear to provide support for his opinions, including findings of poor eye contact
a guarded attitude low, depressed, and/or anxious mood; a blunted or flat;affdaiyed speech;
thought content showing helplessaglow selworth, and/or flashbacks; and mildly or moderately
impaired judgment{(Tr. 254, 257, 259, 261, 263, 343, 346, 347, 3450, 35152, 354, 357pr.
Pevnick alsmccasionallynoted symptoms such as anhedonia (Tr. 254), lack of focus (Tr. 257),
or disheveled appearance (Tr. 261, 349). In addition, Dr. Pevnick’s notes indicate thdf'$laint
medication regimen did not fully control her symptoms, because Dr. Pevnick was frequentl
adding and discontinuing medications for her throughout the tesdtperiod, including Prozac,
Wellbutrin XL, Effexor XL, Lexapro, and Cymbalta. (Tr. 254, 257, 263, 343, 345, 347, 349, 353,
356).

However, after careful review of the record as a whole, and keeping in minotiGdurt’s
role is limited and the Court may not substitute its judgment for that of the ALJ, the Court
concludes that the ALJ gave good reasons, supported by substantial evidence, for his decision t
partially discount Dr. Pevnick’s opinion.

Significantly, theALJ did not entirely digegardthe limitations in Dr. Pevnick’s opinion
and the ALJ included very significant mental limitationghe RFC The ALJ gave substantial
(though not controlling) weight to Dr. Pevnick’s opinion that Plaimtiff not respond to greetings

or answer questions. To accommodate that opinion, he limited Plaintiff taneblsing no

11



interaction with the public, leshkdn occasional interaction with-emrkers, and only occasional
interactions with supervisors. Thdsritations on Plaintiff’s ability to interaclsolargelyaccount
for Dr. Pevnick’s opinior that Plaintiff would have significant limitations in the ability to keep
social interactions full of excessive irritability, argumentativeness, seatysitiv suspiciousness;
to maintain socially acceptable behavior; to respond appropriately to requestism,
suggestions, corrections, and challenges; tooparfin proximity to coworkers without being
distracted by them or without distracting them due to exhibition of abnormal behawiors; t
consistently perform for supervisors without exhibiting insubordinate behavior ponsss to
supervision (e.g., verballsefusing to follow instructions); and to perform in a setting with any
contact with the general public.

The ALJ also limitedPlaintiff to simple, routine, and repetitive tasks, in a-&tvess job
with only occasional changes in the work setting, andiddhat Plaintiff should not work in a
fastpaced production job. Although these limitations do not fully account for Dr. Pevnick’s
opinion that Plaintiff would have extreme or marked limitations in altidity to concentrate,
limited ability to initiate @ad complete tasks in a timely manner, limited abilitygtwore or avoid
distractions and limited ability to maintain a pace of productitey do indicate that the ALJ
gave some consideration and weight to those opinammasto treatment notes indicagirihat
Plaintiff sometime®xhibited adack of focus or mildly to moderately impaired judgment.

To the extent that the ALJ did discount Dr. Pevnick’s opinions, the Court find that the AL
gave sufficient good reasons, supported by substantial evidence, tthier&lg)’s decision within
the available “zone of choiceFirst, he ALJ correctly pointedut that several of Dr. Pevnick’s
objective findings were normal or neaormal: her recent and remateemory were consistently

intact her intelligence was average; she was alert and oriented; her cognitamomaal; her

12



thought process was logical agdal-directed; her insight was typically fair; and her judgment was
only mildly or moderately impaireqTr. 1516, 254, 257, 259, 261, 263, 343, 3%y 347, 349
50, 35152, 354, 357)These findings appear inconsistedith Dr. Pevnick’s opinioathatPlaintiff
would have marked or extreme limitations in the ability to follow-ongvo-step oral instructions
to carry out a task; to use reason and judgment to makerelatkd decisiongp understand and
learn terms, instructions, and procedures; amtistinguish between acceptable and unacceptable
work performane. The ALJ also reasonably considered Dr. Pevnick’s findings that Plaintiff
consistentlyhad an absence of suicidal or homicidal ideatod oftenhad a weHlgroomed
appearancejormal speech, normal eye contact, and normal psychomotor a¢fivity5-16, 254,
257, 259, 261, 263, 3434546, 347, 34%60,351-52, 354, 357)These normal or nearly normal
findingstend to undermine Dr. Pevnick’s opinion that Plaintiff would have extreme or marked
limitations in nearly every area of mental functionifié\Jn ALJ may discount a treating source
opinion that is unsupported by treatment noté@gytiiniga v. Colvin833 F.3d 896, 902 (8th Cir.
2016).See also Toland v. Colyiii61 F.3d 931, 935-36 (8th Cir. 2014) (ALJ properly discounted
treating physician's opinion that was inconsistent with physician's own treatategtHalverson
v. Astrue 600 F.3d 922, 930 (8th Cir. 2010) (ALJ appropriately discoutresting doctor's
limitations when they were inconsistent with the plaintiff's mental statusieations);Davidson
578 F.3dat 843 (@ffirming ALJ’s decision to discount opinion of a treating physician because it
was inconsistent with statements in figysician’s treatment notes)

Second, thALJ reasonably considered evidence of Plaintiff's daily activities virzet
somewhainconsistent with some of Dr. Pevnick’s opinions. (Tr=18). Although Dr. Pevnick
found that Plaintiff would have extreme limitations in the ability to function incegetly and

extreme limitations in the ability to work a full day without needing ntioae the allotted number

13



or length of rest periods, Plaintiff reported being ablertgage iractivities such aataking atrip

to Bosnia, cookingimple mealssuch as breads, sandwiches, and stews two to four times/week
for a couple of hours a dagaforming light houseworkbut needing some encouragement to do

s0); and shppingin storesfor groceries, clothing, and household itefis. 1516, 37, 171-78
Additionally, although Plaintiff reported having trouble getting along with peopledisheport
spending time with people and talking on the phone, which suggests that she is capable of the
minimal social interaction required by the RFC. (Tr. 173). It was not unreasooabie fALJ to

find Plaintiff's ability to do these activities suggesté@ svas more capable fifnctioning than

Dr. Pevnick indicatedSeeThomas v. Berryhill881 F.3d 672, 676 (8th Cir. 2018) (finding that

the plaintiff's “selfreported activities of daily living provided additional reasons for the ALJ to
discredit [the treating doctor’s] pessimistic views of her abilitieditman v. Colvin762 F.3d
701,706 (8th Cir. 2014) (ALJ reasonably stated he discounted physician’s opinion because the
opinion was “more restrictive than seffported activities”).

Third, the ALJreasonably considered thdespite Dr. Pevnick’s opinion that Plaintiff
would have extreme or markdimitations in every area of mental functioning, Dr. Pevnick
continued to treat her onlyonservativelywith medication and appointments once every one to
threemonths; he did not recommend more frequent or intensive outpatient therapy, nor did he
recommend inpatient treatmeiTr. 18). It was reasonable for the ALJ to find that Plaintiff's
conservative course of treatmerdsat odds with the extreme limitations in Dr. Pevnick’s opinion.
See Reece v. ColviB34 F.3d 904, 909 (8th Cir. 2016)\LJ properly considered a treating
physician’s “routine, conservative medical treatment” in discounting tregtimgsician’s

opinions);Perkins v. Astrug648 F.3d 892, 8989 (8th Cir. 2011) (holding that an ALJ properly

14



discounted a treating physician’s opinion where, among other flaws, the treating physicia
opinion was inconsistent with the conservative nature of the treatmenteénder

Finally, the undersigned notes that although the ALJ did not explicitly discudstlaéi o
factors listed in 8 40.1527(c) in evaluating DRPevnick’s opinion, hevas not required to do so.
See Nishke v. Astru@78 F. Supp. 2d 958, 984 (E.D. Mo. 2012) (Alfditure to perform a facter
by-factor analysis of the 20 C.F.R484.152#actors was not erroneous where the ALJ “explained
his rationale in a manner that allowed the [court] to follow his line of reasantigding stating
the amount of weight given to this evidefjcdDerda v. AstrugNo. 4:09CV-01847 AGF, 2011
WL 1304909, at *10 (E.D. Mo. Mar. 30, 2011) (“While an ALJ must consider all of the factors set
forth in 20 C.F.R. 8§ 404.1527[c], he need not explicitly address each of the factors”). The ALJ
cited 20 C.F.R. 8§ 404.1527 in his discussion and discussed some of the relevant fadsors in h
decision, including the consistency of Dr. Pevnick’s opinion with his own treatnoées and
other evidence and the fact that Dr. Pevnick was Plaintiff's trg@ychiatrist. (Tr. 16). The ALJ
also “explained his rationale in a manner that allows the [Court] to follow his lin@asdmiag
including stating the amount of weight given to this evidéndeshke 878 F.Supp.2d at 984. No
more was required to cornypwith the relevant regulations.

For all of the above reasons, the Court finds that thésAdssessment of Dr. Pevnick’s
opinion was supported by substantial evidence and good red&eremuse the assessméils
within the available “zone of choicethe Court will not disturb itSee Hackev. Barnhart 459
F.3d 934, 936 (8th Cir. 2006 T]his Court will disturb the ALJ's decision only if it falls outside

the available ‘zone of choice.”).

15



B. The RFC Assessment

Plaintiff's second argument is that the RFC assessment was not supported byiaubstant
evidence, including medical eviden&aintiff also argues that the ALJ improperly drew his own
inferences from the medical reports and findings, rather than relgitigecopinions of medical
professionals. In her brief, Plaintiff's arguments are exclusively directdtbtmental aspects of
the RFC assessment, so the Court addresses only those aspects.

A claimant’s RFC is “the most a claimant can do degptéimitations.” Moore v. Astrug
572 F.3d 520, 523 (8th Cir. 2009) (citing 20 C.F.R. § 404.1545(a)(1)). “The ALJ must assess a
claimant's RFC based on all relevant, credible evidence in the reéomidding the medical
records, observations of treating physicians and others, and an individual’s owptiesofihis
[or her] limitations.” Tucker v. Barnhart363 F.3d 781, 783 (8th Cir. 2004) (quotiMgKinney
v. Apfe| 228 F.3d 860, 863 (8th CR2000)). “It is the claimant’s burden, and not the Social Security
Commissioner’s burden, to prove the claimant’s RAZRarsall v. Massanari274 F.3d 1211,
1217 (8th Cir. 2001). “Because a claimant’'s RFC is a medical question, an ALJ's &sgassin
must be supported by some medical evidence of the claimant’s ability to function in the
workplace.”Combs v. Berryhill878 F.3d 642, 646 (8th Cir. 2017) (quotidped v. Astrye24
F.3d 872, 875 (8th Cir. 2008)). However, “[e]ven though the RFC assesdraas from medical
sources for support, it is ultimately an administrative determination reserved to the
Commissioner.'Cox v. Astrug495 F.3d 614, 619-20 (8th Cir. 2007).

After consideration of the record as a whole, the Court finds tedRBCassessment was
supported by substantial evidence, including medical evidence. As discussed at length above,
Plaintiff had significant mental impairmentand the ALJ incorporated several very significant

mental limitations into the REQHowever, the ALJ properlgonsidered evidence, including
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medical evidence, supporting the conclusion that these conditions were ngesothat they
would preclude Plaintiff from performingvensimple, routine, and repetitive tasks, in a low stress
job that involves very limited interaction with otheFsis evidence includes much of the evidence
discussed abovebjective findingsshowing that Plaintif6 recent and remote memory were
consisterly intact, her intelligence was average, her thought process was logicalkdualifgoted,
her cognition was normal, she was alert and oriented, her insight was fair, and henjudgme
only mildly or sometimes moderately impairéaintiff’s reports of daily activitiethat suggest
Plaintiff is capable of some level of focus, concentration, and independent functiaclodirig
shopping, cooking, taking a trip to Bosn@nd interacting with otherand evidence that Plaintiff
was treated only consextively, with medications and visits every one two three months.
Additionally, the RFdinds some support in the opinion of state agency medical consultant
Marsha Toll, Psy.D.. On March 9, 2017, Dr. TrelViewed Plaintiff's medical recordsd offered
her opinions. (Tr. 52-57). Dr. Toll found thHakaintiff would have moderate limitations in several
areas of functioning, including the ability to carry out detailed instructions, ifity &domaintain
attention and concentration for extended period, the ability to complete alwvoonkday and
workweek without interruptions from psychologically based symptoms and to perform at a
consistent pace without an unreasonable number and length of rest periods; andtyhi abil
interact appropriate with the general public. (Tr. 56). However, she found Biaintiff would
not be significantly limited in the ability to carry out very short and simple ictsbns; to perform
activities within a schedule, maintain regular attendance, and be pumctoia customary
tolerances; to make simple werilated decisions; to ask simple questions or request assistance;
to get along with coworkers peers without distracting them or exhibiting behavior extremes; or

to maintain social appropriate behaviofr.(56). Dr. Toll concluded that Plaintiff “has some
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moderate limitations, but is able to perform simple work with social restrictions.” (TrTB&).

ALJ found Dr. Toll's opinion was “mostly consistent with the medical retdrdt found that
evidence pdsdating Dr. Toll’s review of the evidence supported a finding of greater limitations.
(Tr. 16). The ALJ thus gave Dr. Toll's opinion “some weight.” (Tr. 16). It was appropriatedor

ALJ to consider the opinions of Dr. Toll along with the rest of the medical andetitemcean
determining the RFCSee Casey. Astrue 503 F.3d 687, 8, 503 F.3d at 694 (“The ALJ did not err

in considering the opinion of [the State agency medical consultant] along with the Imedica
evidence as a whole.”).

The Court finds that the above evidence constitutes substantial evidence, incluticej me
evidence, to support the RFC assessni@aintiff argues that the ALJ impermissibly made his
own medical findings and drew his own inferences from medical reports rather thag oy
medical opinion evidence. The Court disagrees. It was appropriate for the Alisttiss and
evaluate the objective medical evidence in evaluating Plaintiffs R&€2 20 C.F.R. §
404.152%c)(2) (“Objective medical evidence . . . is a usefuicator to assist us in making
reasonable conclusions about the intensity and persistence of your symptoms andtttieséfec
symptoms, such as pain, may have on your ability to work.”). Moreover, the ALJ did not rely
solely on his own evaluation ofdlobjective medical evidence; rather, he relied on the objective
medical evidence along with the opinion eviderhbe evidence regarding Plaintiff’'s conservative
treatmentand Plaintiff's own reports regarding her daily activitiéshoughthe RFC assement
does not reflect the limitations in any of the opinions in the redoisl wellestablishedhat the
ALJ is “not required to rely entirely on a particular physician’s opinion or choosesbetthe
opinions of any of the claimant’s physicians” irtetfenining a claimant’'s RFCNMartise v. Astrug

641 F.3d 909, 927 (8th Cir. 2011) (quotation marks omitt&&Bg also Hensley v. Colyi@29
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F.3d 926, 932 (8th Cir. 2016) (noting that “there is no requirement that an RFC finding be
supported by a specifimedical opinion”). Instead, “[i]t is the ALJ’s responsibility to determine
[claimant’s] RFC based on all the relevant evidenBage v. Astrue484 F.3d 1040, 1043 (8th

Cir. 2007) (internal quotation marks omitted). Here, although the RFC did not aniryaf the
particular opinions in the record, the record contained opinion evideyarelireg Plaintiff's ability

to function from multiple sources. The ALJ properly determined Plaintiff's RR&dan all of

the evidence in the record, including opiniatidence.

The Court acknowledges that the record in this case contains conflicting evideme®fso
which is supportive of Plaintiff's claims, and the ALJ could have reached aediffeonclusion
with respect to the opinion evidence and the mental RF&Ssis®nt. However, it is not the role
of this Court to reweigh the evidence presented to the ALJ. The ALJ’s weighihg e¥idence
here fell within the available “zone of choice,” and the Court cannot disturb thatotegierely
because it might have md@ed a different conclusion.

C. Plaintiff's Left Shoulder Impairment

The Court next considers Plaintiff's argument that the ALJ erred in finding tha¢fher |
shoulder impairment was not a severe impairméd. discussed above, &tep Two, the
Commissioner must determine whether the claimant has a “severe medically mketéphysical
or mental impairment that meets thevglve-month] duration requirement in494.1509, or a
combination of impairments that is severe and meets the duration requiremért0 C.F.R.
88 404.1509, 404.1520(a)(4)(ii). To be a “severe impant,” an impairment must “significantly
limit[] [the claimant’s] physical or mental ability to do basic work activities.” 20 RC.F.
§404.1520(c). Basic work activities are “the abilities and aptitudes necesshryriost jobs.” 20

C.F.R. 8 404.1522.An impairment is not severe if it amounts only to a slight abnormality that
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would not significantly limit the claimant’s physical or mental ability to do basidk activities.”
Kirby v. Astrue 500 F.3d 705, 707 (8th Cir. 2007). “Severity is not an orsareguirement for the
claimant to meet, but it is also not a toothless standard,” and the Eightiit Gas"upheld on
numerous occasions the Commissioner’ finding that a claimant failed to make thisgho
Kirby, 500 F.3d at 707 (internal citation dted).

In assessing Plaintiff's severe impairments at Step Two, the ALJ discussed Haintiff’
adhesive capsulitis of her left shoulder and found that it was not severe, botheledalisot
have more than a minimal effect on her ability to work and usec#& had not lasted (nor was
expected to last) more thawelve months.(Tr. 14). As the ALJ noted, Plaintiff had pain,
tenderness, decreased strength, and painful range of motion in the left shodatarary 2018,
and she received treatment overttleat several months. (Tr. 1271-73 27576, 278-8228387,
291-94 32342).As the ALJ also correctly noteBlaintiff's condition improved substantially over
the next few months, especially after she began a course ofwegldy physicatherapy in July
2018. At her first physical therapy appointment, Plaintiff reported that she was tarddosv
level pain and had sharp pain with sudden movements; the pain ranged ftord aut of 10 to
a 9 out of 10. (Tr. 323). She also had limited range of motion. (Tr. 323). At her next few
appointments, she still had pain, but her range of motion was impravitigher pain was
improving gradually. (Tr. 329, 3332, 333, 335). By August 17, 2017, Plaintiff reported continued
gradual improvement ipain; her pain was at a 1 out of @Bough she still gets sharp pain with
sudden movements); her active and passive range of motion had increased; and it wastnoted tha
she was progressing well toward her goals. (Tr-338 Notes from her most recenfpamtment
in the record also show a pain level of 1/10 and no new complaints, though she still had pain with

sleeping (Tr. 341).
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In light of these records showing substantial improvement in Plaintiff's left séould
impairment in a short period of timthe Court finds substantial evidence to support the ALJ’'s
conclusion that Plaintiff's left shoulder impairment would not significantly act@Plaintiff’s
ability to perform work activities over a period of at leastlvemonths and thus was not a severe
impairment. Therefore, the ALJ’s finding at Step Two will be affirmed.

VI. CONCLUSION

For all of the foregoing reasons, the Court finds the ALJ’s decision is supported by
substantial evidence. Accordingly,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the decision of the
Commissioner of Social SecurityAs=FIRMED .

N.4,00 )

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thi22nd day of September, 2020.
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