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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

GREGORY OLIVER )
Petitioner %
V. % No. 4:20€V-936NAB
STATE OF MISSOURJ %
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court upon review of petitioner Gregory Oliver’s respmtiss
Court’s August 12, 202mrder directing him to show cause why his Petition Under 28 U.S.C.
§ 2254 for Writ of Habeas Corps$fiould not be dismissdar lack of jurisdiction All matters are
pending before the undersigned United States Magistrate Judge, with consent of tee partie
pursuant to 28 U.S.C.836(c).For the reasons explained below, the Court will dismiss this action
for lack of jurisdiction.

Background

Petitioner filed the petition to challenge Risne 15, 1987 convictions for first degree
murder andirst degreeassaultfor which he was originally sentencedife imprisonment without
the possibility of paroleSee Satev. Oliver, 791 S.W.2d 782 (Mo. Ct. App. 199®etitioner avers
that he pursuedarious remedies in the Missouri State courts, most recently by filing a petition fo
writ of habeas corpus in the mat@liver v. McSwain, No. 14AGCCO00500 (19th Jud. Cir. 2014).

The Court has reviewetie publiclyavailable records from that casalong withthe petition and

1 This Court takes judicial notice of the Missouri State Cowdnebefore it, as obtained through the public
records published on Missouri Case.I$et Levy v. Ohl, 477 F.3d 98¢8th Cir. 2007) (district court may
take judicial notice of public state record§utzka v. McCarville, 420 F.3d 757, 760 n. 2 (8th Cir. 2005)
(courts “may take judicial notice of judicial opinions and public rectxds
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the documents petitioner attached thereto. Such review shows that the Missouri Governor
commuted petitioner’s sentence to life witle possibility oparole in 2005petitioner was paroled

from theMissouri Department of Correctioms 2007, and thélissouri Board of Probation and
Parole grantegbetitionera full discharge from parole supervision 2018 Petitioner filed the
instant petitioron or about July 9, 2020.

Petitioner initially filed the petition in the United States District Court for the Western
District of Missouri On July 14, 2020, the Honorable Gary A. Fenner ordered the matter
transferred to this United States District Coartd this Court reewed the petition in accordance
with Rule 4 of the Rules Governing Section 2254 Cases in the United States Distrist Opan
such review, the Coudetermined that because petitioner’s sentence had expired and he had been
fully discharged fronsupervisiorbefore he filed the petitigie wasot“in custody”for purposes
of 28 U.S.C.§ 2254(a) and this Court therefore lacked jurisdictimreach the merits of the
petition. On August 12, 2020, the Court entered an order explaining the foregoingawend
petitionerthe opportunity to show cause why the petition should not be dismissed for want of
jurisdiction.

In the response now before the Court, petitioner acknowledges his distroangearole
supervision However, he avers he faces collateral consequencesntioaint to aestrairt of his
liberty, and argues that “the presence of collateral consequences flowing from hisicomives
the Court the jurisdiction to determine the constitutional validity of the convictio@F (&o. 10
at 1).Citing Carafasv. LaVallee, 391 U.S. 234 (196&ndSbron v. New York, 392 U.S. 40 (1968)
petitioner arguesthat the fact he is “no longer in custody in any traditional sense does not
automatically moot his claim for relief nor defeat Federal Jurisdiction osemikiter’ (ECF No.

10 at 5). Petitioner alssets forth claims for relief based upeaarious infirmities in his State court
proceedings, ankle claims he is actually innocesftthe crimes of which he was convicted
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Discussion

The federal habeas statute gives this Court jurisdiction to entertain petitionsbiessha
relief only from persons who arén“custody in violation of the Constitution or laws or treaties of
the United States.” 28 U.S.€.2254(a)emphasis added)he UnitedStates Supreme Court has
interpreted the statutory language as requiring the habeas petitidreetin custody” under the
challengectonviction or sentence at the time the petition is fiMdleng v. Cook, 490 U.S. 488,
490-91 (1989) (per curiam) (citg Carafas, 391 U.S.at 238).The “in custody” requirement is a
jurisdictional requirementd. at 490.

As noted above, petitioner was discharged from parole supervision in 2018, before he filed
the instant petition. Whilehe Court recognizes thaetitioner continues to face collateral
consequences from his 1987 convictions, those consequences provide no basis for jurladiction.
Maleng, the Supreme Court addressed a situation like the one at bar, whpetitibaerfiled a
petition for habeas relieffter he hadbeen unconditionally discharged from the challenged
sentence490 U.S. 488 (1989). In concluding thaillateral consequences cannot satisfy the
jurisdictional “in custody” requirement, the Court wrote: “once the sentence @upms a
conviction has completely expired, the collateral consequences of that conviction are not
themselves sufficient to render an individual ‘in custody’ for the purposes of a habe&siptin
it.” 490 U.S. at 492.

Petitioner’s reliance upadBarafasis misplaed.Unlike petitioner, the petitioner iGarafas
filed his petition for writ of habeas corpus while he vilasarceratedor the conviction hesought
to challenge 391 U.S.at 236. Before the conclusion of theabeagroceedingsthe petitioner’s
sentenceexpired and he was unconditionally discharged from custmaly the Statargued that
the unconditional discharge rendered the case ndadt 23637. The Supreme Court rejected
that argument, holding that the collateral consequences of the petgimmarictionprevented the
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case from being moold. at 23738. The Couralso addresseitie “substantial isstieof the effect
of the petitioner’s release upon the statuttry custody requirement.ld. at 238. The Court
concluded that the petitioner’s release did not terminate federal jurisdictioastad that holding
not upon thecollateral consequences of the conviction,upan the fact that the petitionerasin
custody under the challenged conviction at the timéledthe petitionld. at 238-40.

Petitioner’s reliance upo&bron v. New York is also misplaced. I18bron, the Supreme
Courtconcluded thaa criminal case is moot only if it is shown that there is no possibility that
collateral legal consequenceadl be imposed on the basis of the challenged conviction. 392 U.S.
at 57. In its discussion, the Court noted its opinio@anafas v. LaVallee that a writ of habeas
corpus was available to test the constitutionality of a state conviction wheititoeer had been
in custody when he filed the petition, but was released before the Supreme Court coutatedjudi
his claims.d. at 51. Nothing in th&bron decision can be interpreted to mean that the collateral
consequences of a conviction are suffitiém satisfy 28 U.S.C82254(a)’s “in custody”
requirement.

The negative implication dlaleng and Carafas for petitioner is that once a person has
been unconditionally discharged from the sentence imposed for a convit@omrollateral
consequences of that conviction are not themselves sufficient to render him “in tdstatie
purposes of a habeas attack upoitlierefore, because petitioner was “in custody” as of the
date he filed the petition, this Court lacks jurisdiction to reach the merits of ttierpahd must
summarily dismiss itSee Charlton v. Morris, 53 F.3d 929, 929 (8th Cir. 1995) (per curiam)
(determining that the district court lacked jurisdiction to address the merit§ 22%4 petition
that the petitioner filed after he had served the sentence for the conviction he wasgihg)le

The Court has considered whether to issue a certificate of appealability sbothe Court
must find a substantial showing of the denial of a federal constitutional Ssghtiedeman v.
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Benson, 122 F.3d 518, 522 (8th Cir. 1997). A substantial showing is a showing that issues are
debatable among reasonable jurists, a Court could resolve the issues differethity jssues
deserve further proceedingSox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997) (citiRtjeger v.
Delo, 16 F.3d 878, 8883 (8th Cir. 1994)). Because petitioner has made no such showing, the
Court will not issue a certificate of appealability.

Accordingly,

IT ISHEREBY ORDERED that petitioner Gregory Oliver's Petition Under 28 U.S.C.
§ 2254 for Writ of Habeas Corpus 31 SMISSED for lack of jurisdiction.A separate order of
dismissal will be entered herewith.

IT ISFURTHER ORDERED that the Court will not issue a certificate of appealability.

fé»(/ Y/

NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE

Dated thisl5th day of September, 2020.



