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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION
RODNEY SWEARENGIN, )
Plaintiff, ;
Vs. ; No. 4:22-CV-403 SRW
CHRIS CHAMBERLAIN, et al., ;
Defendants. ;

OPINION, MEMORANDUM AND ORDER

This matter is before the Court upon the motion of plaintiff Rodney Swearengin, a civil
detainee, for leave to commence this action without payment of the required filing fee. Plaintiff
has also filed a motion for appointment of counsel and seeks injunctive relief in the body of his
complaint. After reviewing plaintiff’s complaint, the Court will dismiss plaintiff’s action pursuant
to 28 U.S.C. § 1915(e)(2)(B). Plaintiff’s motion for appointment of counsel and request for
injunctive relief will be denied as moot.

Legal Standard on Initial Review

Under 28 U.S.C. § 1915(e)(2), the Court is required to dismiss a complaint filed in forma
pauperis if it is frivolous, is malicious, fails to state a claim upon which relief can be granted, or
seeks monetary relief against a defendant who is immune from such relief. To state a claim for
relief, a complaint must plead more than “legal conclusions” and ““[t]hreadbare recitals of the
elements of a cause of action [that are] supported by mere conclusory statements.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009). A plaintiff must demonstrate a plausible claim for relief, which
1s more than a “mere possibility of misconduct.” Id. at 679. “A claim has facial plausibility when
the plaintiff pleads factual content that allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.” Id. at 678. Determining whether a complaint
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states a plausible claim for relief is a context-specific task that requires the reviewing court to
draw on its judicial experience and common sense. /d. at 679.

When reviewing a pro se complaint under 28 U.S.C. § 1915, the Court accepts the well-
plead facts as true, White v. Clark, 750 F.2d 721, 722 (8th Cir. 1984), and liberally construes the
complaint. Erickson v. Pardus, 551 U.S. 89, 94 (2007); Haines v. Kerner, 404 U.S. 519, 520
(1972). A “liberal construction” means that if the essence of an allegation is discernible, the
district court should construe the plaintiff’s complaint in a way that permits his or her claim to be
considered within the proper legal framework. Solomon v. Petray, 795 F.3d 777, 787 (8th Cir.
2015). However, even pro se complaints are required to allege facts which, if true, state a claim
for relief as a matter of law. Martin v. Aubuchon, 623 F.2d 1282, 1286 (8th Cir. 1980). See also
Stone v. Harry, 364 F.3d 912, 914-15 (8th Cir. 2004) (refusing to supply additional facts or to
construct a legal theory for the pro se plaintiff that assumed facts that had not been pleaded).

Background

Plaintiff Rodney Swearengin is a civilly committed resident at the Sex Offender and
Rehabilitation Treatment Services Center (SORTS) which is run by the Missouri Department of
Mental Health in Farmington, Missouri. Plaintiff was declared a sexually violent predator under
Missouri’s Sexually Violent Predator Act, Mo. Rev. Stat. §§ 632.480 — 632.513, on August 27,
2014, by a unanimous jury verdict in Greene County, Missouri. In re Rodney Swearengin, No.
1031-PR00453 (31* Judicial Circuit, Green County Court).

According to Missouri Case.net, the State of Missouri’s online docketing system, plaintiff
was incarcerated with the Missouri Department of Corrections prior to his civil commitment. On
July 31, 2006, plaintiff was charged with the class C felony of sexual misconduct with a child
under the age of fourteen. Plaintiff entered a plea of guilty pursuant to an Alford plea. The

charge was amended to attempted sexual misconduct with a child under fourteen. Plaintiff was



sentenced to four years of imprisonment in the Missouri Department of Corrections. See State v.
Swearengin, No. 06AE-CR02902 (6" Judicial Circuit, Platte County Court).
The Complaint

Plaintiff brings a fifty-seven (57) page complaint before the Court pursuant to 42 U.S.C.
§ 1983, alleging violations of his civil rights. He names sixteen (16) individuals and entities as
defendants in this action: Chris Chamberlain (Security Chief); Misty Kindle (Nurse Practitioner);
Stacey Gegg (Social Worker); Madison Nohren (Social Worker); George Killian (Counselor);
Jared Hoskins (Security Aide); Denny Farmer (Security Aide); Jeff Cunningham (Security
Aide); Jane Doe (Nurse Supervisor); John Doe (Security Aide); Dr. Kimberly Bye
(Psychologist); Missouri Department of Mental Health; Southeast Missouri Mental Health
Center; Denise Hacker (COO); Kathy Hammond (Nurse Practitioner); and Charles McIntyre
(Grievance Coordinator). Plaintiff sues the individual defendants in their individual capacities
only.

Plaintiff alleges that during an approximate seven-month period, between late August of
2021 and early March of 2022, he was civilly detained at SORTS in Farmington, Missouri, when
he purportedly began to suffer violations of his civil rights. He asserts that he was subjected to
two “strip searches,” had his room searched multiple times, had personal property taken away,
was subjected to an instance of excessive force and deliberate indifference of his medical needs,
as well as a conspiracy to violate his rights and harassment. Plaintiff also alleges that his
grievances at SORTS were not properly processed, and he lost liberty interests when his
treatment levels were reduced. Plaintiff asserts that the supervisory employees at the Missouri
Department of Mental Health unlawfully failed to promulgate policies at SORTS that protected
detainees, and instill those policies in their subordinates, such that due process guidelines were

not followed for detainees.



A. Strip Search on August 20, 2021

Plaintiff first claims that on August 20, 2021, he was subjected to a “strip search” by
defendant Chris Chamberlain. He states that Security Chief Chamberlain came to his room,
along with Nurse Misty Kindle and Social Worker Stacey Gegg, and told plaintiff that a fellow
patient or staff member had indicated that plaintiff was concealing a flash/junk drive with music
on it. Defendants first asked plaintiff to consent to submit to a strip search. Plaintiff claims that
he initially declined to submit to the search, even though he was told by defendant Kindle that
the order for the search came from an individual in “Administration” located in Jefferson City
whom he identifies as, Jane Doe, and that the search would be done within the Missouri
Department of Mental Health policy. Plaintiff claims in his complaint that he believes the orders
came from defendants Psychologist Kimberly Bye and Chief Operating Officer Denise Hacker.
However, he does not indicate how he came to believe this information.

Plaintiff asserts that after reviewing the Department of Mental Health policy, he did not
agree that the search was necessary, but he was “coerced” to agree to the search by defendant
Kindle, who told him he could lose his “treatment objectives™ if he failed to allow the search.
Plaintiff states that Kindle also told him he could be put on Total Ward Restriction, as well as
lose his ability to maintain his job at SORTS if he failed to agree to the search. Thus, plaintiff
submitted to the strip search in his room by Security Chief Chamberlain, Security Aide Denny
Farmer, Security Aide John Doe, as well as Security Aide Jeff Cunningham. All these
individuals are named defendants in this action.

During the strip search, plaintiff was asked to “bend over, spread his anus/bottom, and
raise his scrotum so that defendant Chamberlain could examine plaintiff’s privates. Plaintiff was
not touched by defendants. Plaintiff’s room was then immediately searched after his person.

However, no contraband was found in either plaintiff’s room or on his person. After the search,



defendant Kindle told plaintiff that it would be charted that he had cooperated in the search and
that nothing was found in his possession.
B. Room Searches and Removal of Property

Plaintiff purports that on January 28, 2022, Security Aide Jared Hoskins, John Doe
Security Aide, and Security Aide Tony Morgan' were called by an unnamed person to plaintiff’s
room to do a room search. Plaintiff does not indicate why these individuals were called to
plaintiff’s room on January 28, 2022, to do a room search.

Plaintiff states that these individuals removed the following property from his room on
that date: (1) a paper bag with clothes; (2) CD player; (3) headphones plaintiff already had
bagged up ready to go to property; (4) three zip-up bags for art pens; (5) two bags plaintiff was
keeping for hand-held video games; (6) two hand-held video games plaintiff had in paper bags
ready to go to property.

Plaintiff was told by defendant Hoskins that he was not allowed to keep his art pens in
the zip-up bags, and that he needed to relinquish some of his hand-held video games to the
property room. Plaintiff and defendant Hoskins argued about plaintiff’s security level and ability
to have the hand-held video games. Plaintiff also pointed out to Hoskins that the zip-up bags
were on the “Basic Items List,” and should be able to be used for art supplies. Thus, on January
29, 2022, plaintiff grieved the zip-up pen bag with defendant Chamberlain, who replied that the
pen bag was on the “Basic Items List.” Although it appears that defendant Chamberlain agreed
with plaintiff as to the zip-up bag issue, plaintiff does not indicate whether the art supplies were
eventually returned to his room. He does indicate, however, that a couple of stamps “came up
missing” after some of his property was taken to the property room by defendant Hoskins on

January 28, 2022.

'Tony Morgan has not been named as a defendant in this lawsuit.
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Plaintiff complains that a total ward search was conducted by the Security Team while all
SORTS detainees were in the dayroom at 12:30 p.m. on February 9, 2022. Plaintiff alleges that
defendant George Killian, Counselor, searched his personal area on that date. He claims that
defendants Chamberlain and Killian removed from his room a personal stereo because of an
altercation plaintiff had previously had with another detainee. Approximately an hour after the
search, plaintiff alleges that he asked defendant Chamberlain for a list of what was taken from
his area and why. Plaintiff was told he would be provided with a list after “an investigation.”
However, another ward search occurred around 4:30 that afternoon, at which time plaintiff
asserts that two desks were removed from his room. Plaintiff was told by another detainee that he
had heard that defendant Chamberlain had gotten evidence from another detainee that plaintiff
had modified batteries in his hand-held games, which was causing concern.

On February 10, 2022, plaintiff was called to the conference room in front of defendants
Kindle and Chamberlain, and he was asked as to how he took screws out of the battery
compartments of his hand-held games to place his initials on the batteries inside. Plaintiff was
made to hand over his 1.D., and defendant Chamberlain noticed that his I.D. was filed to a flat
surface with the clip bent. Plaintiff explained that at times patients’ electronic items are left
unattended while they are in the charging station and items can get mixed up.

On February 10, 2022, as plaintiff was walking in from the yard with two detainees,
defendant Chamberlain told another security officer to do a pat-down search on plaintiff prior to
going into the restroom. When plaintiff questioned why he was being subjected to a pat-down
search, defendant Chamberlain said he “wants” to. However, plaintiff’s privileges were reduced

to “Red Privilege” on that same day, and he was given a behavior worksheet for “Dangerous



Contraband” by defendant Chamberlain for items found in plaintiff’s room search.? Defendant
Chamberlain told plaintiff that “Administration confirmed past behavior with batteries and fire
related to his hand-held game so that [he] will not be getting the hand-held games back and the
games will be facility property for contraband.” Defendant Chamberlain told plaintiff that part of
the “Red Privilege” included not being able to possess or use chewing gum or possess or use
electronic items.?

On February 14, 2022, plaintiff spoke to several individuals in the property room at
SORTS about returning his “monthly package” because his privilege levels had been reduced.
He was told that the issue would have to be taken to defendant Chamberlain. On February 18,
2022, plaintiff was asked to sign a “disposal sheet” listing several items that were considered
altered or damaged. Plaintiff states that he asked defendant Chamberlain if he could send the
items on the “disposal sheet” home, but Chamberlain told him that SORTS’ procedure was to
dispose of the items. Plaintiff asked that the electronics be sent to an outside consultant to be
evaluated for a “fire risk.” Defendant Chamberlain refused plaintiff’s request.

Plaintiff alleges that between February 18, 2022 and February 23, 2022, his room and/or

area was searched eighteen (18) times because he was on “close observation.” He was placed on

?Plaintiff states that some of the items listed on the Behavior Worksheet for “Dangerous Contraband”
included: (1) deliberately hiding face of watch in headphones between earpads; (2) all six of plaintiff’s
hand-held video games had scratches on the batteries; (3) two pair of diamond stud earrings were hiding
in the headphone cord when pulled out of the headphones with wires exposed. Plaintiff states that there
was other property seized from his room, including: (1) gaming replacement pads; (2) medical tape; (3)
new earbuds; (4) a CD player/personal stereo system; (5) two pieces of clothing with no strings attached;
(6) one “altered” CD; (7) an alarm clock; and (8) razor; (9) 6 hand-held video games; (10) two pairs of
earrings; (11) watch; (12) 3 pairs of headphones; (13) 3 earbuds; (14) 2 wire-splitters; (15) wire
extension; (16) portable cassette player; (17) 2 power adaptors; and (18) 3 Blick art bags.

3Other losses in privileges plaintiff claims he received when he dropped from “Green Level” to “Red
Level” included: (1) reduced to 4 books from 10; 2) reduced to 3 CDs from 30; (3) must have 2 escorts
rather than 1; (4) must be in bedroom at lights out, previously could be in dayroom; (5) reduced to 1 hour
privilege time from 4 hours; (5) reduced to 4 canteen accesses from unlimited; (6) reduced to no food
during visits from 12 per year; (7) reduced to no-contact visits; (8) reduced to bi-monthly $75 package
allowance from $250; (9) loss of gainful employment work program.
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restrictions on February 23, 2022, including: no chewing gum; no watch; no batteries; no
electronics; no clock; and no radio. Plaintiff was also restricted from using the common property
of his ward, including: the ward radio; ward hand-held games; and ward PlayStation. Plaintiff
claims that he fell from Treatment Phase III to Treatment Phase I during this time. Plaintiff states
that he was released from “close observation” on February 23, 2022.

C. Allegations of Excessive Force as to Defendant Chamberlain and Strip Search on
February 15, 2022

On February 15, 2022, plaintiff alleges that Security Chief Chamberlain, Security Aide
Cunningham, Nurse Rebecca McCauley and Security Aide Steve Philbert* called plaintiff to his
room. Plaintiff states that defendant Chamberlain told him that he was going to conduct a strip
search at that time, and he asked Nurse McCauley to block the room window. Because Nurse
McCauley was not tall enough to block the window, she purportedly left the room to get a taller
staff person to do so.” Defendant Cunningham was videotaping the search.

Plaintiff states that at first, he refused to consent to the strip search, but when defendant
Chamberlain indicated that force would be used if he refused to comply, he acquiesced and took
off his shorts and underwear. Inside plaintiff’s underwear was a packet of smokeless chewing
tobacco. Defendant Chamberlain inspected the tobacco and dropped it on the floor near
plaintiff’s feet.

Plaintiff claims that he was told to lift his scrotum and penis, and at this point he was

standing naked in front of Rebecca McCauley and noticed two patients looking through the

“Nurse Rebecca McCauley and Security Aide Steve Philbert have not been named as defendants in this
action.

>The complaint is not clear as to whether Rebecca McCauley was in the room during the entirety of the
strip search with plaintiff. At one point plaintiff indicates that Nurse McCauley left the room to get a
taller staff person, while at another point he states that he was made to strip down in front of Nurse
McCauley.



window. He alleges that he “became uncomfortable,” and “bent down and attempted to pick up
his underwear on the floor.” Plaintiff claims that when he bent down to grab his underwear,
defendant Chamberlain “stomped” on plaintiff’s right hand and pinned it to the floor until
plaintiff jerked it out from under his foot. Although plaintiff indicated in his complaint that he
was grabbing his underwear, it is clear that he also grabbed the tobacco at the same time, as
plaintiff admits in his complaint that he had the chewing tobacco in his hand at the time
Chamberlain “stomped” on his hand. Plaintiff states that when he “snatched the smokeless chew
in his hand” he asked Chamberlain, “What are you going to do now?”

Plaintiff purports that a Code-10 was called, and female Security Aide Heather
Ziegelmeyer entered plaintiff’s room, leaving the door wide open. He asserts that he was
“forcibly pinned to the floor on his knees and forehead.” However, plaintiff fails to indicate
which defendants pinned him to the floor, putting “pressure on his neck and back.”

After the incident, defendant Chamberlain placed plaintiff on a 2:1 observation detail.
Plaintiff does not indicate how long the detail lasted or how this affected his due process rights.

D. Allegations of Deliberate Indifference to Serious Medical Needs

Plaintiff alleges that pictures of his hand were taken by defendant Cunningham at 8:05
a.m. on February 15, 2022. Cunningham told plaintiff to ask Nurse Bambi Miller to take
“infection control pictures” as well. However, plaintiff complains that Nurse McCauley failed to
give him an assessment, as did Nurse Jane Doe on that date. He does not indicate whether Nurse
Miller took the pictures that defendant Chamberlain requested.

Plaintiff states that in the middle of the night on February 16, 2022, he attempted to get
out of bed to use the restroom, and he “could hardly move.” Plaintiff does not articulate his
alleged injuries, merely stating that he was “straining to get up,” and that he was unable to make

it to the restroom. He claims he took what pain medication he had at the time, Excedrin, and he



went back to bed. Early that morning he asked Nurse McCauley for pain medication, and she
told him she would need a doctor’s order to bring him oral medication. However, she ordered
Ben-Gay for his back, which he would need to pick up at the medication window. Later that
evening, Rebecca McCauley filled out a medication request form for plaintiff to get oral pain
medication for his back and hand. He was given the medication the next morning, February 17,
2022, at 5:15 a.m.

Plaintiff claims that he was seen by an unnamed nurse on February 17, 2022, and the
nurse noted problems with swallowing. It was concluded it could be that he was allergic to the
Ibuprofen he was taking for his back. Thus, on February 18, 2022, Nurse Hall notified medical
and attempted to get a new medication for plaintiff. Plaintiff states that Nurse Dan Forsythe
checked with medical on the afternoon of February 18, 2022, regarding a substitution, but he did
not hear back from him. As a result, plaintiff simply stopped taking the Ibuprofen and his
swallowing issues stopped.

Plaintiff alleges that defendant Kathy Hammond has failed to respond to his request for
treatment for his hand. However, he admits that defendant Hammond prescribed him 600 mg of
Ibuprofen every 8 hours for pain at some point for pain because of the incident.

Plaintiff asserts that Jane Doe nurse failed to order a post-trauma assessment for plaintiff
after his hand was stepped on by defendant Chamberlain, and he suffered an injury to his back.
However, plaintiff has failed to articulate when he asked Jane Doe nurse for a trauma
assessment, and what Jane Doe nurse told him.

E. Conspiracy Claims

Plaintiff asserts that counselor, Rebecca Deason, spoke to him in December 2021, as part

of her resignation process from SORTS. He claims that Ms. Deason told plaintiff that

“[d]efendants Kindle and Gegg, in active conspiracy, were ‘out to get [plaintiff],” and he should
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do everything he can to leave Hoctor 4 Ward.” Plaintiff fails to go into detail regarding this
alleged warning. Rather, plaintiff merely states that Ms. Deason told him he would be “safer” in
another ward, and there would be less drama.

Plaintiff alleges that defendants Chamberlain, Cunningham, Kindle, Gegg, Hoskins,
Hohren, Killian, Farmer, John Doe and Hacker conspired with one another to deny plaintiff
procedural and substantive due process by searching, seizing, and or damaging plaintiff’s
personal property. He claims that defendant Killians and Hacker gave defendant Chamberlain
permission to carry out his plan. And that defendant Chamberlain “orchestrated” the other
defendants to seize all of plaintiff’s electronic items without a warrant. Plaintiff claims that
defendant Cunningham provided “muscle” and “intimidation,” while defendant Kindle provided
“necessary medical signatures.” Plaintiff additionally claims, in a conclusory manner, that
defendants Gegg and Nohren provided “therapeutic intimidation” and “threats to reduce Phases
of Treatment level.” He claims defendant Hoskins, Farmer, John Doe and Killian also joined in
the warrantless searches, while Killian “took on the role of primary group therapist to try to
coerce confessions of guilt from plaintiff.

F. Loss of Liberty Interest as A Result of Loss of Treatment Level

Plaintiff complains that dropping him from a Phase III Treatment Level to a Phase I
Treatment Level was a loss of liberty interest. He asserts that Missouri Revised Statute §
630.115(11) states, “Each patient, resident, or client shall be entitled to the following without
limitation: To be evaluated, treated or habilitated in the least restrictive environment...”

He asserts that pursuant to the Missouri Code of Regulations, 9 C.S.R. 40-1.065 (1)(B),
“Each individual receiving services is entitled to the following without limitations: To medical
care and treatment in accordance with the highest standards accepted in medical practice to the

extent available at the community resident program or day program...” And “[p]olicies and
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procedures shall not be developed that limit the individual rights identified in this rule.” 9 C.S.R.
40-1.065(4).

Plaintiff asserts that reduction of his treatment levels based on his behavior worksheets
and not on his sex-offense conduct or thinking has denied him a liberty interest. He believes that
“proper standard of care” should include such things as: (1) routine medical care; (2) emergent
medical care; (3) post-trauma assessment; (4) stress management and de-escalation training; (5)
psychiatric and psychological help and treatment; (6) skills training for successful community
reintegration.

G. Failure to Process Grievances

Plaintiff alleges that when his electric razor was seized by defendant Chamberlain on
February 28, 2022, he contacted Grievance Coordinator Charles McIntyre to “go to defendant
Chamberlain’s office to supervise defendant Chamberlain [when he inspected] plaintiff’s electric
razor.” Plaintiff states that he feared his razor would be altered by defendant Chamberlain, and
then seized. However, on that same date, Security Aide Shawn Unknown, brought plaintiff’s
razor back and asked plaintiff to examine his razor in front of Security Aide Steve Philbert and
Jeremy Crice. Plaintiff turned on the razor and it was making grinding noises. Plaintiff states that
the razor was taken back to defendant Chamberlain to “tighten the screws.” However, the razor
bag was brought back to plaintiff without the razor. Defendant Chamberlain told Security Aide
Shawn Unknown to tell plaintiff the razor had been altered or damaged and plaintiff would not
be getting it back.

On March 1, 2022, plaintiff contacted Charles McIntyre who indicated he was present
when defendant Chamberlain turned the razor on and there was nothing wrong with the razor.
Mclntyre indicated he would have defendant Chamberlain get the razor replaced. Nonetheless,

plaintiff claims that on March 2, 2022, plaintiff received a “non-permitted item notice” for the
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razor that indicated “item was altered/screw had tape on the end.” Plaintiff does not indicate if
his razor was replaced as Charles McIntyre indicated.

Plaintiff asserts that McIntyre should have advocated for him to have a “confrontational
and evidentiary hearing” prior to having the loss of privileges placed on him. However, plaintiff
does not indicate exactly which loss of privileges he is referring to, and he has not indicated that
he filed grievances relative to any of the instances alleged in the complaint except for the alleged
incident with defendant Chamberlain and the razor.

Plaintiff complains that SORTS has an inexhaustible grievance procedure because
SORTS and the Missouri Department of Mental Health fails to exercise oversight over the
grievance procedure and publish grievance procedure rules in line with due process. He further
alleges that McIntyre “holds conflicting offices” and authorities at SORTS, as both the
Grievance Coordinator, as well as the Patient Rights Advocate and Rights of the Individual
Committee Chairperson.

Plaintiff claims that in Mclntyre’s second job, he merely advocates for the hospital, not
the patient. However, as the Grievance Coordinator, when a patient files a grievance, McIntyre
speaks to the patient’s team, Program Coordinator and the Unit Manager in order to gather
information for the initial response. If the patient disagrees with the initial response, defendant
Mclntyre takes the grievance to the Rights Committee. And the Rights Committee then
determines if the grievance states a patient rights violation. Plaintiff asserts that no appeals of
grievances are allowed if the Rights Committee finds no violation.

Plaintiff alleges that McIntyre and the Rights Committee only recognizes 46 “patient
rights” which are cobbled together from 4 sources: Joint Commission on Accreditation of
Healthcare Organization standards, Medicaid and Medicare Standards, and two statutes. Plaintiff

does not indicate where he has found this information.
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H. Allegations of Harassment
Plaintiff asserts that even after he was taken off “close observation” he was continuously
harassed by Security Aides at SORTS.
Plaintiff states that when he was on a “fresh air break” on March 4, 2022, he found a set
of hearing aids, and he turned them into Security Agent Denny Farmer on March 5, 2022.
Plaintiff was interviewed by defendant Chamberlain about the hearing aids on March 7, 2022,
and he was told that he would receive a “Behavior Worksheet” for having them in his possession
because he was not allowed to have electronics and because he did not turn them in until the
following day.
Plaintiff states that he was called to the back laundry room in the afternoon of March 7,
2022, by Security Aides Hoskins, Shawn Unknown, John Doe, and Nurse Sara Purkett and asked
where the batteries were to the hearing aids. When plaintiff told them there were no batteries
with the hearing aids when he found them, he was taken to his room and a metal detector was
used to determine if he was concealing the batteries. He was then pat searched. Plaintiff’s room
was then searched by Hoskins, Philbert John Doe and Shawn Unknown. Plaintiff states that once
again his privilege levels were dropped. Plaintiff has not indicated what “privilege level” he was
dropped to with regard to this incident.
I. Failure to Promulgate Policies
Plaintiff alleges in a conclusory manner that defendants should be liable for failing to

29 ¢

promulgate “patient property protection policies,” “search warrant protection policies,” and other
“patient property safeguards.” He additionally claims that the Missouri Department of Mental

Health is responsible for failing to “promulgate and publish policies regarding the legal and

appropriate restrictions applicable for long-term residential hospital patients.” Plaintiff holds
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supervisory defendants Hacker, Killian, Gegg, Nohren, Chamberlain and McIntyre responsible
for this.

Defendant alleges in a conclusory manner that defendants Kimberly Bye, George Killian
and Denise Hacker should be held liable under a failure to train theory for his alleged strip
searches because he believes that the strip searches were carried out without disregard for due
process. He also alleges that defendants Hacker, Killian and Chamberlain should be held
responsible under a “failure to train” theory for failing to train subordinates under them with
respect to “evidentiary due process” hearings, rather than taking privileges away through internal
memoranda, vocal directives or unpublished policies.

J. Plaintiff’s Requested Relief

Plaintiff seeks a temporary restraining order from this Court requesting that defendant
Chamberlain have “no contact” with him.® He also seeks declaratory relief seeking a finding
from this Court indicating that defendants violated his due process rights by conducting
warrantless searches of his room and person, seizing his property, and “implementing punitive
restrictions” against him. Plaintiff further seeks a finding from this Court that the supervisory
defendants failed to adequately train their subordinates in carrying out their duties.

Plaintiff additionally seeks an order from this Court that Missouri Department of Mental
Health employees wear body cameras when conducting searches, fill out chain of custody
receipts, obtain proper search warrants, establish due process hearings for processing behavior
worksheets, including a right to appeal findings, provide residents at SORTS a least restrictive
environment, and replace detainees seized and/or damaged property. Plaintiff also asks for a
mandatory injunction as to how rules and policies are to be promulgated at SORTS.

Last, plaintiff seeks monetary damages in an amount over one million dollars.

®Plaintiff has not filed a separate motion for temporary restraining order.
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Discussion
A. Procedural and Substantive Due Process Allegations

Liberally construing plaintiff’s pleadings, this is a civil rights action brought under 42
U.S.C. § 1983. To state a claim under § 1983, a plaintiff must allege a violation of rights
protected by the United States Constitution or created by federal statute and must show that the
alleged deprivation was caused by conduct of a person acting under color of state law. West v.
Atkins, 487 U.S. 42, 48 (1988). The Eighth Amendment to the Constitution prohibits the
infliction of cruel and unusual punishment and applies to the states through the Due Process
Clause of the Fourteenth Amendment. Baze v. Rees, 553 U.S. 35, 47 (2008). “However, because
an involuntarily committed psychiatric patient is confined for treatment rather than incarcerated
for the purpose of punishment following conviction, the Eighth Amendment does not apply.”
Revels v. Vincenz, 382 F.3d 870, 874 (8th Cir. 2004). “The rights of patients in psychiatric
hospitals more appropriately arise under the Fourteenth Amendment.” Id.

The Due Process Clause of the Fourteenth Amendment prohibits state governments from
depriving “any person of life, liberty, or property, without due process of law....” U.S. Const.
amend. XIV, § 1. “This clause has two components: the procedural due process and the
substantive due process components.” Singleton v. Cecil, 176 F.3d 419, 424 (8th Cir. 1999) (en
banc) (citing Cnty. of Sacramento v. Lewis, 523 U.S. 833 (1998)). “Analysis of either a
procedural or substantive due process claim must begin with an examination of the interest
allegedly violated, and the possession of a protected life, liberty, or property interest is a
condition precedent to any due process claim.” Id. Substantive due process rights are created
only by the Constitution, while procedural due process rights can be created by either state law

or the Constitution. /d.
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In this case, plaintiff alleges he had a protected interest in the following: (1) his personal
property; (2) a least restrictive environment at SORTS; (3) creation of specific due process
policies at SORTS and the Department of Mental Health; (4) evidentiary hearings prior to
reduction in treatment levels; (5) protection from warrantless strip searches, excessive pat down
searches and room searches; and (6) an exhaustible grievance policy. The Court will address
each of plaintiff’s contentions in turn.

1. Plaintiff’s Allegations Regarding the Loss of Personal Property

Property interests are not created by the Constitution. “Rather they are created, and their
dimensions are defined by existing rules or understandings that stem from an independent source
such as state law—rules or understandings that secure certain benefits and that support claims of
entitlement to those benefits.” Bd. of Regents of State Colleges v. Roth, 408 U.S. 564, 577. But
“federal constitutional law determines whether [a property] interest rises to the level of a
legitimate claim of entitlement protected by the Due Process Clause.” McGuire v. Indep. Sch.
Dist. No. 833, 863 F.3d 1030, 1034 (8th Cir. 2017) (quoting Town of Castle Rock v. Gonzales,
545 U.S. 748, 757 (2005)).

Reviewing the complaint as a whole, on January 28, 2022, during a room search, plaintiff
was found with items in his room that he was not allowed to have, pursuant to SORTS
regulations. Although plaintiff asserted that he was allowed to have the items, his items were
taken and placed in the property room at that time. Those items included two hand-held video
games and three zip up bags containing art pens. Although plaintiff argued with defendant
Hoskins that the art pens were allowed on his Basic Items List, he was told that those items were
supposed to be kept behind the nurse’s station.

During a ward search on February 9, 2022, plaintiff’s stereo was taken as well, and on

February 10, 2022, plaintiff was told by defendants Chamberlain and Kindle that they had
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noticed he was marking up batteries with his initials, using the clip on his I.D., which was not
allowed. On that same day, plaintiff was given a Behavior Worksheet for Dangerous Contraband
for items found in his room search and he was told that he would not be getting his hand-held
games back because of his past behavior with the batteries which had previously caused a fire in
2018.

On February 14, 2022, in a meeting with defendant Killian, plaintiff received another
Behavior Worksheet indicating that he had been found to be hiding earrings in his headphones
and all six of his hand-held games had scratches on the batteries. Plaintiff had also been found to
be hiding a watch in his earpads of his headphones, and the wires were exposed on a pair of
headphone cords. Defendant Killian told plaintiff at that time that his behavior was like prior
behavior in 2018, and that it appeared that he was not improving in following directions. Plaintiff
was reduced from a Green Level to a Red Level at that time.

Despite this warning from defendant Killian, on February 15, 2022, plaintiff was found
hiding smokeless chewing tobacco in his underwear during a strip search. On February 18, 2022,
plaintiff was given two additional Behavior Worksheets for confiscated items that he was not
allowed to have. On that same date, defend