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IN UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION
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)
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)
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Suggestions in Support oPlaintiffs’ Motion to Strike
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Introduction

In support of its summary-judgment motion, LegalZoom submitted 79 facts. LegalZoom
purports to support some of these facts, fiocts numbered 45 through 79, by citing material
from the record that cannot be presented inrmn finat would be admissible in evidence. More
particularly:

e Facts 45 through 59 cannot be presented in a form that would be
admissible in evidence because they are not relevant, and because
LegalZoom did not disclose them;

e Facts 60 through 68 cannot be presented in a form that would be
admissible in evidence because they are an expert’s legal opinions,
and because they are not relevant;

e Facts 69 through 75 cannot be presented in a form that would be
admissible in evidence because they are not relevant, and because
LegalZoom did not disclose them; and

e Facts 76 through 79 cannot be presented in a form that would be
admissible in evidence because tlagg not facts, instead, they are
simply secondary legal authority.

Under Rule 56(c)(2) of the Fedéd Rules of Civil Procedurey party may object that the
material cited to support or dispud fact cannot be presentediiform that would be admissible
in evidence. Therefore, as authorized by Rule §B)cPlaintiffs object that the material cited to
support LegalZoom'’s facts numbered 45 through 79 camngresented in a form that would be

admissible in evidence. Plaintiffs move for theu@ to enter an order striking these facts from

LegalZoom’s summary-judgment motion.

Il. LegalZoom’s Facts 45 Through 59 e No Admissible in Evidence

To support its summary-judgment motion, LegalZoom relies heavily on thelrcase

Thompson, 574 S.W.2d 365 (Mo. 1978). But in ralg on this case, LegalZoom took an



additional, unusual step. Insteadl confining its argument téhe contents of the published
opinion, LegalZoom obtained docunterfrom the court file inn re Thompson. LegalZoom’s

facts numbered 45 through 59 are based on these documents. The Court should strike facts 45
through 59 because these facts cannot be prelsamta form that wuld be admissible in
evidence — they are not relevant, and my a&event LegalZoom failed to disclose these
documents.

A. Facts 45 through 59 Are Not Relevant

Facts 45 through 59 cannot beegented in a form that walibe admissible in evidence
because they are not relevant. To be admissilikagtevidence must be relevant. Fed. R. Evid.
402. Relevant evidence isidegnce having any tendency to make #éxistence ofray fact that is
of consequence to the determination of the aatre probable or leggobable than it would
be without this evidence. Fed. R. Evid. 401.

The facts of consequence in this casevanether LegalZoom does the law business in
Missouri, which is defined as (1) drawing or theqarring of or assisting in the drawing (2) for a
valuable consideration (3) any paper, documeninstrument affecting or relating to secular
rights. Mo. Rev. Stat. 8§ 484.010.2, 484.03& also Doc. 1-1, Am. Class-Action Pet. at 8.

There is nothing in the factual recordlofre Thompson that makes any of the facts of
consequence in this case more or les\lik_egalZoom is entitled to argue thatre Thompson
constitutes legal authority thaupports its position. But Legaddm is not entitled to offer
evidence fromin re Thompson into evidence in this case. This would be improper because
nothing about the conduct of the respondentnmnre Thompson relates to the conduct of

LegalZoom.



Because facts from other cases are not relepanties are not allowleto use facts from
other cases to support or oppose summatgment motions. For example, Guiliano v. Town
of North Greenbush, Case No. 95-cv-0855, 1997 WL 31434 (N.D.N.Y. Jan. 21, 1997), the
plaintiff sued under the Americans with Doglties Act. The town moved for summary
judgment. In support of its motion, it presenteddexice that the abilityo perform physical
labor was an essential functiontbé plaintiff's job as a laboreld. at *2. The plaintiff attempted
to controvert this fact by citing to the factuatoed in another lawsuit against a different town
where a court held that there sva fact question as to whetheravy lifting was an essential
function of the laborer jobld. at *2, n.3. The court rejected pidif's attempt to cite to the
record of another case, and entered summarymadyg It explained, “[Ta] [p]laintiff does not
controvert [d]efendants’ evidence of the essefiattions of the laborer position with affidavits
setting forth facts that wouldge admissible in evidence.”

As in Guilano, in this case, LegalZoom cannot propestfer facts taken from the record
in another lawsuit. Such factése not relevant. Moreover, a cary rule would subject every
witness and every document from any previous Ugiw® discovery in all future lawsuits. In
short, LegalZoom may have vated 8§ 484.020 or it may not have — but the factual record from
In re Thompson will not help the fact fider decide this astion. Thus, the Court should strike
LegalZoom'’s facts that are basedlame Thompson because they are not relevant.

B. Facts 45 through 59 Were Not Disclosed

Even if facts fromin re Thompson were relevant, these facts will not be admissible in
evidence because LegalZoom failed to disctbeen. On April 15, 2010, LegalZoom served its

initial disclosures. A copy of these initial dissloes are attached to Piaffs’ motion as Exhibit



1. As evidenced by Exhibit 1, LegalZoom did wdclose that it would be relying on the court
file from In re Thompson.

Rule 26(a)(1)(A)(ii) obligated LegalZoorto produce “a copy — oa description by
category and location — of all documents, electally stored information, and tangible things
that [it] has in its possession custody or cdnéimrid may use to support its claims or defenses,
unless the use would be solely for impeachment.”

The consequence for LegalZoom’s failure to abide by Rule 26’s mandatory-disclosure
requirement is exclusion of the undisclosed evideRoée 37 (c)(1) states relevant part, “If a
party fails to provide information ... as required by Rule 26(a) or (epdhy is not allowed to
use that information or witness to supply evidemc&a motion, at a hearing, or at trial, unless the
failure was substantially justified or is harmless.”

Consistent with this language, courts intetjng Rule 37 hold: “Rule 37 is written in
mandatory terms, and is designed to providgrang inducement for diksure of Rule 26(a)
material.” Newman v. GHS Osteopathic, Inc., Parkview Hosp. Div., 60 F.3d 153, 156 (3d Cir.
1995). “Rule 37(c)(1) gives teeth to these regmients by forbidding the use at trial of any
information required to be disclosed by R@ka) that is ngproperly disclosed.Yeti by Mally,

Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 200T)his particular subsection,
implemented in the 1993 amendments to the Rules, is recognized as broadening of the
sanctioning power. ... The Advisory Committee Notes describe it as a ‘self-executing,’
‘automatic’ sanction to ‘provide a strongdiucement for the disclosure of materiald’

LegalZoom can offer no explanation, much less a justification, for failing to disclose that
it would be relying on the court file fron re Thompson. And its failure to disclose is not

harmless. Discovery is over, and Plaintitfe not have the opportunitio seek their own



discovery fromin re Thompson (assuming it were relevant the first place.) Therefore, under
Rule 37(c)(1), facts 48irough 59 cannot be admitted, evethi#y were relevant. Therefore, the

Court should strike LegalZoom’s facts numbered 45 through 59.

[1I. LegalZoom’s Facts 60 through 68 Cannot be Admissible in Evidence

LegalZoom’s facts 60 through 68 are basedhenproffered testimony of LegalZoom’s
expert Professor Burnele V. Powell. NothingtthiProfessor Powell saysmn be admissible in
evidence because his testimony consists of hisiaps about how this cashould be decided,
and is irrelevant. For these same reasonsntiffai previously moved to exclude Professor
Powell’s testimonySee Doc. 86, 87, which motion is pending. Therefore, the Court should strike
LegalZoom’s summary-judgmerdadts based on Powell’s testimony.

A. Facts 60 Through 68 Are Legal Opinions

Under Rule 702 of the Fedér®ules of Evidence, expetestimony is limited to
specialized knowledge regarding factual matterdJmited States v. Curtis, 782 F.2d 593, 599
(6th Cir. 1986), the court explained, “Expedse supposed to interprand analyze factual
evidence. They do not testify about the law loseathe judge’s special knowledge is presumed
to be sufficient ... .” Indeed, it is an “axiomapcinciple” that expertestimony about law is not
admissible See, e.g., The Pinal Creek Group v. Newmont Mining Corp., 352 F. Supp. 2d 1037,
1042 (D. Ariz. 2005) As the court iBurkhart v. Washington Metropolitan Area Transit
Authority, 112 F.3d 1207, 1213 (D.C. Cir. 1997), staté&@ch courtroom comes equipped with
a ‘legal expert,’ called a judgeSimilarly, testimony that condgs of legal conclusions — the
application of law to facts — is inadmissible besmaut does not assist the trier of fact, but,
instead, impermissibly invades the role of the coBee, eg., Farmland Indus. v. Frazier-

Parrott Commodities, Inc., 871 F.2d 1402, 1409 (8th Cir. 1989).



If permitted to testify at trial, Professéowell will offer his opinions about whether
LegalZoom is violating Missouri law. This lisgal-opinion testimony, wbh cannot be presented
in an admissible form at trial. For example, LegalZoom offers Professor Powell's opinions that
what LegalZoom offers Missouri consumers is wbiat the legal profession has focused on as
the practice of law, (Fact 64), that no compui@n practice law (Fact 65), and that LegalZoom
simply does what Quicken Willmaker PI@911 and Quicken Legal Business Pro 2011 (Fact
68). The Court is well equipped to determine tive. IBrofessor Powell’s opinions will not assist
the trier of fact, and are not admissible.

B. Facts 60 through 68 Are Not Relevant

As discussedsupra, in 8 Il, A, the facts of consequence in this case are whether
LegalZoom does the law business, defined as @yidg or the procuring abr assisting in the
drawing (2) for a valuable consdation (3) any paper, documeanit instrument affecting or
relating to secular rightd/lo. Rev. Stat. 88 484.010.2, 484.038¢ also Doc. 1-1, Am. Class-
Action Pet. at 8.

Nothing in Facts 60 through 68 makes any @&sthfacts of consequence more or less
likely. For example, in Fact 60, Professometli opines, “Form books and books containing
information about the law for nonlawyers haweb published for centuries .” This may or
may not be true, but it has nothing to do withetfter LegalZoom’s conduct in Missouri violates
§ 484.020. Similarly, in Fact 66, Professor Powell opines, “No reasonable person who is seeking
counsel, advice, recommendations, or explanatiemdd turn to a website ... .” Again, this is
not relevant. Plaintiffs neverlege that they were seeking LegalZoom’s advice. They simply

allege that LegalZoom did the law businessviolation of § 484.020. Nothing in Facts 60



through 68 sheds light upon this fundamentalstjoa. Therefore, # Court should strike

LegalZoom'’s facts numbered 60 through 68.

V. LegalZoom’s Facts 69 through 75 Cannot be Admissible in Evidence

LegalZoom'’s facts 69 through 75 are based enaWmilability of forms in Missouri. The
availability of forms is not releant, and in any evehiegalZoom failed to didose that it would
be relying on these documents.

This case only concerns the conduct of Ildgam. The availabity of fillable forms
offered by others is not at issue in this lawstlihe conduct of others does not bear on whether
LegalZoom violated § 484.020. Moreover, Legal#@ooffers fillable-form products that arnet
part of Plaintiffs’ class. lis also irrelevant because Légaom sells legal documents, not
document-production software.

Furthermore, even if the fosmwere relevant, as discussegra, in § Il, B, LegalZoom
never disclosed that it woulde relying on these documentsuE, under Rul&7(c)(1), these
documents should be excluded.

Therefore, the Court should strike facts 69 through 75.

V. LegalZoom’s Facts 76 through 78 Cannot be Admissible in Evidence

LegalZoom'’s facts 76 through 78 are basedlecuments published by the Federal Trade
Commission and the Antitrust Division of the Unit8thtes Department of Justice. These are not
proper facts at all. Under Rule 56(c)(1), a pangy support facts by citing fmarticular parts of
materials in the record, including depositipm®cuments, electronically-stored information,

affidavits or declarations, gtilations, admissions, interrogat@gswers, or other materials.



Instead, LegalZoom is simply citing legal authothat it hopes willbe persuasive. There
is nothing wrong with citing legaluthority in support oits argument, but gal authority should
not be included as “facts” offed in support of a summary-jusgnt motion. Legal authority is
not admissible in evidence.

Therefore, the Court should strike facts 76 through 78.

VI. Conclusion

The material cited to support LegalZoom&ets 45 through 79 cannot be presented in a
form that would be admissible in evidence. Hiere, Plaintiffs object to LegalZoom’s use of
these facts in support of its summary-judgment omptand move for entry &n order striking

facts 45 through 79, and for alhet relief that is just.
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