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IN UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
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INTRODUCTION

As LegalZoom acknowledges in its opposition te thfiotion, the Court indicated that a
central issue in the case is “what type of onlineraction between buyer and seller of legal
forms constitutes ‘assisting in the drawing foraduable consideration of ampaper, document
or instrument affecting or relating to secular rights.” See Order Granting Class Certification
(Doc. #61), p. 10 (emphasis added). In an eftodtteamline the case and reduce the number of
issues necessary to present at trial, Plaintiféslfthis Motion for Partial Summary Judgment
asking the Court for a ruling that the documentssiie are documents that affect or relate to
secular rights. LegalZoom opposes the Motion argjtinat this issue is “irrelevant” and “would
not save one minute of time at trial.” Such aruargnt, however, ignores the last prong of what
this Court clearly stated is a central issue indage — whether the documents at issue affect or
relate to secular rights.

As set forth in the Suggestions in Support of thstion and in this Reply, the
determination of whether the documents at issusaab or affect secular rights is a purely legal
guestion and a ruling on this issue would sparefitiger of fact the time consuming task of
listening to testimony regarding what rights eaaltipular document may affect.

ARGUMENT
l. LegalZoom Ignores the Issue Raised in Plaintit§ Motion
A. Plaintiffs’ Motion for Partial Summary Judgment Addresses a
Central Issue of this Case and Serves to Expeeiand Advance this
Litigation
LegalZoom first argues Plaintiffs’ Motion for PattiSummary Judgment “glides over all

the central issues in the case.” It then compleighores the true issue raised by Plaintiffs’



Motion and accuses Plaintiffs of failing to addrdssgalZoom’s conduct in creating the
documents at issue. Such is not the case. AsQbist stated in the Order Granting Class
Certification, Plaintiffs must show 1) Defendantsigted in the drawing for valuable
consideration of 2) any paper, document or instntraffecting or relating to secular rightSee
(Document #61), p. 10. Plaintiffs’ Motion for PaitSummary Judgment simply asks this Court
to find that the documents at issue in this mattewse documents resulting from the services
offered by LegalZoomaffect or relate to secular rights Contrary to LegalZoom’s argument,
Plaintiffs’ Motion does not glide over the centisgue in this case but, rather, directly addresses
one part of that central issue. Resolution of #imsple and straightforward issue will greatly
streamline the trial of this case.
B. Missouri Case Law Supports Plaintiffs’ Motion

LegalZoom next attempts to re-argue the issueseptes in its Motion for Summary
Judgment by asserting that it is merely sellingrrffe” and not assisting in the drawing of
documents. Again, this issue was not raised im#fig’ Motion for Partial Summary Judgment.
This goes to the first prong of the central issuthe case — i.e. “what type of online interaction
. . constitutes ‘assisting in the drawing for awaddle consideration.’See Order Granting Class
Certification (Doc. #61), p. 10. This issue wasdradsed in LegalZoom’s Motion for Summary
Judgment and will be addressed at trial.

Furthermore, LegalZoom does more than just sélinfithe-blank forms such as those at
issue in thén Re Thompson case on which it relies. The LegalZoom processase completely
explained in Plaintiffs’ Suggestions in Oppositida Defendant’'s Motion for Summary

Judgment.See (Doc. # 113) , Plaintiffs’ Response to LegalZoor8tatement of Fact 2., pp. 2 —



6. In obtaining the documents at issue in thigctwe consumers never even see a form or fill-
in-the-blank document. Rather, the customer ke@dsa series of questions and LegalZoom
prepares a document based on these answersThis case is far different from the factslof

Re Thompson, 574 S.W.2d 365 (Mo. 1978).

Interestingly, LegalZoom’s advertisements, in stadntrast the position it now takes
with this Court, proudly confirm that it is Legal@m that prepares the legal documents, not its
customers. For example, a national television dbegnent states:

I’'m Robert Shapiro. Over a million people have cdsered how easy it is use

LegalZoom for important legal documents, and Legald@ will help you incorporate

your business, file a patent, make a will and monéou can complete our online

guestions in minutes. Theme’'ll prepare your legal documents and deliver them
directly to you. So start your business, protect your family, ugour dreams. At

LegalZoom.com we put the law on your side.

See Plaintiffs’ Suggestions in Opposition to Defendamilotion for Summary Judgment (Doc.
# 113), Additional Uncontroverted Material Fact #4, 39 (emphasis added), (the Deposition
Testimony is attached again hereto as Exhibit thi® Motion). LegalZoom is talking out of
both sides of its mouth by now arguing that conssnmese the ones preparing the legal
documents and not LegalZoom.

Plaintiffs do agree with LegalZoom on at least poet — the judiciary is the arbiter of
what constitutes the practice of laisel v. Midwest BankCentre, 230 S.W.3d 335 (Mo. Banc
2007). However, LegalZoom is incorrect in its imption that whether the documents at issue
affect or relate to secular rights is irrelevantd@nMissouri caselaw. As tHgsel Court held
(and this Court agreed in the Order Granting Claadification), 8484.010, RSMo. which uses

the very language LegalZoom wishes to ignore, @gscourts in determining whether the

unauthorized practice of law has occurred.



The Missouri Supreme Court discussed at lengthirttegplay between the statutes at
issue and the power of the Court as it relatehéounauthorized practice of law @lark v.
Austin, 101 S.W.2d 977 (M0.1937). Tigkark Court held courts have the:

inherent power to regulate the practice of law...trad any statute frustrating that power

is unconstitutional. But... ‘The legislature mayaenpolice legislation for the protection

of the public against things hurtful or threatentogheir safety and welfare. [So long as

they do not infringe upon the powers properly bglog to the courts,] they may

prescribe reasonable conditions which will exclidem the practice those persons

through whom injurious consequences are likehetult to the inhabitants of the state.’
Clark v. Austin, 101 S.W.2d at 990.

The Missouri legislature enacted 88484.010 - .0RBMo. to protect the public against
the unauthorized practice of law. Missouri cowrtsformly approve these statutes and the
definitions provided therein to aid in the deteration of whether conduct constitutes the
unauthorized practice of lavisee Eisel v. Midwest BankCentre, 230 S.W.3d 335 (Mo. 2007),
Carpenter v. Countrywide Home Loans, Inc., 250 S.W.3d 697 (Mo. 2008 re Mid-Am. Living
Trust Assocs., Inc., 927 S.W.2d 855 (Mo. 1996Hulse v. Criger, 247 S.W.2d 855 (Mo. 1952),
Zmuda v. Chesterfield Valley Power Sports, Inc., 267 S.W.3d 712 (Mo. App. 2008). Thus, the
definitions contained in these statutes are neoelévant” or immaterial as LegalZoom argues.
Rather, they are central to the issues raised isyctise and this Motion, namely whether the
documents are those “relating to or affecting sacughts.” § 484.010.2, RSMo.

There simply is no conflict between the statuted the case law as LegalZoom implies.
LegalZoom cites no case that finds that the doctsranissue in an unauthorized practice of law
case did not relate to or affect secular rightshe Tases all cite the statutes at issue with
approval. Because there is generally no issuéenunauthorized practice of law cases as to

whether the documents at issue related to or afffiestcular rights, the decisions rarely analyze
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that issue. Id. Accordingly, some of the Courts refer to the duoeats simply as “legal”
documents as short hand for documents that retatertaffect secular rights. See eg.,
Carpenter, 250 S.W.3d at 70Zmuda v. Chesterfield Valley Power Sorts, Inc., 267 S.W.3d
712, 715 (Mo. App. E.D. 2008). Regardless of whietm is used, there can be no serious
question as to whether the documents at issuelagal® documents and/or documents that
relate to or affect “secular rights.”

C. Plaintiffs’ Motion for Partial Summary Judgment Only Addresses the
Documents at Issue, Not LegalZoom’s Conduct

LegalZoom next argues Plaintiffs “mischaracterige”conduct related to the documents
at issue, creatively arguing that it does sebt legal documents despite the fact that in return fo
payment, it sends a customized and individualizsghll document to the customer’'s door.
LegalZoom even tells the public that “we’ll prepayeur legal documents and deliver them
directly to you.” See Plaintiffs’ Suggestions in Opposition to Defendamilotion for Summary
Judgment (Doc. # 113), Additional Uncontroverted td@l Fact #4, pg 39, (Deposition
Testimony attached again hereto as Exhibit 1 te khotion). LegalZoom is even a licensed
document preparer in the State of Californid., Additional Uncontroverted Material Fact # 9.
However, it now expects the Court to believe thailays no role in preparing the documents or
even in assisting in the drawing of the documents.

LegalZoom continually repeats the mantra that ‘@oers create” documents via the

LegalZoom website and LegalZoom plays no role. Elav, repeating the phrase over and over

! LegalZoom’s own advertisement even state that tbeumbents it delivers directly to its

customers are ‘“legal documentsste Plaintiffs’ Suggestions in Opposition to Defendant
Motion for Summary Judgment (Doc. # 113), Additibbacontroverted Material Fact #4, pg 39,
(Deposition Testimony attached again hereto ashixhito this Motion).
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simply does not make it so. LegalZoom’s publi¢esteents completely contradict its statements
to this Court. Regardless, for purposes of thaanadt issue, LegalZoom’s conduct and whether
that conduct arises to the unauthorized practicéawf (in other words, whether its conduct
constitutes the assisting in the drawing of suctudtents for valuable consideration) is not at
issue. That is a factual issue that will be deteeah at trial (if LegalZoom escapes a directed
verdict after all evidence is presentédJhe issue presented in this Motion is simply wakethe
documents at issue relate to or affect seculatgi@r are “legal” documents).
D. This Motion Does Not Implicate Constitutional Isues

Likewise, LegalZoom’s arguments regarding whetBezanduct is protected by the First
Amendment is not at issue in the Motion at handr the sake of brevity, Plaintiffs’ respectfully
refer the Court to their Response to LegalZoom'stidMo for Summary Judgment on the
constitutional issues for their response to thegaments. Such issues simply have nothing to
do with whether the documents at issue affectlate¢o secular rights.

I. The Documents at Issue Relate to or Affect Setar Rights and Are
Therefore Legal Documents

LegalZoom next argues that the documents at issut“affect secular rights” because
they may not be effective until a subsequent ewentrs (e.g., execution, filing, etc.). Again,
the argument misses the mark. Of course, it swwith many documents, even those documents
prepared by a lawyer, that they may not have fefédct until such documents are filed or
executed. However, that does not mean that i$ failtside of the definition of documents

implicated by the unauthorized practice of law\gied and caselaw.

2 The issue is also addressed in Plaintiff's Sutiges in Opposition to Defendant’s Motion for

Summary Judgment. By stating there is an issdaadfnow, Plaintiffs do not waive the right to
ask the Court to direct a verdict after all of dwdence is presented.
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If LegalZoom were correct that documents not yghed are not implicated by the
unauthorized practice of law statutes and casdlavlaws governing the unauthorized practice
of law would be rendered meaningless. Under sucimtarpretation, a real estate broker could
prepare wills for his or her clients and simply takm not to sign them in his or her office, but
rather take them somewhere else to make them igfectUnder LegalZoom’s view of the law,
this would be perfectly acceptable because whemihdeft the broker’'s office it was not yet
“effective” as it was not signed. Such a resutibsiously preposterous.

The interpretation urged by LegalZoom is not témabUnder Missouri law, when
“construing a statute enacted under the police p@and primarily intended to protect the public
from the rendition of certain services, deemedetuire special fithess and training on the part
of those performing the same, by persons not ldwflleld to possess the requisite
gualifications....the statute [] should be interpdeté possible, so as to effectuate the legislative
intent.” Sate ex inf. Miller v. &. Louis Union Trust Co., 74 S.W.2d 348, 357 (Mo. 1934). The
legislative intent in enacting 88484.010-.020, RSWMas clearly to make sure that those people
or entities that assist in the drawing of legaluuents, such as those at issue in this case, must
be licensed to practice law in Missouri. If Lega@in is successful in arguing that because
documents may not be signed or filed when theyddasgalZoom'’s office they therefore do not
fall within the definitions of 8484.010, RSMo, iowld render the statute meaningless.

The flaw in LegalZoom’s argument is further demoatstd in the In re Mid-America
Living Trust Associates, Inc. case. There, an unlicensed entity creating trystsr-over wills,
durable and general power of attorneys, among ddgad documents, and delivering unsigned

documents to the customer for execution was foondet conducting the unauthorized practice



of law. In Re Mid-America Living Trust Associates, Inc., 927 S.W.2d, 850, 856-57 (Mo. 1996).
Clearly, the court there understood that the docusnén that case were delivered to the
customer in a state in which they were not yet etext However, that fact did not keep the
Court from finding those documents fell within therview of the unauthorized practice of law,
i.e., documents that affect or relate to secusts.

In addition, LegalZoom’s argument focuses solely the term “affecting” and
completely ignores the fact the statute at issuieadly reads that the documents or instruments
implicated are those “affecting oelating to secular rights.” 8§ 484.010.2, RSMo (emphasis
added). It does not even attempt to address hewddicuments identified in Plaintiffs’ Motion
do not, at a minimum, “relate to” the consumerguar rights.

Simply put, the documents at issue are clearlyetdiiig or relating to secular rights.”
Whether LegalZoom’s conduct associated with thasmichents amounts to the “drawing of” or
“assisting in the drawing” of such documents is aoissue in this Motion and will be decided at
another time.

lll.  The Issue Raised in this Motion is Proceduraly Proper

LegalZoom'’s final argument is that the issue raiggdPlaintiffs’ Motion is procedurally
improper because it will not resolve a “materiauis” in the case. Again, LegalZoom simply
ignores the fact that there are two parts of whatknowledges is a “central issue” in the case.
That is, 1) what “constitutes assisting in the drgwfor valuable consideration” of 2) “any
paper, document or instrument affecting or relatiog secular rights.” See Defendant’s
Suggestions in Opposition to Plaintiffs’ Motion fBiartial Summary Judgment (Doc. #112), p.

10 (quoting this Court’s Order Granting Class Gedtion). Obviously, part of this “central



issue” is whether the documents affect or relatgetular rights. That is the “part of” the claim
on which Plaintiffs seek partial summary judgment.
Federal Rule of Civil Procedure 56(a) provideg:tha
A party may move for summary judgment, identifygagch claim or defense+-the part
of each claimor defense--on which summary judgment is soughé dourt shall grant
summary judgment if the movant shows that ther@asgenuine dispute as to any
material fact and the movant is entitled to judgtreena matter of law.
(emphasis added). LegalZoom argues that the ‘glagach claim” language of Rule 56(a)
should be ignored, and this Court should deny BfishMotion on grounds that seeking an
order on just part of a claim is inappropriate. wewer, even before the language regarding
summary judgment on “part of each claim” was adtte®ule 56(a), this Court addressed the
issue of summary judgment on just a portion ofaéntlin Blackford v. Action Products Co., Inc.,
92 F.R.D. 79 (W.D. Mo. 1981) and stated as follows:
Defendant maintains that summary judgment is naonjgeed as to a portion of a single
claim...The Federal Rules of Civil Procedure provilat a party seeking to recover
upon a claim may be awarded summary judgment “wgdoar part thereof”. Rule 56(a)
F.R.Civ.P...We decline defendant's invitation to réss$ into the rule than is there. We
do not believe defendant's interpretation to regmegither the intent of the drafters or
sound procedural policy. The award of summary jueilgihon a portion of a claim is
clearly covered by the words of Rule 56(a). laisot uncommon occurrence, and has
been the practice since early decisions applyiedg-#deral Rules of Civil Procedure.
Blackford v. Action Products Co., Inc., 92 F.R.D. at 79-80.
The relief requested in this Motion is entirely egyriate under both Fed. R. Civ. P. 56
and the caselaw. Disposition of the issue advatibesase and will expedite the litigation

because it is part of the central issue in thisecasPartial summary judgment accelerates

litigation by framing and narrowing triable issuesid by eliminating, before trial, matters that



contain no genuine issue of material fac&htenor v. D & S Farms, 866 F.Supp. 1389, 1396
(S.D.Fla. 1994).
CONCLUSION

LegalZoom prepares legal documents. LegalZoomréides its services as an entity that
will “prepare” legal documents Missouri consumerdt is even a licensed legal document
preparer in the state of California. However, vgepares the documents is not at issue in this
Motion. Rather, Plaintiffs’ Motion simply seeksdatermination that the documents purchased
by the class as specified in the Motion for Paralmmary Judgment are in fact what
LegalZzoom sold and advertised them as — legal deatsn(i.e. those affecting or relating to
secular rights). The jury in this matter will ha@eough issues to deal with and decide besides
whether certain documents are “legal” or not. Thatter is not genuinely contested and is best
resolved in a Motion for Partial Summary Judgment.

Respectfully submitted,

/s/Matthew A. Clement
Timothy Van Ronzelen, #44382
Matthew A. Clement, #43833
Kari A. Schulte, #57739
COOK, VETTER, DOERHOFF & LANDWEHR
231 Madison
Jefferson City, Missouri 65101
Telephone: 573-635-7977
Facsimile: 573-635-7414
tvanronzelen@cvdl.net
mclement@cvdl.net
kschulte@cvdl.net

and
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Edward D. Robertson, Jr., # 27183 David T. Butsch, # 37539

Mary Doerhoff Winter, # 38328 James J. Simeri, #52506
BARTIMUS, FRICKLETON, ROBERTSON BUTSCH SIMERI FIELDS LLC
& GORNY 231 S. Bemiston Ave., Ste. 260
715 Swifts Highway Clayton, MO 63105

Jefferson City, MO 65109 Telephone: 314-863-5700
Telephone: 573-659-4454 Facsimile: 314-863-5711
Facsimile: 573 659-4460 butsch@bsflawfirm.com
chiprob@earthlink.net simeri@bsflawfirm.com

marywinter@earthlink.net

Randall O. Barnes, #39884 Steven E. Dyer, #45397

RANDALL O. BARNES & ASSOCIATES LAW OFFICES OF STEVEN DYER
219 East Dunklin Street, Suite A 10850 Sunset Office Drive, Ste. 300
Jefferson City, Missouri 65101 St. Louis, MO 63127

Telephone: 573-634-8884 Telephone: 314-898-6715
Facsimile: 573-635-6291 [dcpamba@gmail.com

rbarnesjclaw@aol.com

ATTORNEYS FOR PLAINTIFFS

CERTIFICATE OF SERVICE

| certify that on April 11, 2011, | served this papipon the following via this Court’s
ECF system:

Party Counsel

Robert M. Thompson

James T. Wicks

BRYAN CAVE LLP

One Kansas City Place
Defendant 1200 Main Street, Ste. 3500
LegalZoom.com, Inc.  |[Kansas City, MO 64105
816.374.3200, 816.374.3300 (fax)

John Michael Clear
Michael Biggers
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James Wyrsch

BRYAN CAVE LLP

One Metropolitan Square — Ste. 3600
211 N. Broadway

St. Louis, MO 63102

314.250.2000, 314.259.2020 (fax)

/s/ Matthew A. Clement
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