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THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

CHASE BARFIELD,et al, )
)
Plaintiffs, )
)
V. )  Case No. 11-cv-04321-NKL
)
SHO-ME POWER ELECTRIC )
COOPERATIVE et al, )
)
Defendants. )
)
ORDER

Pending before the Court is Plaintiffdotion for Class Certification. [Doc.
#146]. For the reasons set foldelow, the Motion is GRANTED.
l. Background

This class action is brought on behalkeleral thousand Missouri landowners for
claims arising out of Defendts’ use of electric transmission line easements on the class
members’ properties. Defendants an®-$1e Power Electric Cooperative and its
wholly-owned technolgy subsidiary, Sho-Me Techlogies, LLC, and KAMO Electric
Cooperative, Inc. and itgholly-owned telecommunications subsidiary, K-PowerNet,
LLC.

Defendant Sho-Me has an electrirnsmission easement over the properties
owned by named Plaintiffs Michael and GB#fles and Dwight Robertson. Defendant

KAMO has an electric transns®n easement over property owned by named Plaintiff
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Chase Barfield. Plaintiffs allege that,arder to support a seqade telecommunications
business, Defendants created excess fibigr ogble capacity on their easements and
then licensed that capacity fexternal, commercial telecomnumications purposes. In so
doing, Plaintiffs assert th&tefendants have exceeded Hoepe of their easements over
Plaintiffs’ land and deprived them of a valleproperty right, the right to benefit from
the use of their land for fider optic éelommunications purposes. [Doc. #147 —
Suggestions in Support of Class Certification].

Plaintiffs have moved for class certification of the following class:

All persons who own or owned land in $8puri underlying Defendants’ electric-

transmission lines and on or in whiclbafendant has licensed the fiber optic

cable for commercial-telecommunication use$ias used the fiber optic cable for

commercial-telecommunication uses.
Defendants oppose class certification prinyasih the grounds that individual issues
predominate over common issues, damages céenoieasured on a uniform, class-wide
basis, and the class is unmanageable.
. Discussion

A. Class Certification Standard

Under Federal Rule of Civil Procedure 23notion for class certification involves
a two-part analysis. First, pursuant to R2B¢a), the proposedads must satisfy the
requirements of “numerosity, commonalitypicality, and fair and adequate
representation.’Luiken v. Domino’s Pizza, LLG05 F.3d 370, 37@th Cir. 2013).

Second, the proposed class must meetat lene of the three requirements of Rule

23(b). Comcast Corp. v. Behrenti33 S. Ct. 1426, 1432 (2013 laintiffs assert that the



proposed class qualifies under both Rule 23j3(l Rule 23(b)(3). Plaintiffs have the
burden of showing that the classould be certified and theéte requirements of Rule 23
are met.Luiken 705 F.3d at 372. This burden istroaly if, “after a rigorous analysis,”
the Court is convinced that the [R23 requirements are satisfiet@omcast133 S. Ct. at
1432 (quotingVal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541, 2551-52 (2011)). This
rigorous analysis frequently “&ail[s] some overlap with #hmerits of the plaintiff's
underlying claim,” as “[t]helass determination generaitwolves considerations that
are enmeshed in the factual and legal issoagrising the plaintiff's cause of action.”
Wal-Mart, 131 S. Ct. at 2551-52 (quotien. Tel. Co. of Sw. v. Falco#b7 U.S. 147,
160 (1982))see also Luiker705 F.3d at 372 (“The preliminary inquiry of the class
certification stage may require the court tealge disputes going to the factual setting of
the case, and such disputesyrmaerlap the merits of the ea.”). District courts are
accorded broad discretiondecide whether class certification is approprideof'|
Firefighters Ass'n of Omai Local 385 v. Zalewsks678 F.3d 640, 645 (8th Cir. 2012)
(citing Rattray v. Woodbury Cnty, lowé14 F.3d 831, 83@th Cir. 2010)).

B. Rule 23(a)

1 Numerosity

The first requirement of 23(a) is that ttlass be sufficientipumerous such that
joinder of all members would be impracticabléed. R. Civ. P. 23(a)(1). In assessing
whether the numerosity requirement has beety courts examine such factors as the
number of persons in agposed class, the nature of thé@g the size of the individual

claims, and the inconvenience of trying individual clairRsxton v. Union Nat'l Bank,
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688 F.2d 552, 561 (8th Cir. 1982). Heieere are several thousand class members.
Joinder of these persons would be impracteadnd so the numerosity requirement is
met.
2. Commonality

Rule 23(a) also requires that there‘tpgestions of law or fact common to the
class.” Fed. R. Civ. P. 23(a)(2). Plaintiffaist show that theclaims “depend upon a
common contention” that “is capable of dagde resolution,” sucthat “determination
of its truth or falsity will resolve an issue thatcentral to the vality of each one of the
claims in one stroke.'Wal-Mart, 131 S. Ct. at 2551. They must demonstrate that a class
wide proceeding will “generate common amesgvapt to drive #éaresolution of the
litigation.” Bennett v. Nucor Corp656 F.3d 802, 814 {8 Cir. 2011) (quotinyVal-
Mart, 131 S. Ct. at 2551¢ert. denied132 S. Ct. 1807 (20123and cert. deniedl32 S.
Ct. 1861 (2012)see also Luikerv05 F.3d at 376.

There are several questions of fact @ ommon to Plaintiffs’ proposed class.
One key question is whether f@adants have violated Missolaw, which provides that
electric cooperatives may not engage in any business other than supplying electric energy
and promoting and extending diecty use in rural areas. Mo. Rev. Stat. § 394.030.
Resolution of this question wilesolve issues central to tbase “in one stroke” even as
to those easements which permit telecommuioica use. A second common question is
whether the installation and use of a fibetic cable which transmits light pulses
carrying commercial communications trafficawiolation of easements limited to

electrical transmission. Resolution of tlEsue could also resolve the lawsuit “in one
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stroke.” These two issues alone are sidht to satisfy the commonality requirement,
because for purposes of Rulg&3 there need only be “quems of fact or law common
to the class™

3. Typicality

The typicality requirement is met whéme claims or defenses of the
representative party are typical of thoséhaf class. Fed. R. Civ. P. 23(a)(3). The
requirement “is fairly easily met so long@her class members have claims similar to
the named plaintiff.”"DeBoer v. Mellon Mortg. Cp64 F.3d 1171, 117@th Cir. 1995).

In determining typicality, courts consider gther “the claim arises from the same event
or course of conduct as the class claims, gives rise to the same legal or remedial
theory.” Alpern v. UtiliCorp United, InG.84 F.3d 1525, 154(Bth Cir. 1996).

Here, the Named Plaintiffs’ claims arise out of Defendants’ course of conduct in
using fiber optic cable on Plaintiffs’ larid operate a commercial telecommunications
business. The same legal theories imvig) the scope of the easements and the
interpretation of Missouri law limiting the bugiss endeavors of electric cooperatives
applies across the class.

Defendant KAMO alleges that Barfield's alag are not typical of the class and he
is thus not an adequate representative [sechis easement may riwve been properly
recorded. While the qy of Barfield's easement held BAMO states that the easement

was recorded in Book 105 te Hickory County RecorderQffice, Book 105 contains a

! Although Defendants contend the variation in ease language impacts the commonality requirement,
that issue is appropriately dealt with under‘fpredominance” and “superiority” analysis of Rule
23(b)(3), discussed below.



blank page. Plaintiffeave assumed Defendants’ recondls establish that the easement
held by KAMO will apply toBarfield's property despite its unavailability in the public
record. [Doc. #141, p. 5 n.4 — SuggestionSupport]. KAMO claims that Barfield
must make a binding admission that hisgarty is subject to the written easement
produced by KAMO before his claims can be d¢desed typical. If, as Plaintiff's state,
they are willing to concede the validity thfe written easement in KAMO'’s possession,
then Barfield’s claims are typical. EverBarfield is shown to be no longer a typical
representative, Plaintiffs may move to substittiass representatives, and therefore this
dispute is not a basis forfusing class certificationSee Kremens v. Bartle$31 U.S.
119, 135, 97 S. Ct. 1709, 1718 (1977).
4, Adeguacy

The final requirement of Rule 23(a)tisat the class representative and class
counsel will “fairly and adequately protect tiierests of the class.” Fed. R. Civ. P.
23(a)(4). The adequacy requirement i mieere “1) the representatives and their
attorneys are able and willinig prosecute the action comeetly and vigorously; and 2)
each representative's interests are sufficiesmthylar to those of the class that it is
unlikely that their goalsral viewpoints will diverge.”Carpe v. Aquila, Inc.224 F.R.D.
454, 458 (W.D. Mo. 2004) (internal quotes omittesde also Amchem Products, Inc. v.
Windsor 521 U.S. 591, 626 n.20, 1857 Ct. 2231, 2251 n.20 (1997).

“The adequacy inquiry und&ule 23(a)(4) serves to uncover conflicts of interest
between named parties and thesslthey seek to represen®mchem521 U.S. at 625,

117 S. Ct. at 2250. Defendd®ho-Me argues that the adequacy requirement is not met
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because some class membaey have benefiteilom broadband. ShMe argues that
Plaintiffs’ request for injunctive relief reqeis Sho-Me to cease providing fiber optic
communication services, and so conflicts with benefit incurred by any class members
who use the fiber optics telecommunicatiesesvice Defendants provide. Sho-Me
argues that this conflict applies to mostsd members, as “every time a class member
uses a cell phone in South Central rural Missd or she is likely using Sho-Me’s fiber
optic system to some extéhfDoc. #199 — Sho-Me’Suggestions in Opposition].
However, the fact that sonoéass members may benefitifindefendants’ provision of
fiber optic telecommunications services sla®t somehow obviate the alleged illegality
of Defendants’ actions. Additionally, Plaifis' Complaint does nageek to enjoin Sho-
Me from providing fiber optic communicatiossrvices altogether. Rather, Plaintiffs
allege that Defendants intend to expand their fiber optic commercial communications in
the future, and so it is re@sable to read Plaintiffs’ alm as a request to enjoin
Defendants from further us@@expansion of the fibeptic cable for commercial
telecommunications purposes absent paymeRtaimtiffs for use of their land for that
purpose. An injunction on future illegal actoes not necessarityean class members
will no longer receive cell phone service, jtist Defendants will not be able to misuse
their easements in providj such service.

Sho-Me also argues that there is a tonbetween current and former owners.
This argument is premised on the assunmptiat damages must be measured on the
“before-and-after” fair market value tasther than the “corridoraluation” theory

promoted by Plaintiffs, which is discussedyimreater detail below. Sho-Me argues that a

7



damages calculation would have to take sxtoount whether buyers of the property
received less than fair marketlue because of the dimimut in propery value as a
result of the easement. This would invotletermining the amount of diminution for
each property and whether edmlyer paid full price, whiclwould make the buyer’s and
seller’s claims “inherently antagonistic” ceuse only a buyer who paid full price would
suffer damages. [Doc. #199, p. 40 -e9We’s Opposition]. However, “potential
conflicts over the distribution of damagesvhich would arise only if the plaintiffs
succeed in showing liabilitgn a class-wide basis — will nioar a finding of adequacy at
the class certification stage.” 1 Newberg@ass Actions § 3:5@th ed. 2013).

More importantly, the Court has determinad separate Order [Doc. #246] that
Plaintiffs’ proposed theory of damages iablie. This theory, which apportions damages
based on the total value of the fiber ogticridor divided by the length of corridor
running through eactlass member’s land, does najuie individual before-and-after
fair market valuation. Additionally, Plaiffiis propose that damages be calculated on a
yearly or monthly “rent,” rather than a one-éirfee. This eliminates the conflict between
past and present ownerstbé property because each class member receives damages
based on the amount of time they were isggssion of the property, rather than based on
the amount they paid to acquire the properfyhe corridor theorys the only damage
theory submitted by Plaintiffs, sbe theoretical problem ra&d by Defendants is not at
issue on this record.

For these reasons, there is no conflict of interest between the named

representatives and the classmbers. As for the other factors relevant to the adequacy
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requirement, the class representatives ltawemon interests with proposed class
members because they claim Defendantsesi@® the scope of all class members’
easements by using their property for comuia telecommunications purposes. The
class representatives and their counsel lada@ vigorously prosecuted the case
throughout the litigation, asdicated by the fact that thisgation was initiated a year
and a half ago and since then numerous motiorsubstantive issues have been filed.
Therefore, the adequacyguarement is satisfied.

C. Rule23(b)(2)

In addition to the requirements of 23(a), agwsed class must also satisfy at least
one of the requirements of Rule 23(Mal-Mart, 131 S. Ct. at 2548Plaintiffs assert
that the proposed class satisfies the megquéents of Rule 23(b)(2) and/or 23(b)(3).

Rule 23(b)(2) applies whefthe party opposing the da has acted or refused to
act on grounds that apply generally to ¢hess, so that final injunctive relief or
corresponding declaratory relief is approf@ieespecting the class as a whol&/al-

Mart, 131 S. Ct. at 2557 (quotirkged. R. Civ. P. 23(b)(2))Certification under Rule
23(b)(2) is meant for cases challenging “theppiety of the behavior” of the defendant,
not for actions primarily assérg monetary damages. 7AA Charles Alan Wright et al.,
Federal Practice & Procedug 1775 (3d ed. 1998¢ee also In re St. Jude Med., Inc.
425 F.3d 1116, 112(Bth Cir. 2005).

In Wal-Mart, the Supreme Court “expressed serious doubt about whether claims
for monetary relief may be certified” undeule 23(b)(2) at all, and held that if

accompanying claims for money damagesengermitted, they must be merely
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“incidental” to the request fateclaratory or injunctive reliefWal-Mart, 131 S. Ct. at
2557. In determining whether accompanyingnetary damage claims are incidental, the
focus is on whether damages must berdateed on an “indiidualized” basisWal-Matrt,
131 S. Ct. at 2559, or wher “liability to the class tued on a single question that
uniformly applied to all classiembers” such that “the mgputation of the damages due
each followed mechanically.Avritt, 615 F.3d at 1036 (citingerger v. Xerox Corp. Ret.
Income Guarantee Plar338 F.3d 755, 764 (7th Cir. @8)). The Supreme Court held
that a claim for back paycaompanying a request for declaratory and injunctive relief
against Wal-Mart’'s employmepractices was not “incidental,” and so Rule 23(b)(2)
certification was improperWal-Mart, 131 S. Ct. at 2559.

Although the precise definition of “incid&l” in the Eighth Qicuit has not been
fleshed out, the Southern Dist of lowa has held thahoney damages are “incidental”
if the plaintiffs can “show that they wouldhve filed similar litigation seeking purely
injunctive relief ‘even in the absence of a claim for damagda.te Teflon Products
Liab. Litig., 254 F.R.D. 354, 369 (S.D. lowa 2008) (citinge St. Jude425 F.3d at
1122). The court emphasized that “class fteation under Rule 28)(2) is intended for
those groups hoping to achievmad-based injunctive relief, rather than cases in which a
lawyer ‘located a plaintiff and broughickass action in the hope of a feeld. (citing In

re St. Jude425 F.3d at 1122). The Western Didtof Arkansas recently determined

2 The reason for the focus on “individual” versus “imeical” damages awards is that Rule 23(b)(2) does
not mandate that notice and the ability to opt-ougilben to potential class members, as Rule 23(b)(3)
does.Walmart 131 S. Ct. at 2558. The CourtWel-Mart underscored “the need for plaintiffs with
individual monetary claims to decifier themselvesvhether to tie their fates to the class representatives’
or go it alone — a choice Rule 23(b)(2) does not ensure that they hdvat"2559 (emphasis in original).
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that certification under Rule 23(b)(2) was proper in a swenhfjoin the defendant
insurance company from continuing to engeg&a systematic practice of sending an
illegal notice of cancellation” and collecting reigrfees, where the plaintiffs also alleged
an accompanying claim for damages in thertiinal and incidental” amount of either
$20 or $25, depending on whictefthey had been charged/alls v. Sagamore Ins. Co.
274 F.R.D. 243, 256-57 (W.D. ArR011) (citing Wright et al., supr& 1775).

From the above cases, it appears that ntaopelamages are “incidental” if the
primary purpose of the action is to achieveldeatory or injunctiveelief, rather than
monetary damages for the class membersjfahd monetary damages that are requested
are nominal. If, on the other hand, the primiryst of the casis about righting the
defendant’s wrong to the plaintiff via astapayment, then Rule 23(b)(2) does not
provide the proper vehicle for certification.

Although Plaintiffs seek declaratory anguinctive relief relating to this practice,
the thrust of Plaintiffs’ claims are for mongtaompensation. Plaiffs seek declaratory
relief that Defendants have no legal rightise their easements to construct a fiber optic
commercial telecommunications network andmative relief to prevent the continued
use of the easements for that purpose. fébaants are found to be liable, their actions
will constitute a “trespass” which will entitle &htiffs to damages. Declaratory relief
will merely be a formal way for the Court to announce that a trespass has occurred.
Similarly, injunctive relief will preclude Dfendants from continuing to use their fiber
optic commercial telecommunications netwarkess and until they paPlaintiffs for the

value of using their land for this purposgs such, although clais for declaratory and

11



injunctive relief are asserted here, the mynfocus of the litigation is on obtaining
monetary damages for class mersh Therefore, the claim for monetary relief cannot be
said to be “incidental,” and Ru8(b)(2) certificéion is improper.

D. Rule23(b)(3)

1 Predominance

To certify the class, then, Plaintiffs mysbve that they meet the requirements of
Rule 23(b)(3). Rule 28{(3) requires that “questioms law or fact common to class
members predominate over any questions affgainly individual members, and [that] a
class action is superior to other available methods for fairly and efficiently adjudicating
the controversy.” Fed. R. Civ. P. 23@®). The predominanagquirement “tests
whether proposed class meenb are sufficiently cohesive warrant adjudication by
representation.’In re Zurn Pex Plumbing Products Liab. Liti$44 F.3d 604, 618 (8th
Cir. 2011) (quotingdmchem521 U.S. at 623, 117 S. Ct. at 2246)t. dismissedL33 S.
Ct. 1752 (2013). To satisfydlpredominance standard, the plaintiffs must show that the
method of calculating damageasures “only those damages attributable to that theory”
of injury asserted by the plaintiffs, and thia¢ “damages are susceptible of measurement
across the entire classComcast133 S. Ct. at 1433. Tigupreme Court indicated that
Rule 23(b)(3)’s predominance requirememas met if individual damage calculations
“overwhelm questions common to the claskl’

Defendants argue that the predominanggirement has not been met because of

individual issues regarding property owstap; the difficulty of assessing damages;

differences in types of easements; #mepotential for dirmative defenses.
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a. Property Ownership

Defendants cite to a number of cases tihey claim support the denial of class
certification in fiber optics cable cases.o® #199 — Sho-Me Defielant’s Suggestions
in Opposition, p. 20 n.21]. However, the m#jpof these cases involve railroad rights-
of-way, which necessarily implicate maremplex issues than those involved in
easements between privatedawners and Defendants.

Private railroads obtainethts to use land through a variety of methods,
including federal and state grants; traditiomreal estate transactions with private
individuals; and court condemnationSeelill K. PearsonBalancing Private Property
Rights with Public Intergts: Compensatingandowners for th&Jse of Railroad
Corridors for Fiber-Optic Technology4 Minn. L. Rev. 169, 1772-73 (2000). The
property rights granted to the railroadmuanies varied enormously depending on the
particular circumstances of each conveyarde.see alsd-isher v. Va. Elec. & Power
Co, 217 F.R.D. 201, 214 (E.D. Va. 20Q@)jstinguishing cases involving alleged
trespass by railroads from non-railroad fibeticgocases). For irebce, rather than
granting the railroad a simple easement in Wiie landowner retained the rest of their
real property rights, railroads were sometirgeanted fee title to the land under the right-
of-way as well. Pearsomupra at 1773. For this reason, when landowners have
contested a railroad’s licensing of the o$éhe right-of-way to telecommunications
companies, courts have had to investigatether the individual class members retained
any property rights over the land at issue lat Bhese inquiries involve investigations of

class members’ fee titles aslixas the instruments convegnand to the railroads, which
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could be in the form of federal or st@geants, private conveyances, land condemnation
proceedings, or even Americamdian treaties in some cased.

Most courts have determined that the widlial issues presented by these railroad
cases defeat the typicality and/or predominance requirements of 23(b)(3) class
certification. See, e.gNicodemus v. Union Pac. Caor204 F.R.D. 479, 488-89 (D.

Wyo. 2001) (certification dead on the grounds it was tddficult to ascertain class
members, the representative’s claims weretypical, and predominance was not met,
where the case involved thousands of pamgland across the country and the extent of
the defendant railroad’s rights dependedtanindividual deeds of class members,
individual federal land grants to the raildand individual class members’ consent);
McDaniel v. Qwest Commc'ns Carg006 WL 147611@t *8-9 (N.D. Ill. May 23, 2006)
(denying certification in part because the tggbf-way consisted of myriad parcels in ten
states, and the railroad owned some of thiggegs-of-way in fee simple while others
were easements created by deeds of comeeyom the federal and state governments
or private parties)isaacs v. Sprint Corp261 F.3d 679, 682 (7th Cir. 2001) (denying
certification because “[the sa involves different convegaes by and to different
parties made at different times over a penbchore than a century... in 48 different
states (plus the District @olumbia) which have differetaws regarding the scope of
easements... whose apptioa involves intricate legal and factual issué§)kman v. N.
Carolina R. Ca.220 F.R.D. 49, 52-53 (M.D.N.C. 200@)enying certification because of
the individualized issues such as “the natfrihe Defendants' proggrinterest in each

of the disputed rights-of-way, élproperty interest of eagotential classnember in the
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right-of-way at the time of the allege@$pass, and the possibility of statute of
limitations defenses for some class membed&hnson v. Kans. City, 224 F.R.D. 382,
389 (S.D. Miss. 2004 ff'd sub nom208 F. App'x 292 (5th Cir. 2006) (denying class
certification because there were “an abundasfandividualized issues involved in
determining the nature of the interestr@a by the railroad in each parcel of land
comprising the railroad corridam question and ascertainindivowns any interest in the
corridor not owned by thrailroad in fee”)Nudell v. Burlington N. & Santa Fe Ry. Co.
2002 WL 1543725 at *2D.N.D. July 11,2002) (denying class certification because of
the individualized inquiries necessarydigtermine who owned the land; the railway’s
interest in each parcel; and potential defelde®nsent or acquiescence, as well as the
interpretation of multiple state laws$Jallaba v. Worldcom Network Servs. Int96
F.R.D. 630, 640 (N.D. Okl&2000) (denying class certification because of the
individualized inquiries involving land ownédrip, the applicable federal or state laws,
and the scope of thmtential easementdregan v. Qwest Commc'ns Int'l, 2010 WL
3941471 at *7(E.D. Cal. Oct. 5, 2010) (¢erg certification because the rights of way
were conveyed by “at a minimu.. five federal land grant statutes, five condemnation
statutes, and thousands of private conveyanc®st)er v. Level 3 Commc'ns, In2002
WL 31040337 at8-9 (S.D. Ind. Aug. 27, 2002) é&hying certification on grounds of
unmanageability and lack of predominance bheeahe case involved “grants of property
rights under a host of different explicit convagas, prescriptions, and even treaties, all
governed by different statutes and commamn ainciples, with ‘intricate’ issues of

application to a particular property.”).
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These cases are distinguishable from the instant casesffwllthwing reasons:
they depend on preliminary questions of tbal property rights retained by individual
class members; they involve ftiple types of right-of-way instments, such as statutes,
federal land grants, private conagges, or even treaties; amdthey involve the laws of
multiple states. None of these problemseammsthe instant caseshich involves class
members in one state, whonveyed land to Defendanprimarily through private
easementdthe language of which fairly uniform,and which plaintiffs have already
categorized into seven workable categotidor these reasons, the cases cited by
Defendants above do not have pasive authority in this case.

b. Damages

Defendants also contend that damagestiine assessed on a case-by-case basis,
and so individual issues necessarily ovazlmn common issues. However, as explained
in the Court’s Order denying Defendants’ matio strike Plaintiffs’ expert witness
[Doc. #246], damages may be assessedtmiistic, class-wide level based on the
“corridor valuation” method. In this methadihe value of the use of each class member’s
land for commercial fiber optic telecommunicets purposes is a futmen of the value of
the entire fiber optic network, or “corridor,”\dded by the number of linear feet of fiber
optic cable on Plaintiffs’ property. As disgsed in the prior Order, this method of

corridor valuation is endorsed Byaintiffs’ expert, Dr. Kilpatrick, and is one of several

% With the exceptions of a small number of court orders condemning the land for easement purposes,
which use the same purpose language as the easement §emtafraPart D(1)(c).
* See infraPart D(1)(c).

16



methods of land valuation available,iadicated by mass appraisal scholars,
practitioners, and the relevditerature. [Doc. #246].

Defendants cite to two cases in particiitaargue that DKilpatrick's theory
should not be considerdxy the Court for purposes of sicertification. They first rely
on Corley v. Entergy Corpwhich rejected the corridor ketion method on the grounds
that ‘i]t strains credibility to siggest that the property damages for the alleged trespass
across the entire state can beasured by one measurdnstead, each land owner is
entitled to damages based on the specific ctenatcs of his or heland and the extent
of Defendants’ trespass orstor her land.” 220 F.R.[2.78, 486 (E.D. Texas 2004)
(internal quotes omitted) (emphasis in orig)nal' he Fifth Circuit affirmed, stating it was
“Intuitive” that damages must be individua because of the “peculiar circumstances”
of each parcel of landCorley v. Orangefield Ind. Sch. Dis1.52 Fed. App’x 350, 354
(5th Cir. 2005). However, Pldiffs’ theory shows that the fghest and best use” of each
parcel of land is its aggregation intdilzer optics telecommunications corridor. The
value of this use depends on the creatiothefentire corridor; without the existence of
the corridor, the right to use the land Gmmmercial fiber optics communications
purposes is useless. For treason, the Court disagrees tia “intuitive” that damages
must be measured based on the individullesaf each parcel of land. The market
evidence in fact suggests otherwise.

Defendants also cite t0gg v. Mediacom, LLGn which the Missouri circuit court
decertified the class of landowners hesa“[w]hile trespass damages to the

‘telecommunications corridor’ may well be anadte to pure mathematical calculation
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equally applicable to all clasnembers, the Court finds and believes that other factors,
unique to each member, wouldimally come intgplay as well,” such as additional
compensatory or punitive damages. NGV101002809, at 22 (7#do. Jud. Cir. Apr.
22,2011). The court emphasized that in &oidito damages for the legal trespass, the
class representatives had also claimed ad@amlages for such things as knocking over
their mailbox, as well as punitive damages agsiut of the specific facts of their case
(the defendants had at first agreed to paynti$1,000 to install fiber optic cable over the
existing easement, but later rescindedgssarily raising individual questiondyl. at 8-
9. In contrast, here Plaintiffs are nadiohing any physical damages, merely damages for
the alleged misuse of the easeme@se Fisher217 F.R.D. at 216 (“Here, there is no
allegation that the Defendants have exceadeghysical scope of the easements, only
the legal scope.”). Additionally, although Piaifs are requesting mitive damages, this
claim hinges on Defendants’ knowg violation of the easementrather than any specific
incidents arising out of the installation of the cable. Defendants’ knowledge is
determinable on a class-wide basis anelsdwot require evidence of Defendants’
interaction with individual clss members. Therefore, t@eurt concludes that as to
damages, class-wide issues cleargdominate over individual inquiries.
C. Types of Easements
The class members’ easements numbare than 6,900 and contain some

variation in language. Plaintiffs have prd®d appendices grouping the easements into
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seven categories based on the “purpasguage” of their granting clausesAccording

to Plaintiffs, approximately 3,500 of tl&¢900 easements reviewed contain language
restricting the purpose to transmitting elecdtyiand related activities, while 3,333 of the
easements are dual-purpose easementdtpegmuse for electric-transmission and
communications purposes. [Detl47-1 - Aopendix].

Defendants contend that these variationsategories of easements, as well as
other variations such as minor differengethe language used within each, create
individual issues that overwhelm any commssue of fact or law, and therefore the
predominance requirement of Rule 23(b)(3)ruat be satisfied. In support of their
argument, Defendants rely on several sakat found that individual issues
predominated when the dispute involved iple easements. However, those cases
involved substantial variations in the langaaf the easements, and even some claims

that no easements hadeeween conveyedSee Genenbacher v. CenturyTel Fiber Co.

® Plaintiffs have broken down the 6,900 efieceasements into the following 7 categories:
Category 1A: easements containing language limitisg to transmitting electricity and related
activities (total: 2,727 easements);
Category 1B: easements for electric transmission and appurtenances that also include specific
reference to communications equipment (735 easements);
Category 1C: easements by condemnation limited to electric transmission and general
appurtenances or specific communications equipment (49 easements);
Category 2A: easements for electric transmission lines that include an independent
communications purpose or purport to permit Defendant to license easement to another for
communications purposes (3,333 easements);
Category 2B: easements with individual deletioossome but not all references to
communications, or individual edits limiting scope, or titles inconsistent with rest of the easement
(46 easements);
Category 2C: easements by condemnation permitting electric power utility and communications
purposes (2 easements);
Category 3: easements for communications purposes where grantee is Defendant itself rather
than Defendant's telecommunications subsidiaryyhere it is unclear whether a prior electric-
transmission easement existed (13 easements).

[Doc. #147-1 — Appendix].
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II, 244 F.R.D. 485, 489 (C.D. Ill. 2007) (“Tk&enenbachers’ claims are premised on the
allegation that LightCore has no easemerdtber right or permission to maintain or
operate the Network on each parcel. To resolve issues of liabigtgdbrt will need to
determine whether LightCore had an eas#roe other right with respect to each
parcel.”);0gg,No. 7CV101002809, at 22 (finding lack predominance where class
contained both written and poegptive easements, and where the easements were held by
other parties than defendants).

Here Plaintiffs have compiled detaileppendices categorizing types of easement
languag€. Some courts considering similar isstave held that where the plaintiffs
produce a detailed appendix categorizing yipes of easements at issue which shows
that the differences are not stark, individisaues do not predominate. For instance, in
Moore v. United Statesfter Plaintiffs had “furnish[ed} representative sampling of the
conveyances at issue’ah‘indicate[d] that the number gériants is limited,” the Court
of Federal Claims determined that it wadikely that differences in the “precise
formulation” of the different conveyances would “spawn any significant amount of
piecemeal review.” 41 Fed. Cl. 394, 398{2998). Similarly, the Eastern District of
Virginia stated that there would be “gaestion that class certification would be
inappropriate if it were necessary to revieach of the thousands of relevant easements
grants individually,” but that this concehad been obviat by Plaintiffs, who submitted

two appendices separatinggeteasement grants into nine categories based on purpose

% To the extent that Plaintiffs’ initial class definitialid not limit class members to those whose land is
burdened by an easement with Defendants or thegidiaries, that omission is corrected in the class
definition approved below.
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language.Fisher, 217 F.R.D. at 205. After reviewing the appendicesfk-thleercourt
determined that any variatiotisat existed were not likely to have a material impact on
the central questions in the case involvvitgether the scope of the easements extended
to use for a commercial fiber optic networkl. at 208. Rather, the court concluded,
“determining the relevant property interesli wequire analysis of only a limited array of
easement language and the vast majority@ttnveyances at issue contain substantially
similar language.”ld. at 217. See also McDanigeP006 WL 1476110, at *14 (citing
Fisherfor the proposition that Plaintiffs mightveshown that individual issues did not
predominate by illustrating that the damembers’ claims “arise from a common
conveyance oform deed.”)Kirkman 220 F.R.D. at 52-53 (denying certification in part
because the plaintiff “has praled no evidence that his deediimilar to the deeds held
by other potential class membeor that there is a lin@tl range of possible deed
language.”)Regan2010 WL 3941471, at *{denying certification in part because
plaintiffs had offered “no evidence that thes a limited range of granting language or
that there will be a limited numbef potential deed ‘groups.”™).

Having reviewed the Plaintiffs’ appendicdéise Court concludes that the different
language in the Plaintiffs’ easements doesappiear to be material. For example, the
easements in Category 1A caint language granting the rigiat construct or maintain

“an electric transmission and distribution limesystem,” “an electric transmission line
and all appurtenances therettg’line or line of poles, wires and fixtures, for the purpose
of transmitting electric or other power,” “linéar transmission of electric energy, and all

appurtenances and applianoesessary in connection therewith,” etc. [Doc. #147-1 —
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Plaintiffs’ Appendix]. Allthese easements grant the Defnts the right to transmit
electricity on the easements; there is no rightse the easement for telecommunications
purposes. The differencelow this is expressed is noiaterial to the Court's
interpretation. Had Defendants found material differenaeglifferences that would
affect the outcome of the case, the Court wdwdve expected theta be brought to the
Court’s attention. The same is trug@€ategory 2A easements, which contain 3,333
easements for electric transmission lined thclude an independent communications
purpose or purport to permit Defendatddicense easement to another for
communication purposésPlaintiffs’ other categories also contain sufficiently similar
language that the scope of the easement istigmeshould not be difficult to ascertain.
For instance, Category 1B includes 73Seraents for electritansmission and
appurtenances that als@inde specific reference to communications equipfnent

Category 1C includes 49 court orders cemaling easements thaintain language

" The easements in Category 2A contain language granting the right to erect, operate, and maintain “one
or more electric power transmission lines and appuntegignal lines... and to license... the joint use or
occupancy of the line or system by any otherg®rassociation or corporation for electrification or
telephone purposes,” “an electric transmission line... atideiese, permit or otherwise agree to the joint

use or occupancy of or lines by any other person, association or corporation for electrification or
telephone purposes,” to “make use thereof for stadtpower utility and communication purposes...

[and] to license, permit or otherwise agree to theousEcupancy of the line or lines and the exercise of

any rights of Cooperative contained herein by another party for electrification or communication
purposes,” etc. [Doc. #147-1 — Plaintiffs’ Appendix].

8 Category 1B easements include the following typdargfuage: the right to erect and maintain “one or
more electric transmission lines and appurtengmiasilines, telephone wires, poles, towers, wires,
cables, and appliances necessary in connection therewith”; “electric transmission facilities and all
appurtenances thereto” as well as “the right at amyéfter initial construction to add additional poles,
wires, fiber optic cables... and other appurtenancelctric transmission lines of one or more circuits,
communication lines, fiber optic lines...and other apgnances thereto”; “for electrical power utility and
related communications purposes” including the rigligerate and maintain “an electric transmission
line... and all appurtenances thereto includingteel communications equipment.” [Doc. #147-1 —
Appendix].
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substantially similar tehat in 1A or 1B; Category 2B includes 46 easements with
individual additions or detens limiting the scope of the easement, that align the
language with that ddither Category 1A or 188 Category 2C contains two court orders
condemning easements that pgrommercial communications Useand Category 3
includes 13 easements that expresdbw for communication purpos&s.Any small
variation in the language of the easement®tanaterial to the Courts’ interpretation.
Furthermore, “predominance” does not reguhat no individual issues exist, but
rather ensures that a class action proceadiagpropriate by requiring core issues of

liability to be addressed “in one strokéal-Mart, 131 S. Ct. at 2551. It does not mean

® Category 1C court orders contain the followiagguage: “for the construction, maintenance and
operating an electric transmission and distributiondinsystem and buried telephone cable... to transmit
and distribute electric energy...”; “to operate and maintain a certain electric transmission line... and such
other appurtenances, as may be necessary, convenoper for the purpose of supplying electric
energy and promoting and extending the use thereof in rural areas...”

1% Half the Category 2B easements contain languag¢iégdéto one iteration of Category 2A (granting
use of the easements for electric and communicagiorsoses), with the exception that permission to
construct telephone and/or telegraph wires has teleted, or the easement contains a handwritten or
typed addition noting the easement “is for electric transmission line only.” Other language in the
remaining easements includes the right totneeeasement “for electrical power utility and
communications purposes” and to “alter or reconssal electric transmission line and communication
line” as well as to license rights to another party #lectrification or communication purposes.” The
category also includes an easement titled “Easefoefdectric & Communications Lines” that only
grants the right to construct and maintain “linesth@ transmission and distribution of electric energy
and all appurtenances and applianuesessary in connection therewith.”

1 Ccategory 2C court orders condemning easements ndhtailanguage: “for electrical power utility and
communication purposes, including the perpetugitrio construct... and maintain an electrical
transmission system... and all appurtenances thereto, including communication equipment as well as
communication systems that may be requireddot not limited to the commercial transmission of
communications.”

12 category 3 easement language includes the tagimiaintain and operate “such underground
communication systems as the Grantees may fromttrtime require...”; “to make use thereof for
communication purposes including... the perpetual right to... operate a communication line and
equipment”; to maintain and operate “one orenonder ground fiber optic cables” and “to license,
permit or otherwise agree to the joint use or occupahthe fiber optic cables or conduits by any other
person, association or corporation for telephone or telecommuamisgiurposes”; to construct and
operate “underground facilities sgat consisting of such communiican and other broadband service
cables...”; “to make use thereof for fiber opt@@mmunication purposes, including... maintain an
underground fiber optic communicationdin”; and “fiber optic cableral all appurtenances thereto.”
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that every question presented in the litiganaunst be capable oésolution in one fell
swoop. Upon rigorous review, the Court detiies that Plaintiffs’ seven categories of
easements allow the Courtdaddress the common questions presented in an efficient and
holistic manner, and that variations indaage are not so substantial as to cause
individual questions of easemarunstruction to predominate.

These similarities distingsh the instant case froal-Mart, in which the
plaintiffs tried “to sue ... literally millions cémployment decisiorst once” without any
“glue” tying the decisions together. 131C3. at 2552. Here there are only seven
categories of easements, two of which contiavast majority of the easements, and
within each class the “purpddanguage is substantialthe same. As such, although
there are 6,900 easements, the Court wily oiled to engage in seven inquiries
regarding the proper interpretation of theesasnt language. Examination of these seven
categories of easements “will produce a comm@uaswer to the crucial question[s]” of
whether Defendants exceeded the scope of the easements and whether, even if they did
not, Defendants have the right to useitlkasements for commercial communications
purposes under Missouri lawmd. Although there will be vaations in the language of
the easements in terms of question oner#fsiance, some easements do not mention
communications use, some permit commutnice use but do not mention commercial
use, and some permit communications asd potentially commercial use — the
variations are not so substantial that@wairt’s analysis would devolve into myriad
individual analysis. Rather, the answers to the common questions will resolve central

issues involving Defendants’ liability “in orstroke.” For this reason, the seven
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categories of easements with slight variatiohanguage within each category do not
defeat predominance.

However, there is one group of easementsshatild not be included in the class.
Defendant Sho-Me has identified 72&ements which contain clauses requiring
arbitration for damage claims. Plaintiffave not addressed this argument. Given the
strict rules concerning arbitration and thek of response by Plaintiffs, the Court
determines that the easemerudstaining arbitration clauseslimot be included in class
treatment since the arbitration language widlgant issues material to the resolution of
those class members’ claims and the abdn question is likely to predominate over
iIsSsues common to the class.

d. Affirmative Defenses

Defendants claim that thevill present affirmative defenses that will require
individualized, fact-intensive litigation aridus will defeat predominance. Defendants
argue that Missouri’s five-year statute of linikeas applies, and that they installed the
majority of their fiber optic cable at leashe years ago. They claim that the class
members discovered or couldvieadiscovered the presence of the cable on their property
shortly after installation, and so their claiare time-barred. They also argue that some
class members may have acquiesced to #spass. This, Defendants argue, creates the
need for individual investigation edsues of notice and consent.

However, this argument misstates the natdifélaintiffs’ claim. Plaintiffs do not
argue that the installation tife fiber optic cable was itself a trespass; rather, the alleged

trespass is the use of the fiber optic edbl commercial telecommunications purposes
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outside the scope of the easement. As su@hirégspass is arguably a continuing wrong,
such that “a right of action exists for tdamages suffered within the statutory period
immediately preceding suit.Davis v. Laclede Gas G603 S.W.2d 554, 556 (Mo.
1980). Additionally, Defendants have not presented sufficient exedivat individual
class members knew of and acquiesceddaiie of the fiber optic cable on their
property for commercial telecommunications uséempareMelton ex rel. Dutton v.
Carolina Power & Light Cp283 F.R.D.280, 296 (D.S.Q012) (defendants offered
detailed examples of notice they gave classbers that they wenasing their fiber optic
cable for telecommunications purposes). tiies Eighth Circuit has made cleathé
relevance of such [affirmative] defenses masssubjected to the same rigorous inquiry
as plaintiffs’ claims.” Zurn Pex 644 F.3d at 619. Defeadts have not borne this
burden. To the extent that Defendants aijue that class members were on notice of
the commercial fiber optics use outside theuaht statute of limitations, this issue will
not defeat class certificatiohecause in Missouri noticeas objective reasonable person
standard.See Bus. Men's Ass@o. of Am. v. Grahan®84 S.W.2d 501, 507 (Mo. 1999)
(damages become “capableastcertainment” when “a re@sably prudenperson [would
be] on notice of a potentially actionable injury”). As such, whether notice existed may be
determined on a class-wide basis. Festhreasons, Defendants’ claimed affirmative
defenses do not create individual issued tll overwhelm the common issues in this
case.

For the above reasons, IR23(b)(3)’s predominance requirement is met.

2. Superiority
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The final requirement of Rule 23(b)(3) isattlthe class action form be superior to
other methods of adjudicatioiired. R. Civ. P. 23(b)(3)ln determining whether a class
action is the superior vehiclerfbtigation, courts considemter alia, the difficulties
likely to be encountered in the management of the acAomchem521 U.S. at 616, 117
S. Ct. at 2246. Defendants contend #satertaining the class members and managing the
class would be an overly swlicated, time-consuming pra&® and so a class action is
not a superior method for adjudication. Some courts have considered “ascertainability”
to be an implicit requirement of Rule 23(while “manageabilityfs a consideration
under 23(b)(3).See, e.g., Dumas v. Albers Med., |12005 WL 2172030 at *7 (W.D.

Mo. Sept. 7, 2005); 1 WilliarB. Rubenstein & Alba Cort Newberg on Class Actiofgs

3:1, 8§ 4:72 (5th ed. 2011 he Court will address both togeth as “[w]hether addressed
under the heading of ‘ascertainability’ or ‘nageability,’ the fact nmains that in order
for a class to be certified, the proposed<iasist be both ascertainable in theory and
readily identifiable (thus, adminrsitively manageable) in factDumas,2005 WL
2172030 at *7; Rubenstein & Conte, sy®a:10 (“few circuit courts have identified
membership as an implicit requirement, and even those district courts that nominally
recognize the requirement... often fail f{gpdy it as a requirement distinct from
ascertainability.”). The Court determines ttiad class is both sufficiently ascertainable
for purposes of notice, and sufficiently manalgle for purposes of claims administration.
a. Ascertainability
There are two points in thiigation when identifying @dss members is necessary

— notice, which under Rule 23(b)(3) is requissdthat class members may opt-out if they
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choose, and claims administration, whicktdbutes damages among the members should
Defendants be found liablé&seeRubenstein & Conte, supr@ 3:1. The court must be

able to readily ascertainads members in order to permembers to dpout and to
determine who is or is not bound by the judgtnérhe process of identification must be
sufficient to satisfy due process but alsocdint enough to prevent the court from being

bogged down in individual inquiresSeel Joseph M. McLaughlin, McLaughlin on Class

Actions § 4:2 (9th ed. 2012); Rubenstein & Conte, supré:4.

Plaintiffs state that membeiighn the class is determindy what land is at issue
and who the owners of the land arenare during the period of commercial
telecommunications usé. Plaintiffs’ proposed noticprogram will include direct mail
notice to a database of individuals who receive tax billth®itand parcels in question; a
published notice for members not in the Batse; an 800-number that potential members
can call for more information; and a websitigh information on the class action. [Doc.
#211 — Plaintiff's Reply].

For purposes of notice for a 23(b)(3) clddise court must direct to class members
the best notice that is practicable underdineumstances, including individual notice to
all members who can be identified through reasonable effort.” Fed. R. Civ. P.
23(c)(2)(B). As the District Court of Maachusetts has explained, “[sJomething less
than actual notice to all clagsembers is tolerated in orderstrike a balance between

the due process concerns dhne need foa mechanism,e., the class action, to

3 The land underlying Sho-Me’s fiber optic coloi has already been determined, [Doc. #199-5 —
Affidavit of Paula Doolitte], and it should not be déffilt to conduct a similar analysis to determine the
land underlying KAMQ's corridor.
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efficiently litigate certain casasvolving numerous parties.In re Massachusetts Diet
Drug Litig., 338 F. Supp. 2d 19209 (D. Mass. 2004¥ee also Phillips Petroleum Co. v.
Shutts 472 U.S. 797, 812, 105 6t. 2965, 2974 (1985) fbtice must be the best
practicable, reasonably calculated, undethalcircumstances, to apprise interested
parties of the pendency of the action andrdfthbem an opportunity to present their
objections.”) (internal quotes omitted).

Defendants rely oMelton ex rel. Dutton WCarolina Power & Light Cofor the
proposition that in fiber opticsable cases such as thistitee search would be the only
way to comport with the notice requirements for a Rule 23(b)(3) class.” 283 F.R.D. at
299. TheMeltoncourt citedEisen v. Carlisle & Jacqueljim17 U.S. 156, 94 S. Ct. 2140
(1974) in support of this proposition. Howevieisenonly held that “individual notice
must be provided to those class members arkadentifiable througheasonable effort.”
Id. at 175, 94 S. Ct. at 2151. Itig the Court to determine what constitutes a
“reasonable effort” after reviewing the aadble information and possible means of
identifying class memberd€vans & Green, LLP v. That's Great News, |.PG12 WL
4888471 at *4 (W.D. Mo. Oct. 12012) (“the mechanics ofémotice process are left to
the discretion of the court subject onlythe broad ‘reasonableness’ standards imposed
by due process.”) (quotin@runin v. Int'l House of Pancakesl3 F.2d 114, 121 (8th Cir.

1975)); 3 Alba Conte & Herbert Blewberg, Newberg on Class Actiofs8:2 (4th ed.

2002). “What constitutes the best notice pcable under the circumstances depends on

several factors, including the size of thasd, whether the class members can be easily
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identified, and the probabilitthat notice will reach the inteled persons.” McLaughlin,
supra § 5:80™"

Defendants point to this Court’s previoQsder denying their Motion to Dismiss
[Doc. #81] as evidenddat the Court has embraced the reasonirgedfon
However, the Court’s previous Order dealt vitik issue of subject matter jurisdiction;
the issue there was whether the Court casklme that class members were Missouri
citizens if their tax billing addresses wereMissouri, whereas in the instant case the
Issue is what constitutes “reasonable effortéti@ct the “best practicable notice” of the
class action. In its previous holdingetGourt did not determine that the tax billing
addresses are not the addresses of therolasters, merely that tax billing addresses
could not be used to presumigzenship. Defend#s have not argued that the tax billing
addresses are not the relevant addressasrint property owners or their legal
representatives; they argue that tax billgiresses do not allow the court to provide
notice to all potential class members, sastpast class members, class members who
claim an interest by adverse possessiohgos or devisees. However, under Rule
23(c)(2)(B), the Court is only required toopide the best practicable notice to those
members identifiable by reasonable effortot achieve actual notice on every potential
class member. Tax billing addressesasaifficient means of achieving notice on

individual members because the persone vdteive the tax bill are either owners

14 Defendants’ contention that the notice requirerfiena class action settlement is less stringent is not
accurate. Regardless of whether a Rule 23(lg)&3f action is being settled or proceeding through
litigation, the “best practicable” notice requireme of Rule 23(c)(2)(B) must be satisfieBee

Grunewald v. Kasperbaug235 F.R.D. 599, 609 (E.D. Pa. 2006).
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themselves or the legal representativethefowners, and so tipeobability that notice
will reach the intended persons is high.

Furthermore, if, aBefendants contend, a title seaacheach parcel of land would
be time-consuming and onerous, it is cleady the best means practicable of providing
notice. SeeFisher, 217 F.R.D. at 227 (“if Defendanare correct that identifying each
individual class member witequire a title search andrgay and that such cannot
possibly be accomplished withinreasonable time, thp@opriate remedy in that
eventuality will be to providéhe most reasonable, alternédem of notice.”). Rather,
Plaintiffs’ proposed means of effectingtioe is the best practicable under the
circumstances. Although past owners wok receive personal notice like the current
owners notified through the tax billing aédses, the additional methods of notice
employed by Plaintiffs (the website, 800-nwenband publication) are adequate means of
reaching unknown memberSee, e.g., Evan2012 WL 4888471 at *4 (“Individual
notice should be given to those whose naamesaddresses are known, and for those who
are not known, publication is sufficient.Ajberton v. Commonwealth Land Title Ins.

Co, 2010 WL 1049581 at *3 (bB. Pa. Mar. 17, 2010) (approving a notice plan that
included providing individual notice to 2/3 thfe estimated class, issuing a press release
to hundreds of local media outlets, and establishing a welisai@) v. United Sec. Life
Co, 59 F.R.D. 25, 42 (S.D. lowa 1972) (rc&timay be effected by individual mailing to
members who can be readily identifiaad publication for members who are
unidentifiable or not locatable) (citifdullane v. Central Hanover Bank & Trust Co.

339 U.S. 306, 70 Ct. 652 (1950)).
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b. M anageability

Defendants also argue that the clagsisianageable. However, “dismissal for
management reasons is never favordd.fe Workers’ Comp.130 F.R.D. 99, 110 (D.
Minn. 1990);see alsdConte & Newburg, supr& 9:12 (4th ed. 2013) (“Class suits
should rarely be denied or decertifiedetp because class management problems are
complex.”). Manageability “should be considerady in relation to alternative means of
adjudication and thus should rm¢ used to deny certiition in the fact of novel
challenges”; lack of manageability justifidenial of certification “only where the
attention and resources whiclowd have to be devoted stiycto administrative matters
will overwhelm any relief ultimately acuing to the @intiff class.” Fisher, 217 F.R.D.
at 227 (internal quotes omitted).

As with their argument regarding aseengbility, Defendants claim the class is
unmanageable because articulation of a ctd#imjury and determination of liability
would require proof of title for each classmger. However, Missouri law only requires
that the party claiming trespass has a “leggitrto possession” that trumps that of the
defendants, not perfect titlént'| Bhd. of Elec. Workers v. Monse&85 S.W.3d 105,

108 (Mo. Ct. App. 2011)Stewart v. Sidip358 S.W.3d 524, 527 (Mo. Ct. App. 2012).
Possession may be shown by actual possgsdeed, or constructive possessidaycox
v. E.M. Harris Bldg. Cq.754 S.W.2d 931, 934 (Mo. Gipp. 1988). Thus, potential
class members do not needptove title in order to artidate or prove a claim of

trespass.
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Additionally, a class action is clearly theost efficient meamof resolving the
class members’ claims. Unélother cases where courty@alenied certification on
manageability grounds, this is not a cagere the class spanuiltiple states and
involves multiple isses of state lawin re Premprg 230 F.R.D. 555, 568 (E.D. Ark.
2005); where the class mesarb are nearly impossible ascertain or notiffSonmore v.
CheckRite Recovery Servs., [r06 F.R.D. 257, 266 (IMinn. 2001); where the
proposed class action contains “what areeality, a myriad of individualized claims,”
Rattray, 253 F.R.D. at 465; or where the dasembers can only béentified via “an
individualized inquiry o the facts and circumstances” of the cBseanas 2005 WL
2172030, at *7. On the contrary, here “gwential class consistd readily identifiable
private landowners located in a defined gephaarea,” and Plaintiffs have articulated a
variety of methods to effect noticéoore 41 Fed. CI. at 398Although the class is
large, Plaintiffs have set forth a processrfanaging the case. Class members who own
land burdened by the winning easents during the relevant g&nperiod will file a claim
form with a sworn statement identifying theriod of their ownership and attaching a
deed. If the parcel at issue is owned by multiple individualszahgensation check will
be issued in all the owners’ names. Ind¢kent that individual issues involving damages
or disputes between competing owneisegrthis will be addressed in claims
administration proceedings as between thraeting owners. “Separate mini-trials, a
special master, later stratification of the classa magistrate may be available to resolve

such issues.'Workers' Comp.130 F.R.D. at 110; Conte & Newburg, sy@®:59
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(“there are numerous meansadable for resolving irredulsle individual issues,
primarily through the use of delegation to nsigites, special masters, and others...”).

Additionally, class actions are supena@hicles for addressing wrongs when the
members’ damages are too small to makievidual litigation worthwhile. “The policy
at the very core of the class action med$rans to overcome ghproblem that small
recoveries do not provide the incentive &my individual to bring a solo action
prosecuting his or her rights. A class antsolves this problem by aggregating the
relatively paltry potential recoveries insomething worth sonoae's (usually an
attorney's) labor.”’Amchem521 U.S. at 617, 117 S. Ct. at 2246 (citihgce v. Van Ru
Credit Corp, 109 F.3d 338, 344 (7th Cir. 1997)Vhere, absent class certification,
“there would be thousands ioidividual actions each relygnon identical conduct by [the
defendant] and each asserting small clairag;lass action issuperior method for
litigation. Janson v. LegalZoom.com, In271 F.R.D. 506512 (W.D. Mo. 2010)
(referencing?axton 688 F.2d at 561). Here, the ambahdamages in question for each
individual landowner is likely too snab making bringing an individual suit
worthwhile. As such, a class action is Huperior means of adjudicating this case.
1. Conclusion

For the above stated reasons, Plaintiffetion to Certify Class [Doc. #146] is
GRANTED. Pursuant to Rule 23(c)getiCourt certifies the following class:

All persons who own or owned land in $douri underlying Defendants’ electric-

transmission lines that is burdened byeasement with eithédefendant or their

subsidiaries, which easement does not corgaiarbitration clause, and on or in
which a Defendant has licensed flieer optic cable for commercial-
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telecommunication uses or has usisglfiber optic cable for commercial-
telecommunication uses.

The attorneys and law firms representing PlHstre appointed as aosel for the Class.

Fed. R. Civ. P. 23(q).

s/ NANETTE K. LAUGHREY
NANETTEK. LAUGHREY
United States District Judge

Dated: July 25, 2013
Jefferson City, Missouri
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