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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

THE CALLAWAY BANK, )
Haintiff, ))
V. 3 N0.12-4159-CV-C-MIW
BANK OF THE WEST, 3)

Defendant. )

ORDER

Defendant Bank of the West filed a nwootifor summary judgment on September 25,
2013 (Doc. 56). Plaintiff The Callaway Bank Hiesd suggestions in opposition (Doc. 63), and
Defendant has filed reply suggestions in supfiooc. 72). An oral argument was held on the
motion on January 13, 2014.

Backaround

This is a civil case filed by one bank aggtianother bank. Because of the extensive
nature of the factual details, this Court will biyeset forth an overview of the facts, which are
more fully set forth in the record. The Courshraviewed all of the filings related to summary
judgment.

In July of 2006, Kevin Asbury had a cattle loaith U.S. Bank that he moved to Bank of
the West. Asbury’s credit agreement with Bankhaf West provided for a loan to Asbury for
$4,000,000 for which Bank of the West took a secumitgrest in thousands of head of cattle
(4,965 head of cattle were iresgied during a prefunding collaa¢ispection by Bank of the
West) believed to be owned by Asbury, and off@sonal property of Asbury. Pursuant to the
terms of the Credit Agreement between Askamg Bank of the West, Bank of the West was
allowed to monitor the cattle collateral that weeeuring the credit extended to Asbury. As a
part of this monitoring, Asbury euld provide Bank of the Westith periodic livestock position
reports in a form provided by Bank of the WeB&nk of the West would then conduct on-site
inspections of Asbury’s cattle inaer to verify the existence ofdltattle pledged as security for
the $4,000,000 loan.
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In December of 2006, Asbury was to provide a periodic livestock position report to Bank
of the West. In January of 2007, Bank of West conducted a routirma-site inspection of
Asbury’s cattle. During this inspection, Banktbé West was unable to view all of Asbury’s
cattle. Asbury explained to Bank of the West thaty were unable to see all the cattle due to
bad weather and road conditions. At some fomer to the January 20@¥-site inspection of
Asbury’s cattle, Bank of the West receivetbimation that Asbury cad for cattle owned by
other persons. Specifically, bank officials leartigat Asbury cared for cattle owned by Robert
Sands, a then-potential cliepft Bank of the West.

A few days after the incomplete January 2087site collateral cattle inspection, a Bank
of the West representative samt email to Asbury requestingalow-up inspection in order to
count the cattle that could not be seen. Thailerquested that the inspection take place “this
Thursday” in order to ensure that both Asbang Robert Sands would be present for this
follow-up inspection. The email stated that imfjdour of the cattle of Asbury and Sand was
appropriate in order to ensute integrity of the inspectiorts their respective cattle. The
follow-up inspection requested by Bank of thestMeever occurred. On March 8, 2007, Asbury
moved his loan from Bank of the West to T®&llaway Bank. Asbury paid off his loan with
Bank of the West and enteredara security agreeamt with The Callaway Bank in the amount
of $4,000,000 with The Callaway Bank taking a secunitgrest in Asbury’s cattle (5,005 head
of cattle) and some of Asbury’s other assets.

In April of 2008, Asbury advised The Callaway Bank he needed more borrowing
availability than The Callaway Bank could offand therefore, was looking to move his loan to
another lender, Rabo Agrifinance. Asbury, leoer, never moved his loan. In August 2008,
Asbury defaulted on his loan with The Callavwggnk. In late September/early October of 2008,
when The Callaway Bank attempted to repossess collateral from Asbury, he admitted he did not
own the cattle he had pledged to The Gedig Bank as collateral for his loan.

Since Asbury’s default, The Callaway Banlkshaken a resulting loss of more than
$3,000,000 on its loan to Asbury. In June of 2011, Asbury pled guilty to various federal felony
charges relating to a fraudulent scheme in tviie falsely represented he owned many more
cattle than he actually did order to obtain the $4,000,000 lolsom The Callaway Bank.

The Callaway Bank filed a civil complaint against Bank of the West with this Court on
June 11, 2012. The Callaway Bank’s complaint alleges multiple counts against Bank of the



West related to the Asbury cattle loan: (Buid/conspiracy to commit fraud; (2) negligent
misrepresentation; (3) aiding and abetting/emagement; (4) money had and received; and (5)
unjust enrichment. The Callaway Bank resfsaelief in the amount of $3,071,599.88, plus
prejudgment interest, as well a judgment iraamount sufficient to push defendant for its
conduct, and for attorney fees, expenses and costs.
Standard

Rule 56(c) of the Federal Rules of CiRitocedure requires "the entry of summary
judgment . . . against a party who fails to malshawing sufficient to eskdish the existence of
an element essential to that party's case, anehazh that party will bear the burden of proof at
trial." Celotex Corp. v. Catrett, 477 U.S. 3B22 (1986). The burden on the party moving for

summary judgment "is only to demonstrate that the record does not disclose a genuine
dispute on a material factCity of Mt. Pleasant, lowa \Associated Elec. Co-Op., 838 F.2d
268, 273 (8th Cir. 1988).

Once the moving party has done so, the bhustefts to the nonmoving party to go

beyond his pleadings and show, by affidavit ofdgpositions, answers to interrogatories, and

admissions on file," that there igyanuine issue of fact to be régd at trial. _Celotex, 477 U.S.

at 323. Evidence of a disputittual issue which is meretplorable or not significantly
probative, however, will not prevent entrysafmmary judgment. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986).

Summary judgment, howevers"an extreme remedy, to geanted only if no genuine
issue exists as to any matdriact." Hass v. Weiner, 765 F.2d 123, 124 (8th Cir. 1985). In
ruling on a motion for summgjudgment, this court must viewvill &acts in a light most favorable

to the nonmoving party, and that party must isecéhe benefit of all reasonable inferences
drawn from the facts. RobinsonMonaghan, 864 F.2d 622, 624 (8th Cir. 1989).

If "there is no genuine issue as to any matdact and . . . the movant is entitled to

judgment as a matter of law," the court must gsaimmary judgment. BeR. Civ. P. 56(c).
Discussion
Upon review, this Court finds that the extimesfactual details submitted by the parties in
their summary judgment pleadings (Docs. 56, 57ar8 72) show many issues of material fact
remain in dispute as to the claims of The Callaway Bank against Bank of the West. These
factual disputes include the ldwd# knowledge Bank of the Webkad regarding improprieties in



Asbury’s cattle collateral, andhat participation/actions Bank of the West took, based on its
knowledge, in moving Asbury’s loan from Banktbe West to another lender, The Callaway
Bank. See Rest. 2d Torts, § 876 (1979) (liabifjor harm resulting toa third person from
tortious conduct of another, oresubject to liability if he&knows that the other’s conduct
constitutes a breach of duty and gives substaadisiktance or encouragement to the other so to
conduct himself”); American Bank of Saul v. TD Bank, N.A., 713 F.3d 455, 463-64' (Gir.

2013) (district court correctly found that bank’stpapation was sufficiento send the question

to the jury; participation of lendevas more than mere consent). Cf. In re Sharp Int’l Corp., 403

F.3d 43 (2nd Cir. 2005) (lender'sresent to corporation acquirimgw debt was not affirmative
assistance but rather was mere forebearandehenefore, did notugpport aiding and abetting
claim). The disputed issues of fact in thise@revent this Court from granting the motion of
Bank of the West for summary judgment. Whensidering the facts in the light most favorable
to The Callaway Bank, the nonmoving party, and giving The Callaway Bank the benefit of all
reasonable inferences from the facts, there iscseiffi evidence from whica jury could return a
verdict for The Callaway Bank. Accordingly,

IT IS ORDERED that defendant Bank oktlivest's motion for summary judgment is
denied. [56]

Dated this 27 day of January, 2014, afferson City, Missouri.

MATT J. WHITWORTH
UnitedStatesMagistrateJudge




