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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

ROBERT WALZ, )
)

Plaintiff, )

)

V. ) No. 2:12-CV-04188-NKL

)

FEDEX OFFICE AND PRINT SERVICES,
INC., )
)

Defendant. )

ORDER

Plaintiff Robert Walz moves to remandstidiversity case back to the Circuit
Court of Cole County, Missouri [Doc. # 3\Walz argues that this Court lacks subject
matter jurisdiction because Def#gant FedEx Office and PtiGervices, Inc. (“FedEx”),
has not proven that the amount in controyersceeds $75,000. For the reasons set forth
below, Walz’'s motion to remand GRANTED and the case is REMANDED.
l. Background

On June 13, 2012, Walz filed suit agstiFedEX in the Circuit Court of Cole
County, Missouri, claiming discriminatotgrmination in violation of the Missouri
Human Rights Act (“MHRA”). [Doc. # 1-1 at 9]Walz alleges that he incurred “actual
damages including, but not limited to, a loss of income, loss of employment benefits, loss
of self-esteem and enjoymenftlife, embarrassment, humiliai, emotional distress and

mental anguish.” [Doc. # 1-1 at 9]. Waeeks compensatory damages as well as
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punitive damages and attorney’s fees. [Bbt-1 at 10]. Theomplaint does not
specify the amount of damages sought.

FedEx filed its notice of removal in thease on July 17, 2013asserting diversity
jurisdiction pursuant to 28 U.S.C. § 1332.0[D# 1 at 1]. It is undisputed that the
parties are diverse. Consequently, the gakestion presented is whether the amount in
controversy exceeds the juristibimal amount of $75,000See§ 1332(a).

The parties submitted evidence relevaniMalz’s claims for lost wages and
benefits. FedEx attached to its oppositioefthe affidavit of Jackie Jalomo, Manager
of Compensation and Benefity FedEx. Ms. Jalomo avs that, while employed by
FedEx, Walz received an annual salary of,868.80, and benefitsorth $8,179.80 per
year. [Doc. # 7-1 at 1]. In response, Watacted to his reply brief his own affidavit.
Walz avers that FedEx termiedthis employment on or aliod@ctober 14, 2011, and that
he subsequently secured other employmerir@bout March 7, 2012. [Doc. # 13-1 at
1]. Walz further attests that his newasg is $36,800.00. [Doc. # 13-1 at 1].

II.  Discussion

Where the complaint does not allegepacific amount of damages, the removing
party “must prove by a preponderance & évidence that the amount in controversy
exceeds $75,000.In re Minn. Mut. Life Ins. Co. Sales Practices Litig46 F.3d 830,
834 (8th Cir. 2003). In making this daetanation, the question is not whether the
damages will exceed the jurisdictional amoumit whether a fact finder might legally
find that the damages exceed that amo@al! v. Hershey Co557 F.3d 953, 959 (8th

Cir. 2009). While this is a relatively perssive standard, the removing party must still
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provide “some specific facts or evidence d@strating that the jurisdictional amount has
been met.”Hill v. Ford Motor Co, 324 F. Supp. 2d 1028036 (E.D.Mo. 2004).

In addition, because removal restritttee power of the states to resolve
controversies in their own courts,” removagquirements are strictly construedichols
v. Harbor Venture, In¢.284 F.3d 857, 861 (8th Cir. 2008ge alsdsramc v. Millar
Elevator Co, 3 F. Supp. 2d 1082, 1083-84 (ENdo. 1998) (“The amount in controversy
requirement . . . is strictly construed,itssunderlying purpose is to limit the federal
courts’ diversity caseload.” (citingnyder v. Harris394 U.S. 332339 (1969))).
Consequently, the Court must resolve all doubts about federal jurisdiction in favor of
remand.Cent. lowa Power Coop. v. Midwestlep. Transmission Sys. Operator, Jnc.
561 F.3d 904, 912 (8th Cir. 2009).

Based on the evidence prded by the parties, Walz#amages for lost wages and
benefits appear to fall well below the juristibnal amount. At premnt, based on Walz’s
evidence of mitigation, Walz'slaims for back pay and bdiis are worth approximately
$36,777.93. Nearly two years would haveéss for this amoumd exceed $75,000.
This does not end the discussion, however, lmethe Court must alsake into account
Walz’s claims for emotional distregaynitive damages, and attorney’s fe&ge
Crawford v. F. Hoffman-La Roche Lt@67 F.3d 760, 766 (8th Cir. 2001) (noting that
punitive damages and statutory attorneyé&sfeount toward the jurisdictional minimum
for diversity jurisdiction).

With respect to Walz’s alm for emotional distress,diCourt notes that Walz’s

complaint contains only the bare allegatioatt¥Walz suffered “loss of self-esteem and
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enjoyment of life, embarrassment, humiliatiemotional distress and mental anguish.”
[Doc. # 1-1 at 9]. Although FedEx cites/seal cases where thedht Circuit affirmed
substantial emotional distress awards in MHé&&ses [Doc. # 7 at 4-5], FedEx does not
discuss whether those cases are at etilidly similar to the present cas€éf. Eidson v.
Midwest Vet. Supply CaNo. 06-0454-CV-W-FJG, 2004/L 3060139, at5 (W.D. Mo.

Oct. 25, 2006) (finding no diversity juristion where “the facts as presented . . .
differ[ed] substantially from reported MHR&ases in which plaintiffs have been

awarded emotional distress damages exceeding . . . the jurisdictional minimum.”). The
fact that such awards may be possible itatercircumstances does not, on its own, make
it any more likely that such an amount mightawearded in this case. In fact, the court in
Eidsonfound that, in cases that alleged emdl distress without any claim of medical
treatment or medically diagnosable conditiplaintiffs who did recover for emotional
distress recovered very modest amouse idat *4. The complaint in this case, which
is all that is before the Court on thssue, contains no allegations of a medically
diagnosable illness or medical treatment.

FedEx’'s argument is similarly deficientttvregard to punitie damages. FedEx
argues that Walz's complaint requests punitive damages but does not discuss whether the
allegations in Walz’s complaint, if provemight justify such an award. Essentially,
FedEx asks the Court to conclude that theamin controversy in this case more likely
than not exceeds $75,000 simplycause punitive damage adsare available in select

MHRA cases.



However, the mere fact that the jplafif has asserted a claim for punitive

damages does not relieve the defendamthe removing party, of its

burden to establish the proprietyremoval jurisdiction nor necessarily

establish that it is more likely tharot the case that the amount in

controversy will exceed [the jurisdional minimum]. . . . Thus, when a

party challenges the amount in caversy, the district court errs by

looking only at theallegationof punitive or exemplary damages as

sufficing to establish the reaitie amount in controversy.
McCorkindale v. Am. Hoe Assurance Co./A.1.A09 F. Supp. 646, 655 (N.D. lowa
1995);see also State of Mo. ex rel.rRigcot Cnty. v. Western Sur. C81 F.3d 170, 173
(8th Cir. 1995) (“When determining the amoumtontroversy, we scrutinize a claim for
punitive damages more closely than a claimaiciual damages to &ure that Congress’s
limits on diversity jurisdictiorare properly observed.”Rollwitz v. Burlington N.R.R.
507 F. Supp. 582, 587 (Mont. 1981) (“The defendawctnnot, by unsupported and
contested averment, unilaterally invesst@ourt with jurisdiction; . . . .").

On the record as it standew, the Court cannot conle that it is more likely
than not that Walz could reger punitive damages in an aomt that would satisfy the
jurisdictional minimum in this caseseeBrown v. Bank of Am. Trust & Sav. As281
F. Supp. 82, 84 (N.D. lll. 1968) (“Where, as here, punitive damages are involved, the
judge can exercise more discretion in deteing whether the damages as claimed could
be recovered.”). FedEx points to songngicant punitive damage awards in MHRA
cases. [Doc. # 7 at 4-5]. But “[d]Jamage wklairaised in other cases do not amount to the

type of ‘affirmative showing’ of . . . jusdiction that is required of parties seeking

removal.” Coleman v. S. Norfolk’34 F. Supp. 71921 (E.D. La. 1990).



Moreover, under Missouri law, a pldiii can establish unlawful employment
discrimination by showing thatstiriminatory bias was meredycontributing factor in an
employment decision, as opposed substantial or determining factoRaugherty v.

City of Maryland Heights231 S.W.3d 814, 819 (Mo. 200(n banc). Consequently, a
plaintiff may readily recover without demdregting the type of malice or reckless
indifference required to justify punitive damagésdEx offers no evidence, authority, or
argument that suggests punitive damagesdcbe awarded based the allegations
contained in Walz’s complainiCf. Wiatt v. State Farm Ins. Co860 F. Supp. 2d 1068,
1078-79 (D.N.M. 2007) (granting remand widine removing party did not set forth any
details or particular facts regarding claifos punitive damages, statutory damages, or
attorney’s fees). This is particularly prebdatic considering FedEx must rely heavily on
the punitive damages claim in order to bB&h jurisdiction because, as discussed
previously, the compensatory damageseappo fall well below the jurisdictional
minimum.

The record is even apser with respect to the claior attorney’s fees. There is
no evidence or argument regarding any feearnmed to date or the likely amount of fees
that could be awarded. Moreover, “jurisdictiis measured by the amount . . . as of the
time of the suit, not by the end resulOnePoint Solutions, LLC v. Borche#t86 F.3d
342, 349 (8th Cir. 2007). Consequently, then€as reluctant to speculate too liberally
with regard to attorney’s fees because they are avoidablsubject o v&tion based on
how the case proceedSee Gardynski-LeschugkFord Motor Co, 142 F.3d 955, 959

(7th Cir. 1998) (noting that ¢ml services that have not been and may never be incurred
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are not “in controversy” at the outset of the suit). In any ewdstfFedEXx’s burden to
prove that the jurisdictional getirements are satisfied anddoubt must be resolved in
favor of remand.Cent. lowa Power Coop561 F.3d at 912. hus, FedEXx’s conclusory
reference to the availability attorney’s fees does not suffiteprove that the amount in
controversy requirement is satisfied.

Finally, contrary to FedEx’s contentiahg fact that Walz has not submitted an
affidavit agreeing to cap his damages aaarount less than $75,000.00 is inapposite.
Such a stipulation is not necessary foraindlff to succeed on a motion to remand.
Gramg 3 F. Supp. 2d at 1084. the cases cited by FedEXx, thlaintiffs were required to
prove to a legal certainty that damagesen@elow the jurisdictional amount, either
because the decision predatedefinitive resolution of wétt standard applies when
assessing jurisdictional sufficienggeDodge v. Jenny Craig Weight Loss Ctrs., Inc.
No. 4:94CV2084MLM, 995 WL 406960, at *1-2 (E.D. M@an. 10, 1995), or because
the court first concluded that the defendawet its burden of proving that the amount in
controversy exceeded the jurisdictional amoseé&Brooks v. KellyNo. 4:11CV01510,
2011 WL 6009657, at *3 (B. Mo. Dec. 1, 2011kee alsdBell, 557 F.3d at 956 (“Once
the removing parthas established by@eponderance of the evidence that the
jurisdictional minimum is satisfiedemand is only appropriate if the plaintiff can
establish to a legal certainty that thaicl is for less than the requisite amount.”
(emphasis added)). Because Fetigs not first met its burden this case, the lack of a

stipulation by Walz doesot affect the result.



In sum, the provable daages are currently well belahe jurisdictional minimum
and FedEx’s further attempts to provattthe amount in controversy exceeds the
jurisdictional amount are based on conclusasgertions and conjecture. Although
damages in excess of the jurisdictional amavere awarded in some MHRA cases,
other cases cited by Walz demtate that a lesser award gually possible in this case.
In weighing these contrapossibilities, the Court mustselve all doubt in favor of
remand. SeeCent. lowa Power Coop561 F.3d at 912. Furthermore, on review of the
allegations in the complaint, a lesser alveeems more likely and FedEx presents no
evidence or argument thatiggests otherwise. While it is a close call, it is FedEx’s
burden to prove that the jurisdictional requissts are met and FedEx has failed to prove
by a preponderance of the evidence thaatheunt in controversy exceeds $75,000.00.
1. Conclusion

For the foregoing reasons, Walz’s nootito remand [Doc. # 3] is GRANTED and

the case is hereby REMANMDEto the Circuit Court o€Cole County, Missouri.

s/ Nanette K. Laughrey
NANETTEK. LAUGHREY
United States District Judge

Dated: _November 2, 2012
Jefferson City, Missouri




