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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

THOMAS T. LONERGAN and CYNTHIA)

M. LONERGAN, )
)
Plaintiffs, )
) No. 2:12-CV-04226-NKL
V. )
)
BANK OF AMERICA, N.A,, etal., )
)
Defendants. )
ORDER

Defendant Bank of America, N.A.tffe Bank”), for itself individually and as
successor by merger to Countrywide BankBKSCountrywide”), moves to dismiss the
Amended Complaint of Plairits Thomas and Cynthia Lonexg for failure to state a
claim [Docs. ## 4, 38]. For the reasons sehfbelow, the Bank’s motion to dismiss is
DENIED.

l. Background and Factual Allegations

In the spring 02007, the Lonergans engagedala Thomas, then a mortgage
broker for First Ohio Banc and Lending, If&=irst Ohio”), in order to refinance two
mortgages on their home. On April 30, 20t& Lonergans closed on a refinancing deal
with Countrywide, fomwhich First Ohio received a conmsion. At the closing, the
Lonergans signed two promissory notefawor of Countrywide in the amounts of

$2,000,000 and $246,000, respectively. Theswotere secured by two deeds of trust.
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The first note had a fixed interest rate/of5 percent for the first sixty months.
After sixty months, on May 1, 2012, the irgst rate would change to an adjustable
interest rate. This daten@ any subsequent date on whilbh adjustable interest rate
could change, was referred to as the IstieRate Change Date. The note required
monthly payments of $8,164.82 until the first Interest Rate Change Date.

The Lonergans allege that the terms &f tiote were concealed from them at the
closing and differed significantly from whatas previously promised to them.
According to the Lonergan$homas repeatedlyld them during discussions leading up
to the closing that their approximate mogthhyment for the first mortgage would be
$4,6000.00 for the first sixty months. In atitsh, First Ohio sent the Lonergans a “Good
Faith Estimate” dated February 24, 2007jchhndicated that the monthly payment
would be $4,166.67 for theréit sixty months. This was less than the monthly payment
the Lonergans were required to make undeir thriginal mortgage and the sole reason
the Lonergans entered into the refinancing arrangement.

On the morning of the closing, the hergans spoke witfihomas on the phone
and Thomas told them that he had reviewezlclosing documents and everything was in
order. Thomas informedém that the amount of the monthly payment would be
$4,583.00 for the firssixty months. That afternooa,settlement agent from American
Title Solutions went to the lteergans’ home to complete tbesing. The agent was very
late and told the Lonergans that she hadharatlosing to completafter finishing with

them. The documents for thothe first and second mortgages had to be signed.



As a result, the papers were signedxgseditiously as possible and the agent did
not review the terms of the closing docunsewtith the Lonergans at the signing. The
Lonergans, relying on the representations Thomade to them earlier that day, believed
the documents conformed to the prior prasismade during the refinancing process.
The Lonergans were not alttereview the documents at the closing and consequently
did not see that the note they signed regumenthly payments of $8,164.82 for the first
sixty months. In addition, the Lonergatid not see the references to the Maximum
Principal Balance, also referred to as Maximum Negative Amortization Cap, which
had never before been mentioned.

The Lonergans did not beme aware of the higheranthly payment until they
received their first billing statement from @urywide, on or aboulay 25, 2007. The
Lonergans contacted Thomas to addteesssue and Thomasld them that
Countrywide had misled Fir€hio into believing that # minimum payment would be
lower. Thomas also told ¢h_onergans that@intrywide said nothing could be done
about the much largeninimum payment because the papeese all signed. Over the
next several months, the Lonergans ttedaise the issue with Countrywide, but
Countrywide did not respond to their compta. Ultimately, tle Lonergans resigned
themselves to makinipe larger payment.

The Lonergans did not become awaf¢he significance of the Maximum
Negative Amortization Cap until several yelter. In Jun@011, the Lonergans
received notice that the servicing of their home loan was going to transfer to the Bank on

July 1, 2011. In August 2Q]the Lonergans receivedatice from the Bank indicating

3



that their monthly payment was going to ie&se to $14,848.87 on November 1, 2011.
This surprised the Lonerganas the promissory ngbeovided that their monthly

payment would be $8,164.82 urilay 1, 2012, the first Interest Rate Change Date, with
the first adjusted payment@rdingly due on June 1, 201Zhe Lonergans called the
Bank at the number provided in the notioe avere told to disregard the notice and
continue making monthly payents of $8,164.82. The Lommns subsequently received
multiple statements from the Bank that listealying amounts due on November 1, 2011.
The Lonergans called the Bank fdarification, and they weragain told that a different
payment was not due until June 1, 2012, tancbntinue making muhly payments of
$8,164.82.

On December 24, 201fhe Lonergans received a Notice of Intent to Accelerate,
which indicated that their loamas in serious default and could only be cured if the
Lonergans remitted $22,167.27 onbefore January 18, 2012 closer review of the
closing documents revealed a referendadéoMaximum Principal Balance, which was
115 percent of the amount oktimortgage, or $2,300,000. Under the terms of the note, if
at any point during repayment the unpgichcipal reached this amount, the monthly
payment would be adjusted to the amount se&®y to pay the interest portion of their
loan payment. This explained the unexpectedeimse in payment. &M an interest rate
of 7.75 percent and a monthly paymen$8f164.82, the balance on the loan would
necessarily reach the Maximupnincipal Balance prior to the expiration of the sixty

month fixed-rate period.



Based on the foregoing, the Lonergans cldnat they were the victims of a “bait
and switch” conspiracy. In particular, the Logens allege that threctual amount of the
monthly payment was concealedrir them at the closing wrder to induce them to sign
the note under the belief that its termgeviem accord with the prior, fraudulent
representations made by Countrywide andtfEiso. In additionthe Lonergans claim
that the confusing and inconsistent languagée promissory note and the Defendants’
collective silence regardirthe Maximum Principal Balance fraudulently led them to
believe that their monthlgayment would not changerfthe first sixty-months.

On May 17, 2012, the Lonergans filepr@ seComplaint, which initially
contained seven counts: (1) breach ofitglied covenant of good faith and fair
dealing; (2) breach of contract; (3) unjesirichment; (4) fraud/misrepresentation; (5)
negligence; (6) aiding and abetting; angid@nspiracy. After the Bank’s motion to
dismiss was fully briefed, the Lonergansved to file an Amended Complaint [Doc. #
32], and the Court granted the request [3083]. The Amended Complaint adds a
claim under the Missouri MerchandisinggBtices Act (“MMPA”), but is otherwise
identical to the Lonergahinitial Complaint. Compare[Doc. # 1-1],with [Doc. # 35].

On December 11, 201the Bank moved to dismissethmended Complaint in its
entirety. [Doc. # 38]. The Bank incoraed the arguments froits first motion to
dismiss and added argument regardingignely added eighth count of the Amended
Complaint. Because this argant is substantively identictd the arguments advanced
in the Bank’s first motion to dmiss, as made clear iretdiscussion that follows, both

motions are fit for resolution in this Order.
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II.  Discussion

Pursuant to Federal Rule of Civil Peature (“FRCP”) 12(bg), the Bank moves
to dismiss the Lonergans’ Amaed Complaint for failure tetate a claim. Under FRCP
8(a)(2), a complaint must contain “a short atain statement of the claim showing that
the pleader is entitled to relief.” The comptailoes not have to present “detailed factual
allegations,” but it “must contain sufficientctaial matter, accepted as true, to state a
claim to relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662, 678 (2009)
(quotation omitted). “A claim has facial p&hility when the plaitiff pleads factual
content that allows the coud draw the reasonable inference that the defendant is liable
for the misconduct alleged.ld. When considering a motion to dismiss, the Court must
accept as true the factual allegations conthinghe complaint, and draw all reasonable
inferences from those allegations in favor of the plaintiée Gomez v. Wells Fargo
Bank, N.A.676 F.3d 655, 660 (8th iIC2012). In addition, pro secomplaint must be
liberally construedSmith v. St. Bernards Reg’l Med. Ctt9 F.3d 1254, 1255 (8th Cir.
1994), and is held to a less stringeanstard than one ditafd by an attorneyyalker v.
Reed 104 F.3d 156,37 (8th Cir. 1997).

A.  TheStatute of Limitations

The Bank argues that the statute of limitations bars Counts One, Two, Four,
Seven, and Eighof the Lonergans’ Amended ComplainVhen the irmative defense

of the statute of limitations is asserted imation to dismiss, theomplaint “may not be

! The substantive claims are:) fireach of the implied covenanitgood faith and fair dealing;
(2) breach of contract; (4) fraud/misrepresentation; (7) conspirady(8a violation of the
MMPA.



dismissed unless it clearly establishes ‘oriat® and without exception’ that it is
barred.” Kixmiller v. Bd. of Curators of Lincoln Univ341 S.W.3d 711, 714 (Mo. Ct.
App. 2011) (quotinggheehan v. Sheeha&@01 S.W.2d 57, 59 (Md.995) (en banc)). The
Bank contends that the claims in these five counts are all subject to a five-year statute of
limitations, which began to run on April 32007, the date the bergans signed their
promissory note. Since th®nergans did not file thefComplaint untilMay 17, 2012,
the Bank maintains that theeslaims are barred by the statute of limitations. The
Lonergans respond that their claimgJounts One and Two, breach of the implied
covenant of good faith andifalealing and breach of conttaare governed by a ten-year
statute of limitations. Alternativelyna with respect to #hother three clainfsthe
Lonergans argue that the statute of limitatiditsnot begin to rurat the earliest, until
they received their first loan seahent, on or about May 25, 2007.
1. Which Statute of Limitations Applies

Missouri law provides, in relevant patfiat a five-year statute of limitations
applies to “[a]ll actions upon contracts, obligations or liabilities, express or implied,
except those mentioned in section 516.110,”. Mo. Rev. Stat. § 516.120(1). Section
516.110(1) establishes a terayastatute of limitations fdfja]n action upon any writing,
whether sealed or unsealed, for the payimé&émoney or property.” This includes
promissory notesSabine v. Leonard22 S.W.2d 831, 837 (MA959) (en banc). In

interpreting 8 516.110(1), the Missouri Supreme Court concluded:

% The Lonergans do not, and canmbs$pute that the five-year sta¢ of limitations applies to
their claims of fraud/misrepresentati@onspiracy, and violation of the MMP/ASeeMo. Rev.
Stat. § 516.120.



Taken at its plain meaning, secti®h6.110(1), the ten-year statute of

limitations applies to every breach contract action in whicthe plaintiff

seeks a judgment from the defendanpayment of money the defendant

agreed to pay in a written contract. . This is the application of section

516.010(1) $ic], admittedly quite bwad, that we adopt.
Hughes Dev. Co. v. Omega Realty,®@&1 S.W.2d 615, 61(Mo. 1997) (en banc)
(emphasis added). Accordingly, 8 516.110€éplies only in instances in which an
express written obligation provides for the payrihof money or thdelivery of property
and that the money or property sued fothiat money or property promised by the
language of the writingg Lackawanna Chapter of Ry. & tomotive Historical Soc'y,
Inc. v. St. Louis Cnty., Mo606 F.3d 886, 890 (8th Cir020) (emphasis added) (quoting
Lato v. Concord Homes, In®G59 S.W. 2d 593, 594 (Mo. Ct. App. 1983ge also
Superintendent of Ins. &tate of N.Y. v. Livestock Mkt. Ins. Agency, 29 S.W.2d
897, 901-02 (Mo. Ct. Apfal986) (“[T]o constitutea promise for the payment of money,
‘the money sued for’ must be that money piged by the language of the writing . . . .").

The Lonergans cannot and at seek a judgment for payment of money the Bank
agreed to pay in a written contract, becahseBank never agree¢d pay the Lonergans
money in a written contract. Citirf§abing the Lonergans suggesatta promissory note
Is a written contract for the payment of mgramd thus any and allaims related to a
promissory note fall within § 516.110(1). Buigheading of § 516.1(1) is contrary to
the interpretation of this statute adoptediighes SeeHughes 951 S.W.2d at 617.
FurthermoreSabineheld only that the ten-year staudf limitations applied where the

plaintiff was suing for payments the defendaltegedly owed under a promissory note.

SeeSabine 322 S.W.2d at 832, 837. This is congisteith the rule, astated above, that
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the ten-year statute of limitations apphesen there is an express written agreement
providing for the payment of money and fheintiff is suing fo the very payments
required by the language of that agreemé@iite Lonergans se@&lkamages resulting from
the execution of their promissory note and maditiion of the terms of that note, but they
do not seek a payment the Bank was requiredake under the note. Consequently, the
five-year statute of limitations applies.
2. When the Statute of Limitations Began to Run

Generally, an action accrues, and thesdtatute of limitations begins to run:

[N]ot . . . when the wrong is done thre technical breach of contract or

duty occurs, but when the damage Hesg therefrom is sustained and is

capable of ascertainment, and, if mtran one item of damage, then the

last item, so that aflesulting damage may becovered, and full and

complete relief obtained.
Mo. Rev. Stat. § 516.100. “Damage is atuaable when the fact of damage can be
discovered or made known, not when a pi#iattually discovers injury or wrongful
conduct.” Sheehan v. Sheehd@01 S.W.2d 57, 58-59 (MA995) (en banc) (quotation
omitted). This is an objectivest, which depends on whethéné evidence was such to
place a reasonably prudent person onic® of a potentially actionable injury Powel v.
Chaminade Coll. Preparatory, Incl97 S.W.3d 576, 582 (Mo. 2006) (en banc)
(quotation omitted)see also Ball v. Friese Const. C848 S.W.3d 172, 177 (Mo. Ct.
App. 2011) (“The test to be applied is whereasonable person wduilave been put on

notice that an injury and substantiahteges may have occurred and would have

undertaken to ascertain the extehthe damages.” (quotation omitted)).



An action premised on fraud accrues wh@ninjured party discovers the facts
constituting the fraud. Mo. Rev.&t 8§ 516.120(5). Discovery, as used in this section, is
defined to include actual or constructive knowledge of the fr&ibinore v. Chicago
Title Ins. Co, 926 S.W.2d 695, 698 (Mo. Ct. Ap@96). Thus, the statute of limitations
begins to run when the plaintiff “discovered or in the exercistefdiligence, should
have discovered the fraudldl. (quotation omitted). Put diffently, “[t{jhe cause of
action accrues when a plaintiff has sufficiertt$ato inform a reasonable person that a
fraud has been committedMisischia v. St. John’s Mercy Med. Ct80 S.W.3d 848, 867
(Mo. Ct. App. 2000).

All of the claims the Bank argues are barred by the statute of limitations are
premised on the allegation that the termthefclosing documents differed from what the
Lonergans were previously promised. The Beoktends that the statute of limitations
began to run for these claims on the dateLonergans signed the closing documents,
April 30, 2007. Since parties are presthio read the duments they sigiVvarren v.
Paragon Techs. Grp., Inc950 S.W.2d 844, 846 (Mo. 1997) (en banc), the Bank
maintains that the Lonergans had constreckivowledge of any problems related to the
terms of the promissory note as of the date of the closing.

But this presumption only apes in the absence of frau&ee, e.gHorseshoe
Entm’t, L.P. v. Gen. Elec. Capital Cor®90 F. Supp. 73742 (E.D. Mo. 1997);
Farmland Indus., Inc. v. Bittne®20 S.W.2d 581, 584 (Mo. CApp. 1996). Thus, for
the purpose of tolling the statute of limitatipparties are not chardevith knowledge of

the contents of a contract they signed whey tilege that the relevant terms of that
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contract were concealed from the@mty. Title Co. v. U.S. Title Guar. Co., In865
S.W.2d 245, 254 (Mo. Ct. App. 1998). Thenlengans claim that titerms of the closing
documents were concealed from them throtighrushed closing and the closing agent’s
decision not to review the closing documenithwihem. [Doc. # 35 at 8-9]. The Bank
responds that this allegation is implausibkecause the Lonergans “are not typical home
loan borrowers.” As the Lonergans porttagmselves as sophisticated businesspersons
experienced in real estate transactieeg/Doc. #35 at 6], the Bank maintains that the
Lonergans should have known how importamtas to carefully review the closing
documents. But this argumegties only to the credibility dhe Lonergans’ allegations.

At this stage, the Court must give thw seportion of the Lonergans’ Amended
Complaint a liberal constructioaccept as true the factudlegations contained therein,
and draw all reasonable inferenacegavor of the Lonergansn light of these conditions,
it does not appear from the face of the Ameh@emplaint that the statute of limitations
began to run, without exception, on the datthefclosing. The Longans allege that the
closing agent concealed the terms of the closing docurftenigthem at the closing.

While the fact of concealment remains to be proven, it is not certain from the face of the
Amended Complaint that theosling agent did not prevetiite Lonergans from reviewing
these documents. Consequently, dismissal @ebaésis of the statute of limitations is not
appropriate at this stag&ee Cmty. Title C0965 S.W.2d at 255 (“[T]here may be facts
which establish that U.S. Title's claim&drarred by the statute of limitations, but these

facts are not borne out by the face of the texataim and third pdy petition. If such
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facts should be developed, timaitations defense may be raised at trial or by a motion
for summary judgment.”).

Furthermore, other allegations in the Arded Complaint suggest that even if the
Lonergans were presumed to have read th&ngd) documents on thetdaof the closing,
the full extent of the alleged damage would Im@te been ascertainable on that date.
While the minimum monthly payment wagally ascertainable from the promissory
note, the significance of the Maximum Né&ga Amortization Cap was not. In one
section, the note stated that the minimuonthly payment would be calculated in three
ways. [Doc. # 5-1 at 2]. The second of thdwee methods provided that if the principal
balance reached the Maximum Negative Atzation Cap, the minimum payment would
be adjusted to an amount sufficient to plagy interest portion of the monthly payment.
[Doc. # 5-1 at 2]. The Maximum Negative Amortization Cap was elsewhere defined as
115 percent of the original principal. [D@E5-1 at 1]. Immediately after the section
describing how the minimum payment walde calculated, a section titled “Initial
Monthly Minimum Payment” provided, “Eaasf my initial monthly Minimum Payments
until the first Interest Rate Change Date Ww#l in the amount of U.S. $8,164.82.” [Doc.
#5-1 at 2]. This section did not includeyaqualifying language suggesting that this
seemingly fixed payment migbhange before May 1, 2012 first Interest Rate
Change Date. [Doc. # 5-1 at 1].

But the minimum monthly payment was nesaady going to gaup prior to the
expiration of the sixty-month fixed-rate pedi because under the terms of the note the

principal was bound to reach the Maximumgiagve Amortization Cap in a shorter time.
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For this to be ascertainablethe closing, the Lonergans would have had to do the math
themselves. They would have needed towate the amount of unpaid interest that
would be added to the princidaalance based on the interest rate and minimum monthly
payment set out in the note. Then, seeing that this would reach 115 percent of the
original principal in less than sixty monthikey could have calculated when the fixed
payment period was actually going to ex@rel what their new payment would be at
that time. But “a party to contractuagotiations is entitled to rely on a positive
representation of fact by the other partiisischig 30 S.W.3d at 867. The Lonergans
claim that First Ohio and the Bankever mentioned the Maximum Negative
Amortization Cap, or Maximum Principal Balee, and repeatedfyromised that the
monthly payment would be fixed for the firsktgi months. [Doc. # 3&t 8, 16-17, 24].

As such, the Lonergans would have hatidee the presence of mind to disregard
these representations as well as the undgedlibnguage elsewhere in the note that
seemingly fixed the minimum monthly paynex $8,164.82 for the first sixty months,
and then perform thabove calculationsua sponte This exceeds wha expected from
the reasonably prudent mortgagee. In factording to the Lonergans, the Bank’s own
employees did not understatine effect of the Maximum Negative Amortization Cap.
Even after this provision took effect, the Bamképresentatives repedty instructed the
Lonergans to continue makimgmonthly payment of $8,164.82, in accord with the clear
language of the promissonpte. [Doc. # 35 at 12-13].

Damage is ascertainable when “thé&ewce was such to place a reasonably

prudent person on notice of a potially actionable injury,Powel| 197 S.W.3d at 582,
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and fraud is discoverable “when a plaintifshgufficient facts tinform a reasonable
person that a fraud has been committddisischig 30 S.W.3d at 867. The Lonergans
allege that they were promised a fixed niiypayment for the first sixty months and a
reasonably prudent person irethposition would not have aézed on the date of the
closing that they were actually agreeing ttarter period. The full extent of the alleged
damage and fraud was thus nateatainable on this date andtthtatute of limitations did
not begin to run at this timeSeeMo. Rev. Stat. 8§ 516.10@roviding that an action
accrues “when the damage resulting tfrera is sustained and is capable of
ascertainment, and, if more than one iterdahage, then the last item”). Consequently,
the Bank has not shown that Counts Oneg,Tkour, Seven, and Eight are untimely.

B. Unjust Enrichment

The Bank argues that the Lonergans’ Amended Complaintdeslege the
required elements of an unjust enrichmeatral “The elements of unjust enrichment
are: a benefit conferred by a plaintiff odefendant; the defendant’s appreciation of the
fact of the benefit; and the acceptance atehten of the benéfby the defendant in
circumstances that would render that retention inequitaldatier Dev. LLC v. BOK
Fin. Corp, 290 S.W.3d 96, 100 (Mo. Ct. App009) (quotation omitted). “As an
equitable remedy, unjust enrichment isoadliscretionary and highly factual&sbury
Carbons, Inc. v. Sw. Banklo. 4:10-CV-878 (CEJ), 2011 W1086067, at *4 (E.D. Mo.
Mar. 22, 2011). Regarding the third elemianparticular, the Court must “consider
whether any wrongful condtiby the defendant corbited to the plaintiff’s

disadvantage.’S & J, Inc. v. McLoud & Co., LLA08 S.W.3d 765, 768 (Mo. Ct. App.
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2003). This element requires “something mibi@n passive acquieance, such as fault
or undue advantage on tpart of the defendant.id.

The Lonergans maintain that, given the fratithe closing, it was inequitable for
the Bank to retain the difference betwela monthly payment the Lonergans were
promised and the monthly payment required by the promissory note. The Bank responds
that this cannot be inequitable, and therefthe Lonergans hawet pleaded the third
element of unjust enrichmeittecause the Lonergans were contractually obligated to
make these payments. TBank’s argument thus presesithat no fraud was committed
at the closing. But the Lonergans allélgat: they were peatedly promised a
significantly lower monthly payment; they wedd on the day of the closing that the
closing documents contained the lower payinie closing agent concealed the actual
monthly payment; these acts were done imeatly, in order tadeceive the Lonergans
into signing a document that contained les®fable terms than they were promised; and
the Bank later ignored the Lonergans’ repeatmuplaints about this discrepancy. These
allegations set forth sufficient wrongful card on the part of the Bank to satisfy the
third element of an unjust enrichment claindalismissal of this claim is not warranted.

C. Negligence

1. Whether aLender Owesa Duty to a Borrower
The Bank argues that the Lonergangligence claim fails as a matter of law

because a lender owrs duty to a borrowet. A series of recent decisions in the Western

3 To state a claim for negligence, a plaintiff saplead facts thaupport each of the following
elements: (1) the defendant had a duty to protect the plaintiff from injury; (2) the defendant
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and Eastern Districts of Misari have held that, under Missouri law, a lender does not
owe a duty to a borroweiSee, e.gPace v. Wells Fargo Bank, N,Ao. 4:11-CV-489
CAS, 2012 WL 3705088, &i.5 (E.D. Mo. Aug. 27, @12) (“Under Missouri law,
however, the relationship between a lerateat a borrower is one of contractual
obligation, not of duty.” (citing/i/ood & Huston Bank v. Mala815 S.W.2d 454, 458
(Mo. Ct. App. 1991)))Sultan v. BAC Homkoans Servicing L.PNo. 2:10-CV-04271-
NKL, 2011 WL 1557933, at *3W.D. Mo. Apr. 25, 2011) (“Missouri law provides that a
lender owes no duty to a borrower.” (citidbd Commc’ns Credit Corp. v. Resort Dev.,
Inc., 861 S.W.2d 699, 710 (&1 Ct. App. 1993)))White v. BAC Home Loans Servicing,
L.P., No. 4:10-CV-2137 CAS2011 WL 1483919, at *1(Apr. 19, 2011) (“Under
Missouri law, the relationship between a lendnd a borrower isne of contractual
obligation, not on®f duty.” (citingWood & Huston Bankd15 S.W.2d at 458)).

The Lonergans contend, however, thatNhgesouri cases cited in these decisions
do not support such a broad halgliand that no such brightie rule actually exists in
Missouri. The two Missouri cases citedtime above district court decisions each
concerned claims of breaadh a fiduciary duty.SeeUT Commc’ns Credit Corp861
S.W.2d at 709-10/Vood & Huston Bank815 S.W.2d at 458. IdT Communications
the court held that “absent other evidenca @itluciary relationship, there is no such
relationship between a bank as lended its customer as borrowelJT Commc’ns

Credit Corp, 861 S.W.2d at 710. Because thamdant-borrowers failed to prove the

breached that duty; and (3) the breach was therpate cause of the plaintiff's injury.”
Whipple v. Allen324 S.W.3d 447, 451 (Mo. Ct. App. 2010).
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existence of a fiduciary dutyhe court found in favor dhe mortgagor on the claim of
breach of fiduciary dutyld. Similarly, theWood & Hustorcourt held, “Generally, the
relationship between a bank and its deposienlves a contractual relationship between
a debtor and a creditor¥Wood & Huston Bank861 S.W.2d at 458. Because the
claimant-depositors “failed to show the existence of a fiduciary relationship,” the court
found in favor of the bank on the afaiof breach of fiduciary dutyld.

The Lonergans maintain that it is raggpropriate to extrapolate from these
decisions an absolute rule tlzatender never owes a dutyadoorrower. In support, the
Lonergans cite the Missourio@Qrt of Appeals’ holding ilBusiness Men’s Assurance Co.
of America v. GrahanB891 S.W.2d 438 (Mo. Ct. App. 1994):

In Missouri, a mere breach of condtaloes not provide a basis for tort

liability, but the negligent act or onsi®n which breaches the contract may

serve as the basis for an action iri.tdf the duty ariss solely from the

contract, the action is contractu@ihe action may be in tort, howevérthe

party sues for breach of@uty recognized by the laas arising from the

relationship or status the partiémve created by their agreement
Bus. Men’s Assurance Co. of AB91 S.W.2d at 453 (emphasis added) (citations
omitted);see alsdAutry Morlan Chevrolet Cadilladnc. v. RJF Agencies, InB32
S.W.3d 184, 193 (Mo. Ct. Apfr010) (“ “The courts of our state have never recognized
the mere breach of a contract as providitgsis for tort liability. In contract, however,
the complained of act or omission which bressch contract may also be a negligent act
which would gve rise to a liability in tort. In thikatter instance, it is the act and not the

breach of the contract which servegrasbasis for the todlaim.” ” (QquotingAm. Mortg.

Inv. Co. v. Hardin-Stockton Cor®g71 S.W.2d 28393 (Mo. Ct. App. 1984))). To
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determine whether an action lies in conti@ctort, the Court must first ascertain the
origin of the alleged dutySeeFirst S. Ins. Co. v. Jim Lynch Enters., |r232 F.2d 717,
719-20 (8th Cir. 1991).

[1]f the duty claimed is one arising lety from or imposed only by the

contract, then the action lies in contra@n the other hand, if a party sues

for breach of duty prescribday law as an incident of the relation or status

which the parties have created by their agreement, the action may be one in

tort, . ...
Id. (quotingAm. Mortg. Inv. Cq.671 S.W.2d at 293)).

The deficiency in the Loneags’ position is that they have not alleged that the
Bank, as lender, breached any duty recognizelflissouri law that arises from the
borrower-lender relationship created by éxecution of a mortgage contract. The
Lonergans claim that the Bamkas negligent for: failing tmmake sure that the closing
agent reviewed the termstbie closing documents hersahd with the Lonergans;
allowing the mortgage broker to make madkenisrepresentations to the Lonergans; and
failing to correct the amount of the initiainimum monthly payment required by the
promissory note. But the Lonergans haeg cited any Missouri statute or case
suggesting that a lender, as an inciderihefrelationship creatda the execution of a
mortgage contract, has a duty to avoid tresessions. Rather, it appears that if the
Bank had any duty at all in these cingstances, it arose entirely from the fraud
prevention clauses contained in the closingutioents. Consequently, “the duty claimed
IS one arising solely from or imposed pily the contract,” and the Lonergans’

negligence claim failbecause it does not allege that Bank, as lender, owed them a

legally recognized dutySeeFirst S. Ins. Cq.932 F.2d at 719-20.
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2. Whether a Loan Servicer Owes a Duty to a Borrower

The Lonergans alternativergue that the Bank, asalo servicer, had a legally
recognized duty to disclosecurate information regardinige Loergans’ repayment of
their loan. The Bank does n@spond to this claim, othéhan to point out that the
Lonergans describe the Bank as a lemiéneir Amended Cmplaint. But the
Lonergans’ Amended Complaint describes thalBas both a lender [Doc. # 35 at 6] and
a loan servicer [Doc. # 35 at 12] (“In Jup@l1, the Lonergameceived a notice from
Bank of America Home Loans ‘that effectiyely 1, 2011, the seicing of home loans
by our subsidiary . . . will tregfer to our parent companyBank of America, N.A.™).
As loan servicer, the Lonergamaintain that the Bank negently provided inconsistent
and inaccurate information when the Lonegaalled about the notice that their monthly
payment was going to increase on Novembef011. According téhe Lonergans, the
number they called was listed in the Bankégice regarding the increase in payment,
which instructed the Lonergats call that number if they were concerned about the new
monthly payment. [Doc. # 35 at 12].

Under these circumstances, the notion ghlaank as loan servicer could owe a
duty to a borrower is consent with Missouri law.

When a person possesses knowledge orskpérior to that of an ordinary

person, the law requires of thatrgen conduct consistent with such

knowledge or skill. . . . A professionaérson owes a client a duty of care

commensurate with the degree of care, skill and proficiency commonly

exercised by ordinarily skillfuareful and prudergrofessionals.

Bus. Men’s Assurance Co. of AB91 S.W.2d at 453 (quotation and citation omitted).

Based on this rule, the courtace“[a]ssum[ed], without deding, that Missouri courts
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would recognize a duty of care on the pré loan servicer to a borrowerPace 2012
WL 3705088, at *16 In addition:

Where the parties have entered iatocontract, [Missouri’'s] common law

has imposed the duty perform with skill, careand reasonable expedience

and faithfulness in regatd the thing to be done or accomplished within

the contract. The negligent failuregbserve and perforiany portion of

that duty gives rise to an action in tead well as an action for breach of

contract.

Autry Morlan Chevradt Cadillac, Inc, 332 S.W.3d at 193 (quotirfgm. Mortg. Inv. Cq.
671 S.W.2d at 293). In thease, the thing to be accomplished by the contract was the
Lonergans’ repayment of their loan. Themissory note provided that the Bank would
deliver or mail to the Lonergans noticeanfy change in the amount of their monthly
payment. [Doc. # 5-1 at 3]. The note alsstesd that this notice wibd “include . . . the
title and telephone number afperson who will answer amyestion [thdender] may
have regarding the noti¢e[Doc. # 5-1 at 3].

The existence of a duty is a questbf law decided by the Court.opez v. Three
Rivers Elec. Coop., Inc26 S.W.3d 151, 155-56 (Mo. 200@n banc). In this case, the
Bank, incidental to the relationship createdliy promissory note, had a duty to exercise
reasonable care in providingethonergans with informatioabout the notie when they
called the number attached to the noticee dity’s origin is the combination of that
owed by a professional with superior knogge or skill and that owed by a party to a
contract to exercise reasonable care wisipeet to the thing tbe accomplished by the

contract. In the promissory note, the Bank held itself out as possessing superior

knowledge or skill by providig an assurance that the person reached at the number
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attached to the notice could answer thedrgans’ questions about the notice, and
thereby ensure proper repayment of the lodet the Lonergans allege that they called
this number twice, and during each call theyeverroneously instruetl to disregard the
notice they received and continue making payments of $8 A6{&c. # 35 at 12-13].
The Lonergans claim that thisdarched the duty tHgank had as loan servicer, incidental
to the relationship created by the promissory note.

Thus, the Lonergans have allegeddkistence of a duty the Bank, as loan
servicer, owed them as astdt of the relationship creatéy the execution of the
mortgage contract. The parties have presenteargument regarding the other essential
elements of a negligence claand so the Court need natdress them. The sole issue
presented was whether a banka servicer could evewe a duty to a borrower
because of the relationship created by thexation of a mortgage contract. Having
found that the Lonergans plausibly allegled existence of suanduty, the Bank’s
motion to dismiss the Lonergnas’ negligestam for failing to plead a cognizable duty
must be denied.

D. Aiding and Abetting

The Bank argues that the Lonergansiml for aiding and abetting must be
dismissed because Missouri does nobgeize aiding and abetting liability in the
commission of a tort. IBradley v. Ray904 S.W.2d 302, 315 (Mo. Ct. App. 1995), the
Missouri Court of Appeals cited the Restatetr{(&econd) of Torts 8§ 876(b) as the basis

for “[t]he tort of aiding and abetting.” Section 876(b) provides:
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For harm resulting to aitldl person from the tortuous conduct of another,

one is subject to liability if he . knows that the other’s conduct constitutes

a breach of duty and givesibstantial assistance @mcouragement to the

other so to conduct himself.

Restatement (Second) of Torts § 876(b) (39 After further discussing the elements of
aiding and abetting, the court noted, “Ptdirhas not cited any Missouri case which
recognizes a claim for aiding and abettinghia commission of a tort, and none were
located through the Cats own research.’Bradley, 904 S.W.2d at 315. Nonetheless,
theBradleycourt ultimately dismissed the plaintiff's aiding and abetting claim for failure
to plead facts that would support suchamleven if aiding and abetting liability were
recognized in tis context.ld. at 315 (“Even were thisause of action recognized,
however, plaintiff did not plead facts whichpgort a claim of aiding and abetting against
defendants.”).

The Lonergans claim that tlBgadleycourt erred because Missouri cases have
recognized aiding and abettingtire commission of a tort. McMannus v. Lee43 Mo.
206 (Mo. 1869), the Missouri Supreme Court held:

The law is well laid down that any g®n who is present at the commission

of a trespass, encouraging or exciting $ame by words, gestures, looks, or

signs, or who in any way or by anyeans countenances or approves the

same, is in law deemed b@ an aider and abettor, and liable as a principal.
McMannus 43 Mo. at 208see also Brown v. Bard71 S.W. 4, 6 (Mo. Ct. App. 1914)
(“The rule is well settled that one whopsesent, aiding,ral abetting another who
commits an assault, is as mulprincipal as he who strikes the blow or fires the shot.”).

In Knight v. W. Auto Supply Gd.93 S.W.2d 771 (Mo. Ct. App. 1946), the court

approved the submission of assault case to a jury bastwlely upon the theory of
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aiding and abetting.’Knight, 193 S.W.2d at 776. In a more recent decidihelps v.
Bross 73 S.W.3d 651 (Mo. Ct. App. 2002)etMissouri Court of Appeals implicitly
recognized the existea of aiding and abetting liability in the commission of a battery.
In Phelps the court affirmed summary judgmdat the defendanin the plaintiff's

battery claim because the plaintiff had “no fésgiion that [the defendant] in fact ever
touched her in angffensive manneor that he encouraged or aidéthurch in doing so.”
Phelps 73 S.W.3d at 656 (emphasis added). ddwat further noted that in all of the
cases cited by the plaintiff, “evidence existeat e individual held jointly and severally
liable encouraged, incitedr participated in the battery.ld. (emphasis added).

The Bank attempts to distinguish teesases on the ground that they recognized
aiding and abetting only in trentext of trespass, assauwit,battery. But the Bank
offers no principled reason why aiding andtéihg would exist for these torts, but not for
at least other intentional torts, éikraud and misrepresentation. CitBigadley, the Bank
maintains that the Lieergans’ claim fails because they have not presented any case
recognizing aiding and abetg in the commission of fraud, misrepresentation, or
negligence. But thBradleycourt ultimately dismissed th@aintiff’'s aiding and abetting
claim on the merits, assumilagguendathat such liability existedBradley, 904 S.W.2d
at 315 (“Even were this cause of action gguaed, however, plaintiff did not plead facts
which support a claim of aiding and abegtiagainst defendanty.” Consequently, the
Bank has not shown that, as a matter wf laiding and abetting lmality does not exist

for torts in Missouri. As this is the pnargument the Bank makes regarding the
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Lonergans’ claim of aiding and abettitismissal of the Lonergans’ claim on this
ground is not proper.
1. Conclusion

For the reasons set forth above, the Banldsion to dismiss for failure to state a

claim [Docs. ## 4, 38], is DENIED.

SINANETTE K. LAUGHREY
NANETTEK. LAUGHREY
United States District Judge

Dated: January 16, 2013
Jefferson City, Missouri

24



