Cromeans v. Morgan Keegan & Company, Inc. et al Doc. 349

INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

JOHN W. CROMEANS., JR., et al., )
)
Plaintiffs, )
)
V. ) No. 2:12-CV-04269-NKL
)
MORGAN KEEGAN & CO., INC., et al., )
)
Defendants/Third-Party )
Plaintiff, )
)
V. )
)
PERKINS COIE, LLP, et al., )
)
Third-Party Defendants. )
ORDER

Third-Party Defendant Perkins Coie, RI(“Perkins Coie”) moves to dismiss the
Third-Party Complaint of Morgn Keegan & Co., I (“Morgan Keegan”) for lack of
personal jurisdiction. [Doc. # 209]. Foetheasons set forth below, Perkins Coie’s
motion is GRANTED.

l. Background

On July 15, 201tthe City of Moberly, Missouri (“the City”) approved the
issuance of $39 million in municipal bondsthye Industrial Development Authority of
the City of Moberly (“the IDA”). Cunningam, Vogel and Rost (“CVR”) served as

counsel to both the City andeghDA in connection with thednd issue. The bonds were
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issued by the IDA to finance a projecathncluded acquiring and improving a 33 acre
parcel of land as well as constructinglaguipping a sucralose manufacturing and
processing facility. This facilityas to be operated by Mamtek U.S., Inc. (“Mamtek”) a
Delaware corporation registered to trandaginess in Missouri. During the process
leading up to the sale of thends, the City setded MorgarKeegan & Company, Inc.
(“Morgan Keegan”}o serve as the underwriter fine bonds. Approximately 140
persons or entities purchased ttonds. Mamtek failed, a@ver, and the bonds are now
alleged to be worthless.

This putative class action waked on behalf of the bongurchasers (collectively,
the “Bondholders”) against Moag Keegan and others. @Bondholders’ claims are
based, in substantial part, on alleged mateniatepresentations dromissions contained
in the Official Offering Statement that washtished in connection ih the sale of the
bonds. The Batholders allege that Mgan Keegan, as underwriter, had a duty to
conduct a due diligence investigation ahi® accuracy of the representations in the
Official Statement. Morgan Keegan safgently filed a Third-Party Complaint for
contribution and indemnity agast Perkins Coie, Mamtek’stellectual property counsel
during the relevant period.

. Discussion

A. Personal Jurisdiction Generally

Perkins Coie argues that Morgan Kartg Third-Party Complaint must be
dismissed because the Court lacks personabjation over Perkins Coie, a partnership

organized under the laws of the State of Wagon with its principal place of business
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in Seattle, Washington. In opposing Pesk@oie’s motion, Morgn Keegan has the
burden of proving facts sufficient to make & facie showing of psonal jurisdiction.
SeeMiller v. Nippon Carbon Co., Ltd528 F.3d 1087, 1090#8Cir. 2008). Although
Morgan Keegan musitimately prove the existencd personal jurisdiction by a
preponderance of the evidenti@s need not occur “until tri@r until the court holds an
evidentiary hearing."Dakota Indus., Inc. \Dakota Sportswear, Inc946 F.2d 1384,
1387 (8th Cir. 1991). Nonetlesls, the requisite “prima facie showing must be tested, not
by the pleadings alone, but by the affidaaitsl exhibits presented with the motions and
opposition thereto.Miller, 528 F.3d at 1090 (quotatioomitted). In reviewing these
materials, the Court must vietle facts in the light mo$avorable to Morgan Keegan
and resolve all factual conflicts in favor of Morgan Keeg8reDakota Indus., In¢.946
F.2d at 1387.

Morgan Keegan maintains that Perkins Coie is stilbpelooth specific and general
personal jurisdiction. Specific personal juretibn, which “refers to jurisdiction over
causes of action arising from or related thefdendant’s actions with the forum state,”
exists only to the extempiermitted by Missouri’s long-arstatute and the Due Process
Clause of the Fouremth AmendmentViasystems, Inc. v. EBM-Papst St. Georgen
GmbH & Co., KG 646 F.3d 589, 593 (8th CR011) (quotation omitted). The
requirements of Missouri’'s long-arm statated the Due Process Clause present two,
independent inquiries that must be addrésaparately, and failute satisfy either
precludes the exercise of specific personal jurisdictMyers v. Casino Queen, In689

F.3d 904, 909-1(8th Cir. 2012)accordViasystems, Inc646 F.3d at 593 n.2. If
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specific jurisdiction does not exist, the Coonust consider whether Perkins Coie is
subject to general jurisdiction, meaning thehority of a state court to hear claims
against a defendant regardless of where theecaf action arose, who is suing, or the
subject matter of the litigatiorMiller, 528 F.3d at 1091.

B. Specific Jurisdiction

Morgan Keegan argueBlat specific jurisdiction ovePerkins Coie is authorized
under the provisions of the Missouri long-astatute that confer jurisdiction over a
nonresident defendant for causdésction arising from thedansaction of business or the
commission of a tort in MissouriSeeMo. Rev. Stat. 8§ 506.500. “These individual
categories are construed broadly, suchifreatiefendant commits one of the acts
specified in the long-armatute, the statute will haterpreted ‘to provide for
jurisdiction, withinthe specific categories enumeratethia statute[ ], to the full extent
permitted by the [D]ue [P]rocess [C]lause.Viasystems, Inc646 F.3d at 593
(alterations in original) (quotin§tate ex rel. Metal Serv. Ctr. of Ga., Inc. v. Gaertner
677 S.W.2d 325, 327 (Mo. 1984)). Thougnstrued broadly, the nonresident’s
commission of one of the statute’s enumedadcts is an absolute prerequisite to
jurisdiction, “and the cause of action masise from the nonresident defendant’s
activities in Missouri.” Moog World Trade Corp. v. Bancomer, S0 F.3d 1382, 1384
(8th Cir. 1996).

With respect to specific fisdiction, Perkins Coie sumitted the following list of

its contacts with Missouri thaelate to the bond issue:



e June 7, 2010, letter from Michael ¥¢ito Tom Cunningham of [CVR],
directed to Mr. Cunningham'’s office in St. Louis, Missouri;

e June 2010, telephone conversataonong Mr. Wise, Mr. Cunningham,
and Corey Mehaffy, a representativelod City of Moberly, Missouri;

e July 2010, telephone conversation between Mr. Wise and Mr.
Cunningham;

e July 2010, one mailing or email megsdrom Perkins Coie that was
mistakenly sent to Mr. Cunningham;

e July 22-23, 2010, e-mails between Mr. Wise and Mehaffy;
e July 22, 2010, letter from MWise to Mr. Cunningham;

e July 23, 2010, Mr. Wise’s attenadiee at the groundbreaking ceremony
in Moberly, Missouri;

e July 26, 2010, letter from Mr. Wige Mr. Cunningham directed to Mr.
Cunningham'’s office; and

e July 28, 2010, affidavit signed byrWVise that, upon belief, was sent
by Bruce Cole to Mr. Cunningham.

[Doc. # 213 at 1-2]. In addition to thesentacts, Morgan Keegastaims that Perkins
Coie had the following contacts with d&ouri related to the bond issue:

(1) items in its possession are refemhin the bond transcript; (2) its
attorneys (not limited to Mr. Wise) gpared agreements and schedules for
inclusion in the transcript of proagiegs on the bondR) its attorneys
corresponded with Third-Party Defgant Pellegrino & Associates, the
valuation firm engaged to value Mamt®kitangible assets for the purpose
of the Moberly bonds; (4) Perkins Coie was parectly from the proceeds
of the bonds; (5) Perkins Coie’s repentation of Mamtek US, which only
ever had operations in Missourgrdinued well into 2011 and included
Missouri-specific issues; and (6) Mr. ¥éi gave testimony to the Missouri
House Committee that investigatiheg Moberly Bonds, on which the
Plaintiff intends to rely to prove his claims.

[Doc. # 235 at 8.



1. Neither Missouri’'s long-arm &tute nor the Due Process Clause
permit the exercise of personal jsaiction based on Perkins Coie’s
alleged transaction dbusiness in Missouri

Morgan Keegan claims thBerkins Coie transacteddiness in Missouri by virtue
of its ongoing representation of Mamtek, “al@weare corporation that proposed to build
a manufacturing facility in Moberly, Missouniith financial aid from a municipal bond
offering.” [Doc. # 235 at 14].The relevant provision of Missouri’s long-arm statute is
intended “ ‘to confer jurisdiction over nasidents who enter into various kinds of
transactions with residents of Missouri.Capitol Indem. Corp. v. Citizens Nat. Bank of
Fort Scott, N.A.8 S.W.3d 893, 904 (Mo. Ct. App. 2000) (quotBigte ex rel. Metal
Serv. Ctr. Of Ga., Inc. v. Gaertneég77 S.W.2d 325, 327 (Mda984)). While broadly
construed, this provision nonetheless requirglsaaving of some activity “on the part of
the nonresident defendant wittime state,” and that the cause of action arises from this
activity. Sales Serv. Inc. v. Daewoo Int'l (Am.) Corpl9 F.2d 971, 972-73 (8th Cir.
1983).

In this case, there is no evidence tRatkins Coie enteradto any kind of
business transaction in Missouri or with aagident of Missouri. Perkins Coie began
providing legal services for Mamtek, generallith respect to intellectual property
matters, in 2006, well prior to grof Mamtek’s dealings in Missouri. [Doc. # 213 at 6].
Perkins Coie’s attenuated invelment in those dealings arose purely as incident of this
preexisting relationship. In particulargtBvidence shows thatometime in 2009,
Perkins Coie, in its role astellectual property counsed Mamtek, came to possess

various intellectual properties andhet assets belonging to Mamte®ee, e.g[Doc. #
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213 at 14-15]. On July 1, 2010, Mamigkdged these materials as security for its
obligations in connection witthe bond issue and agretedolace them in escrowsSee
[Docs. ## 235-1, 235-2]. Perkins Coieswv#ot a party to and assumed no rights or
obligations under these agreemts, although the specific teaals pledged by Mamtek
as described in Schedule 1 to the Eschgreement included “all documentation of” the
relevant intellectual property “held by Perkinsi€bas well as certain “[t]rade secrets in
the custody of Perkins Coie,” and “[aJuceports prepared biyerkins Coie, LLP
documenting the foregoing.” [Doc. # 235-1 at 4, 13*15here is als@vidence that
Perkins Coie was involved in drafting Schiedi, [Doc. # 235-3 at 1-2], and Michael
Wise of Perkins Coie later sent a leti@iTom Cunningham of CVR, summarizing his
“actions in preparing and sulittmg documents for escrow afentified in . . . Schedule
1.” [Doc. # 213 at 14-15, 17-18]. Wise alzmvided an affidaviin which he certified
that the statements containechin letter to CVR were true to the best of his knowledge.
[Doc. # 213 at 20].

Although Morgan Keegaanlaims that Perkins Coigprovided extensive analysis
of the proposed security for the Mobemissouri bond offering,” [Doc. # 235-15], the
record shows that Perkins i@ analysis consisted of little more than cataloging the
Mamtek materials in its possession. MamgKeegan has presented no evidence or
allegation that Perkins Coie ever offeredogmion regarding the value of the intellectual

property or contracts that Maei placed in Perkins Coietustody. In fact, the evidence

! An identical addendum was also attachefbxsibit A to the Guaranty Agreemeree[Doc. #
235-2 at 16-17].



shows that Perkins Coie unambiguously stated thatit ames relied on the
representations of Mamtek concerning thdecuments and that it never attempted to
independently verify Manek’s representations€.g, [Doc. # 213 at 14-15]. Although
Perkins Coie represented that it did in facténen its possession tmeaterials provided to
it by Mamtek, this was the full extent of awngrification provided byPerkins Coie with
respect to these documents. In additamy; suggestion that Perkins Coie was
responsible for appraising the intellectuaerty is undermined by Morgan Keegan’s
allegation that Pellegrino and Associates wpecifically engaged for this purpose.

The limited legal services that Perki@sie did provide as a result of its
possession of the Mamtek materials were aligpmed outside of Missouri and solely for
the benefit of Mamtek. [Docs. ## 213 atlB, 18; 235-1 at 3]. Perkins Coie does not
have any offices or own anyaleestate in Missouri and does not maintain an address,
telephone number, or bank account in Misso[Dioc. # 213 at 6]. Perkins Coie does not
employ any individuals in Missouri and is megistered to do business in Missouri.
[Doc. # 213 at 6]. There i%0 allegation or evidence that Perkins Coie executed any
contracts in Missouri, with a Missouri resideot that required performance in Missouri.
There is also no allegation or evidence tPatkins Coie performed any legal services in
Missouri or solicited any business from a Missoasident in connection with Mamtek’s
dealings in Missouri.

Nonetheless, Morgan Keegargues that Perkins Caiansacted business in
Missouri because its “ongoing represéiotaof Mamtek . . . required regular

communications with numerous parties inkead in the Moberly bond offering, [and]
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numerous communications into Missouri.” [Déc235 at 14-15]. lis well-established,
however, that “use of the mail or telephone communications, without more, does not
constitute the transaction of$iness for purposes of longrajurisdiction in Missouri.”
Capitol Indem. Corp. v. Citizeridat. Bank of Fort Scott, N.A8 S.W.3d 893, 903-04
(Mo. Ct. App. 2000) (collecting casesg)cord Arnold v. AT & T, In¢874 F. Supp. 2d
825, 833 (E.D. Mo. 2012). This rule is especially applickhin this case, because there
is no evidence that Perkins Coidtisted any of these communications.

Rather, the evidence shows that ReslCoie passively responded to
communications it received from other pastiethich Mamtek had urged to contact
Perkins Coie. Specifically, Moam Keegan cites(1) an e-mail from Dan Vogel of CVR
in which he “told Mike Pellgrino to expect that Mamtekould make Perkins Coie
available to assist in the process;) & e-mail from Mamtek’s COO encouraging
Pellegrino & Associates “to visit with Penls Coie,” and (3) a similar e-mail from
Mamtek’s COO encouraging Artmeng Teasdale “to contact Mr. Wise.” [Doc. # 235 at
6, 10]. However, the unilateral actionsepparty claiming a relationship with the
nonresident defendant cannot give risthiexistence of personal jurisdictioWessels,
Arnold & Henderson Wat'l Med. Waste, In¢65 F.3d 1427, 1432 (8th Cir. 1995);
Bryant v. Smith Interior Design Grp., InG10 S.W.3d 227, 235 (Mo. 2010). The fact
that Perkins Coie had some, incidental aohtvith these entitieshows at most that
Perkins Coie responded, at its nonresiaéirnt’'s behest, to unsolicited requests from

third-parties involved in the bond issue.



Perkins Coie’s alleged omspondence with Pellegn & Associates, which is
based primarily on the e-mails cited abovéhwhe addition of a single telephone call,
also fails to show that Hens Coie transacted buss®in Missouri. Pellegrino &
Associates is an Indiana paration with its principal placof business in Indianapolis,
Indiana, [Doc. # 158 at 2], and there isawidence or allegation that Perkins Coie’s
correspondence with Pellegrino & Associates corsistanything more than
communication by telephone. If such comnmations do not constitute the transaction
of business in Missouri even when directe@ Missouri resident, the same conclusion
must necessarily be reachgtlere the communication isity a foreign corporation.

Perkins Coie’s additional Missouri contaedso fail to showhat Perkins Coie
transacted any business in Miggo Perkins Coi@nly once physically visited Missouri,
and this consisted of Michael Wise’s attemckaat the groundbrelg ceremony for the
Moberly facility. [Doc. # 213 at 11-12]. Mgan Keegan has pesed no argument or
authority that suggests an attorney’s pdippearance at the ceremonial groundbreaking
of a factory amounts to transacting busineddissouri. Morgan Keegan has likewise
failed to explain how Wise'gstimony before a Missadegislative committee in
January of 2012, long aft@erkins Coie terminated itepresentation of Mamtekee
[Docs. ## 213 at 6, 235-15 &2], constitutes the transamt of business in Missouri.

In sum, the type of attenuated and passnvolvement ira client’s business
dealings evidenced here cannot sufficeulgject a law firm to personal jurisdiction in
whichever state the client, at some poihases to conduct business. Although Mamtek

apparently elected to use the bond procéegsy for some orlieof Perkins Coie’s
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services, there is no evidencatli®erkins Coie contracted lbve paid, or was even aware
that it was paid, from the bormtoceeds. Accordingly, Matek’s unilateral decision to
use the bond proceeds to “neatlepayments on prior dett Mamtek International,”

which included paymea to Perkins Coiéor services renderdaefore the Moberly

project “had even become a concept,” [Doc. # 235-7 at 6], does not show that Perkins
Coie transacted business in Missouri.

Furthermore, even assuming that Perkinge transacted business in Missouri by
cataloging the Mamtek documents in its pesgm at its office in Seattle, the present
case does not arise from thisiaity. With respect to theecurity pledged by Mamtek,
the Bondholders’ claims are $&d solely on the allegedéyroneous valuation of these
materials. See[Doc. # 66-1 at 15-21]. In partiar, the Bondholders allege that the
parties that prepared the Official Staterm@ind nothing but transibe into the Offering
Statement the statements givie them by Mamtek and its Agents,” and, as a result,
materially misrepresentddamtek’s market position arttie value of the materials
pledged “as security for the Bonds in the éw&dra default by Mamtek.” [Doc. # 66-1 at
12, 15, 18-20]. The Bondholdeais not claim that this intel@ual property did not exist;
in fact they allege that Matek’'s CEO “purchased the pats and intellectual properties
from the plant [in China] for $500,000.” [Doc. # 66-1 at 7].

Similarly, Morgan Keegan has not asedrthat Perkins Coie did not hold the
intellectual property as stated or thah&dule 1 to the Escrow Agreement was not
properly prepared. Inddition, Moragn Keegan acknowledges that Pelegrino &

Associates was specifically ergga to provide “a valuation dlie bond security,” [Doc.
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# 235 at 15], which is consistent with tBendholders’ allegations, [Doc. # 66-1 at 18,
20] (“Pellegrino valued the Mamtek’sif] IP at more than $7,000,000.00. . . . This
intellectual property is the same inforneatiCole purchased from his Chinese operations
for $500,000. This information was later deemed ‘wosthle’). Accordingly, there is
no evidence that Morgan Keegan’s or then@aolders’ claims arise out of the business
transacted by Perkins CoieMissouri. To the extent thilorgan Keegamrlaims that
this case arises from Perki@sie’s communications with Msouri residents, this is
simply a reiteration of Morgan Keegan’s afathat Perkins Coie comitted fraudulent or
negligent misrepresentation in Missouri,iahis addressed in more detail, below.

Finally, even if Missouri’s long-arm statuteere satisfied, the exercise of personal
jurisdiction would not be peritted under the Due Process Glauwhich “requires that a
defendant have certain ‘minimurorgtacts’ with the forum state.Myers 689 F.3d at
911. These contacts “must not arise dueéoe fortuity, but must arise because the
defendant has purposefully availed itselfloé privilege of conducting activities in the
state. Pangaea, Inc. v. Flying Burrito LL&47 F.3d 741, 745 (84@ir. 2011) (quotation
omitted). The following fivedctors are used to evaluate whether the defendant’s
contacts are sufficient to permit thgercise of personal jurisdiction:

(1) the nature and quality of thentacts with the forum state; (2) the

guantity of those contacts; (3) théat@nship of those contacts with the

cause of action; (4) Missouri's imgst in providing a forum for its

residents; and (5) the conveniemenconvenience to the parties.

Id. The first of three factors are of primamgportance, while the last two are only

secondary factorsDigi-Tel Holdings, Inc. v. Protedelecommunications (PTE), Lt&9
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F.3d 519, 522 (8th Cir.9B6). With respect to specificrjadiction, this analysis requires
consideration of whether thefdadant “engaged in activities the forum that reveal an
intent to invoke or benefit from the protection of its lawB&ngaea, In¢.647 F.3d at
746.

As set forth above, Perkins Coie’s comsaweith Missouri were very limited, both
in quality and quantity, and arose as a niertlity of its preexisting relationship with
Mamtek. There is no indication that Peski@oie, by providing out-of-state legal
services for a nonresident client, evinced amgrinto invoke or benefit from the laws of
Missouri. Furthermore, apgadrom Morgan Keegds allegation that Perkins Coie made
misrepresentations to parties in Missoan,allegation that is unsubstantiated for the
reasons discussed below, Perkins Coie’s dMigscontacts are only marginally related to
the present case. Considering the limited neatd the services that Perkins Coie was
asked to and did provide in connection withmtek’s dealings itMissouri, subjecting
Perkins Coie to personal jurisdiction basedlmnincidental contacts with Missouri these
services required would offend traditional nasf fair play and substantial justice.

2. Morgan Keegan hasot made a prima facie showing that Perkins
Coie committed a tortious act in Missouri

Morgan Keegan alternativetfaims that the Missouri tay-arm statute is satisfied
because Perkins Coie madeufilalent or negligent misregsentations to entities in
Missouri, and the Bondholders’ cause of achoses from these misrepresentations. The
relevant section of the Missouri long-arm statute has been interpreted to include

“[e]xtraterritorial acts that produce conseces in the state, such as fraudr{ant v.
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Smith Interior Design Grp., Inc310 S.W.3d 227, 232 (M@010) (quotation omitted);
accordMyers 689 F.3d at 910. IMyers the Eighth Circuit explained that:
[F]oreseeabilityis the standard to be @led when evaluating whether
jurisdiction is appropriate over a tortioast occurring in another state with
actionable consequenceshtissouri. If a defendant can reasonably foresee
his or her negligent actions haviognsequences felt in Missouri,
jurisdiction is authorized.
Myers 689 F.3d at 910-11. In opposing Peskioie’s motion to dimiss for lack of
personal jurisdiction, Morgan Keegan hlas burden of making a prima facie showing
that Perkins Coie in fact committed a tortious act in Missdbieie, e.gPeabody
Holding Co., Inc. v. Costain Grp. PL.@08 F. Supp. 1423433 (E.D.Mo. 1992)
(“Because the jurisdictional facts, whereigdiction is based upon a single tort, are
identical to the merits of éhclaim, plaintiffs must maka prima facie showing that
defendant has in fact committed the tortgdie in the complairit(quotation omitted)).
The essential elements of a claimfiaudulent misrepresentation include “the
speaker’s intent that it shloube acted on by the persin the manner reasonably
contemplated,; . . . the hearer’s reliancethe representationibg true; [and] the
hearer’s right to rely thereonRenaissance Leasing, LLC v. Vermeer Mfg, @22
S.W.3d 112, 131-32 (Mo. 2010). A clafor negligent misrepresentation requires a
showing that the speaker provided informatifmm the guidance of limited persons in a
particular business transaction; [and] the hearer justifiably relied on the information.”
at 134. Thus, [b]oth frauduleand negligent misrepresetita claims require that the

misrepresentation be material and cegbly relied upon bthe plaintiff.” Kesselring v.

St. Louis Grp., In¢.74 S.W.3d 809, 814-15 (Mo. Ct. pp2002). In adition, to satisfy
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Missouri’s long-arm statute, the misrepnasgion must have lea received and relied
upon by a party in MissouriSee Bryant310 S.W.3d at 232.

Though the elements of bdity for fraudulent or negligent misrepresentation
partially overlap, these are two distinct ofaithat differ in impdant respects. Unlike
fraud, which involves an element of intentkeceive, negligemhisrepresentation “is
premised on the theory thaketkpeaker believetie information supplied was correct but
was negligent in so believingRenaissance Leasing, LL.822 S.W.3d at 134. In other
words, fraudulent misrepresentation is pcatied on a breach of the duty of honesty,
while negligent misrepresentaii involves a breach of tltity of care. Restatement
(Second) of Torts 8 552 cmt. a (197T¥)hereas every supplier of commercial
information may reasonably be expected ngirtivide information iknows to be false,
the occasions in which the duty of care arises must be more limited, due to the ease with
which information “may be, and may k&pected to be, circulatedlti. As a result,
liability for negligent msrepresentation arises only irsiances where the speaker “was
manifestly aware of the use to which theormation was to beut and intended to
supply it for that purpose.id.

With respect to liability for indirect regients of the speaker’s representation,
liability for negligent msrepresentation is also somewhatrower than for fraudulent
misrepresentation. To be liable to iredit recipients of a fraudulent statement, the
speaker must have had the intent, or “sorasar to expect,” thahe statement would be
repeated to others and would influencertbenduct. Restatement (Second) of Torts 8

533;accordWagner v. Mortgagénfo. Servs., Inc261 S.W.3d 625%40 (Mo. Ct. App.
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2008). By contrastiability for negligentmisrepresentation extends only to “a limited
group of persons for whose benefit and guice [the speaker] intends to supply the
information or knows that the recipient intends to supplyRestatement (Second) of
Torts § 552.

It is not entirely clear from Morgandégan’s Third-Party Complaint or briefing
on this motion what fraudulent or negligent ra@resentations Perkins Coie is alleged to
have made and to whom. Witbspect to the subject mattd the misrepresentations,
Morgan Keegan’s claims appdarbe premised on the allégm that Wise: 1) “provided
an analysis of” Mamtek’s sales contragthwthe Chinese comparXibo Pharmaceutical
Group; and 2) made representations thathad personally observed Mamtek’s
manufacturing facility in China.” [Bcs. ## 155 at 4; 235 at 18fe alsdDoc. # 235 at
23-24]? In turn, Morgan Keean claims to have reasonably relied on these
representations in “completing its due diligence and assisting in the preparation of the []
Official Statement.”[Doc. # 155 at 4]see alsdDoc. # 235 at 17-18 (“Morgan Keegan
has alleged that [Perkins Coie’s] commuations contained fraudulent or negligent
misrepresentations, which were reasonablied upon by the City . . . and Morgan
Keegan, as bond underwriter...This information [] was lateconveyed . . to the public
through the . . . Official Statement andithermore, forms the very basis for [the

Bondholders’] causef action in this case.”). As tligondholders allegthat the Chinese

% To the extent that Morgan Keegan sugg@sits opposition brief that Perkins Coie
misrepresented the value of thecurity pledged by Mamtek, this is not alleged in Morgan
Keegan’s Third-Party Complaint. Furthermaoas,discussed above, the evidence and pleadings
do not support such a claim and, in fact, shioat Perkins Coie was not asked and did not
attempt to provide an opinion tsthe value of the security.
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sales contract was fraudulent, [Doc. # 66-1%16, 19-20], and th&lamtek never had
an operational sucralose factory in Chinap¢D# 66-1 at 7, 14, 16-17], Morgan Keegan
maintains that the Bondha@ds’ claims, and thereby its claims for indemnity and
contribution, arise from Perkins Coie’stdidulent or negligent misrepresentations.

Tested by the exhibits and affidavéisbmitted in connection with this motion,
however, Morgan Keegan has not madeim@ifacie showing that its claims for
indemnity or contribution codlarise from any negligent laudulent misrepresentation
made by Perkins Coie. The only evidencamy representation made by Perkins Coie
concerning the sales contract is a Jur20Z0 letter from Wise tdom Cunningham of
CVR. A review of this letter directlyontradicts Morgan Keegan'’s allegation that
Perkins Coie made any representation conogrtiie sales contract that relates to the
present case. In this letter, Wise wrote:

We [Perkins Coie] confirmed witbur local counsel in the People’s

Republic of China (“PRC”) regarding the form of the attached sales

agreement under the PRC laws. . . atgordance with Article 12, Article

32 and Article 131 of the PRC Coatt Law regarding conclusion of

contracts, this agreement meets wiite formation requirement. This kind

of agreement can be seen in the RREIiness community. This letter is

presented to addreesly whether the form of theales agreement is a form

of a document that one would see in China. This letteoti;itended to be

a verification of the ahenticity of the docun#, or conforming the

Chinese and English. This letter is miended to serve as an Opinion of

Counsel Letter, and no thirdgyamay rely on this letter.
[Doc. # 213 at 9]. Thysot only did Wise explicitly disclm any intent for third-parties,
such as Morgan Keegam the Bondholders, teely on the representations in this letter,

but his opinion was confined solely to whetltee sales contract was of a form that

would be recognizable in China.
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Neither Morgan Keegan ntine Bondholders have alleged that this contract was
not drafted in a form that would be recoguize China. Rathethe Bondholders allege
that the actual subject matter of the cactirapecifically Xibo’s promise to purchase
Mamtek manufactured sucralose, was frauduléfet, Wise’s letter unambiguously
stated that the authenticity thfe contract was beyond the scope of Perkins Coie’s review
of this document. Accordingly, Morgan Kemghas failed to present a prima facie case
that its claims, or those of the Bondhoklearise from any misrepresentation made by
Perkins Coie concerniniipe sales contract.

With respect to the Mamtdhcility in China,Morgan Keegan relies primarily on
another letter from Wise to Cunningham regagdhe actions Wise took with respect to
the Mamtek materials placed in escrismconnection withthe bond issueSeg[Doc. #

235 at 16, 23-24]. Ithis letter, Wise wrote:

In the summer of 2009, | was asked by Bruce Cole, CEO of Mamtek, to

visit Mamtek’s operating facilities reked to the produmn of sucralose

located in WuyishanChina. | was taskedithi attempting to collect

materials sufficient to operate and/opmeduce the facility in the event the

facility was damaged or the operating nniglls were lost or destroyed. In

this regard, | was provided with amoof the blueprints identified in

Section 8 of Schedule 1 [of the Esar Agreement]. My former partner

Zoe Wang and | personally visitecetfacility and interviewed a Mamtek

engineer and an inventor, Mr. Zhenghao Wan, over the course of two days.

The engineer and Mr. Wan verifiednte that the 60 ton sucralose line as

constructed was substantially in acamde with those blueprints and that

the processes used in the 60 sanralose line were substantially in

accordance with the processeflected in the pateapplications filed by
Perkins Coie on Mamtek’s behalf.
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Emphasizing Wise’s statement that he pacsonally visited the Mamtek factory in
China, Morgan Keean argues that Perkins Caiegligently or fraudulently
misrepresented the etesice of this facility.

Viewed in context, however, it is cletlmat Wise did not intend or expect any
party to rely, and no party could have juaty relied, on this leeer as a representation
that Mamtek in fact had a fully operationatsalose factory in China. First, Wise’s
stated purpose for the visit was only to colleeterials sufficient taluplicate the facility
he visited; Wise did not claim to have visitdhe facility in order to verify that it was
operational and actually produgisucralose. The Bondholders allege only that the
facility never became operational, due in garénvironmental concerns; they do not
allege that the plant never existed or thatas incapable of producing sucraloS&ee
[Doc. # 66-1 at 6] (“Mamteknternational received approviadm the local authorities to
build a sucralose plant in Wishan City, and completeaustruction of the plant in
2008. The facility never opened, however, tupart to environmental concerns raised
by the Chinese conservation department.mték subsequently ended operations in
China without ever having praded sucralose.”). The faitiat Wise claimed to have
visited a facility in China that Mamtek hedait to be a sucralose factory is not a
representation that Wise personally verifiedtttne facility was, in fact, operational and
producing sucralose.

Furthermore, even assuming it is possiiol read between the lines of Wise’s
letter and find that he implicitly represedtthat the factory was operational, the

unambiguous disclaimers in Wisdé&tter show that he did not intend for any party to
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rely, and no party could hayestifiably relied, upon this representation. Immediately
after recounting his visit to the facility in @, Wise cautioned, “At all times during my
review, | have relied on the representatibpsviamtek,” [Doc. # 213 at 14], which
clearly encompassed the representationbeMamtek personnel Wise met with in
China. To foreclose all doubt, Wise alscluded the following advisement at the
conclusion of his letter:

In assembling the aboveformation, | have at all times relied upon the

representations of Mamtek and hanat independentlyerified the

accuracy of the informatn contained herein or the materials identified

in Schedule 1. | have not undertakear was | obligated or expected to

undertake, and independemtestigation to determine the accuracy of the

facts or other information, and amquiry undertaken by me during the

preparation of this letter or conigition of the materials identified in

Schedule 1 should not begagded as such an intggtion. | have outlined

certain actions | havekan on behalf of Mamtek in this letter. These

actions and this letter were done Mamtek’s benefit only, and neither my

actions nor any statements in thigde may be used or relied on for any

other purpose or by any other person.
[Doc. # 313 at 15]. In light of this cledrsclaimer, it is evident that Wise neither
intended nor expected any recipient of thitele direct or indirect, to rely upon it.
Furthermore, Morgan Keegan's purportetiance on Wise’s repsentation could not
have been justified due Wise’s clear disclaimerSee, e.gMark Twain Kansas City
Bank v. Jackson, Brouillette, Pohl & Kirley, P,012 S.W.2d 536, 540 (Mo. Ct. App.
1995) (holding that the plairfiticould not have justifiably teed upon an attorney opinion

letter that “contained the folang language in the last sentence: ‘we take no

responsibilities to any information opinions contained herein.’ ).
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To the extent that Morgateegan claims to havelied on representations about
Wise’s visit to China made by third-partiestthvere unaffiliated with Perkins Coie, and
which may have omitted \W’s disclaimer, these third-padtatements cannot fairly be
attributed to Perkins CoieSuch an omission would haftndamentally altered Wise’s
statement and Morgan Keeglaas presented no basis fimputing such a significant
omission to Wise. As this Court previousbund in ruling on Armstrong Teasdale’s
motion for partial summary jugigent, “it would be illogical foa jury” to find reasonable
reliance in such circumstancefoc. # 170 at 9-10]Similarly, Morgan Keegan'’s
reference to statements made by Mamt€ixO, Reena Gordon, concerning what Wise
could or would attest to has no bearing on PerlCoie’s potential liability.SeeRoth v.
La Societe AnonyenTurbomeca Francd 20 S.W.3d 764, 77@10. Ct. App. 2003)
(refusing to impute a client’s misrepresentations to its attorney, béetallismugh an
attorney is an agent of his or her client actk as the client’s altego, the converse is
not true.” (citingMacke Laundry Serv. Ltd. P’ghv. Jetz Serv. Co., In®@31 S.W.2d
166, 176 (Mo. Ct. App. 1996) (“[T]he ci¥'s misconduct cannot be imputed to the
attorney.”)).

Finally, Morgan Keegan'’s relian@a the testimony of Mark Boatman of
Armstrong Teasdale is deficient in the saespect. Boatman did testify that someone
from Perkins Coie, apparently Wise, had tAlinstrong Teasdatéhat he had visited
[the China facility] and it was manufacturing[Doc. # 235-6 at 2]. The excerpted
deposition testimony provides nariver details or context, so it is not clear whether or

not Wise qualified his statement to Armstgoheasdale with a disclaimer of the type
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included in his letter to CVR. Considering tleaery piece of evide® in the record in
which Wise made a representation about Mé&nmcluded such a disclaimer, it seems at
best unlikely that he did not. Nonethelesgen assuming that Armstrong Teasdale at
some point conveyed sl an unqualified atement to Morgan &egan, there is still no
basis for finding that Wise intended or exgekctor any party to g, or that Morgan
Keegan could have justifiably relied, on tstatement. Regardless of what Morgan
Keegan claims to have heard from a third-pahis does not change the fact that Morgan
Keegan also claims to havdieel on Wise’s letter to CVRSeeg[Doc. # 235 at 23-24].
To the extent that Morgakeegan claims to havelied on Armstrong Teasdale’s
recitation of Wise’s represetitan about the facility in Chinto the exclusion of Wise’s
explicit disclaimer in the letter to CVR, thisliance could not have been justifi¢Bee
Hamra v. Magna Grp., Inc956 S.W.2d 934, 940 (Mo. Ct. pp1997) (“[The law] is not
an indulgent guardian which can go to roi@length of givingprotection against
consequences of indolence, folly or casslindifference to ordinary and accessible
means of information.”).

In sum, Morgan Keegdmas failed to make a prima facie showing that Perkins
Coie made a fraudulent or negligent representation in Missouri. As this is Morgan
Keegan'’s sole basis for invoking the provisairMissouri’s long-arm statute that confers
jurisdiction over tortious acts committed in$douri, this provisin does not permit the
exercise of personal jurisdiction in this case.

B. General Jurisdiction
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Morgan Keegan alternagly argues that Perkins Coie is subject to general
jurisdiction based on its contacts with Missousis with specific jurisdiction, “general
jurisdiction can only be assertatofar as it is authorizdaly state law and permitted by
the Due Process ClauseViasystems, Inc646 F.3d at 595. However, “[b]ecause it
extends to causes of action unrelated tal#fendant’s contacts with the forum state,
general jurisdiction over a defendant is subject to a higher due-process threstold.”
In this case, it is not necessary to adaswhether Missoutaw permits subjecting
Perkins Coie to general jurisdiction, basa the high bar posé&y the Due Process
Clause precludes the exercise of general jurisdict@ee id.

The test for asserting general jurcstbn over foreign businesses under the Due
Process Clause is whether they have ldgesl “continuous and systematic general
business contacts, . . . , witletforum state, [so] as to remdbem essentially at home in
the forum State.”ld. (quotations and citation omittedhn this case, Perkins Coie’s
minimal, sporadic contacts with Missouri amnsufficient to rendeit essentially at home
in Missouri. Perkins Coie does not have affices or own any real estate in Missouri,
and it is not registered to do business in Missouri. [Doc. # 213 at 6]. Perkins Coie also
does not maintain an addresdephone number, or baakcount in Missouri, and does
not employ any individuals in Missouri. [Doc. # 213 at 6]. While there is evidence that
Perkins Coie sometimes commeiies with parties in Missauthe Eighth Circuit has
held, specifically with respett jurisdiction over attorneyshat “[clontact by phone or
mail is insufficient to justify [thegxercise of personal jurisdictionPorter v. Beral)

293 F.3d 1073, 1076 (8th Cir. 2002).
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Furthermore, of the approximately 800ktes Coie attorneymcated around the
world, [Doc. # 251-1 at 6], only four haam active Missouri bdicense, [Doc. # 247-2
at 6]. Of these four attorneys, only one bBatered an appearance in any of the twenty
Missouri court cases in which a Perkins Catirney appeared between 2003 and 2013.
Seg[Doc. # 247-2 at 3-5]. This attorney apped in only three ahese cases, meaning
that in seventeen of these caBeskins Coie attorneys appeapd hac vice These
limited and primarilypro hac viceappearances in Missouri dotrsaggest that a law firm
with such an extensive national and international practice as Perkins Coie is essentially at
home in Missouri.See, e.gWolk v. Teledyne Indus., Ind.75 F. Supp. 2d 491, 502
(E.D. Pa. 2007) (A]n attorney’spro hac viceappearance in an related matter in the
forum fails to establish gersd personal jurisdiction.”JaccordDi Loreto v. Costigan
600 F. Supp. 2d 671, 692 (E.D. Pa. 200Reeatedly, courts have found that an
attorney’s entry of a court appearaimee hac vicen the forum stateyithout more, is
not a substantial enough contact to pernat tlourt to exercise jurisdiction over his
person.’ ” (quotation omitted)aff'd, 351 F. App’x 47 (3d Cir. 2009).

Citing basic principles of partnershipigMorgan Keegan argues that general
jurisdiction exists becauseo Perkins Coie partnemsaintain active Missouri bar
licenses. Morgan Keegandhaot presented any authority, however, that suggests a
partner’s bar license, standing alone, subjitsentire partnership to general jurisdiction
in the licensing state. The primary casendnich Morgan Keegan relies ruled only that
“the activities of the partner are generaltiributed to the partnership and jurisdiction

over the partnership followfsom the partner’'s contacts, if sufficiemegardless of the
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absence of independent cactis between the partnershpa entity and the forum.”
Donatelli v. Nat'l Hockey Leagu®93 F.2d 459, 466 (1€&lir. 1990) (first emphasis
added).

This rule in no way suggests that a parthgrss subject to general jurisdiction in
every state in which one of its partners ha@dgwofessional license. At most, it supports
the proposition that where a partner is subjespexificjurisdiction in the forum state,
specific jurisdiction also exisigith respect to the partnéip. Holding a Missouri bar
license and using it to practice law in Migsovould almost certainly subject these
Perkins Coie attorneyto specific jurisdiction for niters arising from these Missouri
contacts. Depending on the circumstancas,niay also justify exercising specific
jurisdiction over Perkins CoieSee Donatelli893 F.2d at 467 (“[T]he actions of a
partner within the scope of a general parship’s purposes necessarily become the
actions of the partnership. . . . For theason, any forum able to exercise personal
jurisdiction over the partndry reason of those activiti@sust also be able to exercise
jurisdiction over the partnership.”). Howeyé&he present case is not related in any
manner to the Missouri bar licensed partners’ contacts with Missouri. Absent some
authority, this Court cannot aquethe sweeping proposition that every legal partnership
is subject to general jurisdiction in any statevhich one of its partners happens to have
an active bamembership.

Morgan Keegan alternatiwetlaims that general jurigttion exists due to Perkins
Coie’s substantial Missouri client base dhe revenue it derives from these clients.

While Perkins Coie does have some chkenith Missouri billing addresses, Perkins
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Coie’s Missouri clients constitute a negligilpertion of Perkins Coie’s overall business.
Perkins Coie produced files for 167 clients with a Missouri billing address between 2003
and 2013, and approximately satsefive of these client accounts are currently active.
[Doc. # 247-2 at 7]. From 2003 to 2013rkes Coie received arual attorney'’s fees

from these clients ranging from $700,000.00 t@®$3,472.00. [Doc. 247-2 at 9]. In
terms of Perkins Coie’s gross revenue, howethese are nominal amounts. In 2012, for
example, the $4,243,178.00 ittaaney’s fees that Perkins @dilled to Missouri clients
constituted only sevetenths of one percent (.00698%) of the firm’s gross reveSae.
[Docs. ## 247-2 at 9; 251-1 at 4]. MargKeegan has not citeiny authority that
suggests the receipt of sugmegligible amount of inconfeom residents of a state is
sufficient to render a law firmssentially at home in that state.

Furthermore, of these clients, a sefegt accounted for the bulk of the revenue
Perkins Coie derived from clients with 88iouri billing addresses. For instance, only
seven of the 167 Missouri clients genedatatal revenue that exceeded one million
dollars between 2003 and 2013, and thesatd accounted for approximately seventy-
percent of Perkins Coie’s total reverfuem Missouri clients during this perioGee
[Doc. # 247-2 at 17-20]. Bgontrast, forty-seven of theskents generated no revenue at
all, nine generated total revenue thatmd exceed one-thousaddllars, and another
forty-one generated total rawge that did not exceed témsusand dollars during this
eleven-year periodSee[Doc. # 247-2 at 17-20]. ABerkins Coie has had only fleeting
and minimal contacts with the majority of its Missouri clients, there is little support for

Morgan Keegan'’s allegation that Perkins Coie has a substantial Missouri client base.
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Furthermore, considering that Perkins Coie has no offices or employees in
Missouri and its attorneys have only sporatlicappeared in Missouri courts, it appears
that the bulk of this work veaperformed out-of-state. Maag Keegan cites no authority
that suggests the performance of limited, dustate legal services for a resident of the
forum state is sufficient to give rise torgeal jurisdiction, and Eighth Circuit precedent
strongly suggests that it is ndbeeAustad Co. v. Pennie & Edmond@23 F.2d 223, 227
(8th Cir. 1987) (affirming disnsisal for lack of personal jurisdion, despite the existence
of an attorney-client relationship betweeeg thaintiff—a citizen of South Dakota—and
the foreign law firm, because the firm’s “griubstantial connection’ with South Dakota
was its representation of a South Dakotgowaation in connectiowith litigation taking
place wholly outsid South Dkota.”).

Finally, Morgan Keegan significantly onstates the evidendkat Perkins Coie
actively solicits business in Missouri. lesponse to Morgan Keegan'’s discovery
requests, Perkins Coie indicated that, s@@8, it has responded to twelve requests for
proposal from current or prospective clientddissouri. Merely responding to a request
from a Missouri resident, as opposed to actively soliciting clients, does not support a
finding that Perkins Coie hgmirposefully availed itself atoing business in Missouri.
See AustadB23 F.2d at 226. Similarly, the fab@at an “advanced search” of Perkins
Coie’s website returns resuttsat describe some contabetween Perkins Coie and
Missouri, see [Doc. # 247-3¢annot be viewed asrdctly soliciting business from
Missouri residents. Finally, the fact thatkes Coie agents havaxcasionally travelled

to destinations in Missouri for the purposéimfisiness development,” [Doc. # 247-2 at
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11-12], is not sufficient to meet the high thineld required for the exercise of general
jurisdiction. Considering the minimal amduwof business actually generated by Missouri
clients, these sporadic visits do not rendekids Coie essentially at home in Missouri.
In sum, the evidence ggented by Morgan Keegdnes not show that Perkins
Coie maintains the kind of continuous ays$tematic business contacts with Missouri
that are necessary to permit themxse of general jurisdiction.
V. Conclusion
For the foregoing reasons, Third-Pabgfendant Perkins Ge, LLP’s motion to
dismiss the Third-Party Comjitd of Morgan Keegn & Co., Inc. for lack of personal
jurisdiction, [Doc. # 209], is GRANTED. Mgan Keegan'’s claimagainst the Perkins

Coie are DISMISSED, without prejudice.

SINANETTE K. LAUGHREY
NANETTEK. LAUGHREY
United States District Judge

Dated:_April 8, 2014
Jefferson City, Missouri
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