Cromeans v. Morgan Keegan & Company, Inc. et al Doc. 510

INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

JOHN W. CROMEANS, JR., et al., )
Raintiffs, ))
V. ; No0.2:12-CV-04269-NKL
MORGAN KEEGAN & CO., INC., et al., ))
Defendants. ))
ORDER

Pending before the Court is the Rtdfs’ Motion for Class Certification
[Doc. 218]. The motion is grarden part and denied in part.
l. Background

On July 15, 2010the City of Moberly, Missourapproved the issuance of
$39 million in municipal bonds by the IndusiriDevelopment Authdaty of the City of
Moberly (the IDA). The IDA issued thbonds to finance a project that included
acquiring and improving a 33-acre parcel lahd, and constructing and equipping a
sucralose manufacturingnd processing &lity in Moberly. The facility was to be
operated by Mamtek U.S., In@,Delaware corporation registered to transact business in
Missouri.

The City hired Defendant Morgan elégan & Company, Inc., a Tennessee
corporation, to underwrite the bonds. As underwriteryddao Keegan was responsible
for preparing the Official Offering Statemtemhich provided information about the bond

offering to prospective purchasers. Mang Keegan engaged Defendant Armstrong
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Teasdale, a St. Louis-based limited partn@rsto serve as underwriter’'s counsel. The
legal services Armstrong Teasdale provideduded preparing the offering materials, a
bond purchase agreemgmand continuing disclosure @gment, as well as generally
advising Morgan Keegan in connection with issuandbé@bonds by the IDA.

In July 2010, MorgarKeegan purchaseddtbonds from the IDAthen sold them
to about 133 persons or entitigshout 30 of the bonds wemold to Missouri residents
and the remainder to residets18 other states. Some thie bonds were subsequently
resold one or more times. The trustee hbaHWdB Bank, N.A., located in Missouri, held
the proceeds of the sales of the Moberlgn8s, and disbursed the proceeds to Bruce
Cole, the project promoter,he allegedly was not entitled to them. The Mamtek project
failed and the bonds are noVleged to be worthless.

This putative class action was filed on délbéthe bond purchasers (collectively,
the Bondholders). The Bondholders’ claims are basesubstantial part on alleged
material misrepresentations and omissiomstained in the Official Offering Statement,
and the Defendants’ alleged failure to cortda@ue-diligence inwtigation concerning
the accuracy of the representations in tlfaestent. The Official Offering Statement
included the following allgedly false claims:

e Mamtek operated a fully-functional sucralose production
facility in China;

e Mamtek was one of only twsignificant global sucralose
manufacturers;

e The US Patent and Trademark Office would grant

Mamtek a patent on its sucralose manufacturing process
within months;



e Mamtek’'s unique manufacturing processes neither
required nor produced anyazardous substances or
resulted in any hazardous waste;

e Mamtek expected exponeritiaxpansion in production
lines over the next two years;

e Mamtek had a sales contragith a Chirese company
called Xibo Pharmaceutical Group;

e Mamtek had pledged valuablellederal as security for the
bonds, which had been evaluated by a boutique valuation
company, Pelligrino & Associates, LLC.

[Doc. 41, pp. 10-11 of 27.] It alsmntained the following paragraph:
The Underwriter has reviewed thidormation inthis Official
Statement in accordance twi and as part of its
responsibilities to investors under the Federal Securities Laws
as applied to the facts and cinastances of this transaction
and reasonably believes such information to be accurate and
complete, but the Underwriter does not guarantee the
accuracy or completenesssuch information.

[1d.]

The Plaintiffs claim that the Defendamtisl not review the information in the
Official Offering Statement and had no lsfir believing thasuch information was
accurate or complete. Thaiso claim that Morgan &gan representatives made
additional false statements by email and in drs¢ussions. Finally, Plaintiffs claim that
if Morgan Keegan and Armstrong Teasdald banducted the Mamtehkvestigation with
due diligence, they would hawgiickly discovered that muerous representations by
Mamtek were false.

The Plaintiffs ask for certification of all claims contained in the first amended

complaint. [Doc. 66-1.] The Court preusly entered summary judgment in favor of



Defendant Armstrong Teasdale two claims against it, negligent misrepresentation and
omissions, and attorney malpractice [Dd¢0]. The remaining claims are:

Count | negligent undeniting, against Defendant
Morgan Keegan;

Count Il negligent misrepresentation and omissions,
against Defendant Morgan Keegan;

Count Il fraudulent misreprestations and omissions,
against both Defendants;

Count IV Missouri Blue Sky la violations, against both
Defendants;

CountV moneys had amdceived, against both
Defendants; and

Count VI unjust enrichment, against both Defendants.
[Doc. 66-1.]

[. Discussion

The following requirements musbe met under Federal Rule of Civil
Procedure 23(a) to maintasuit as a class action:

(1) The class is so numerous thainder of all members is
impracticable;

(2) There are questions of law or fact common to the class;

(3) The claims or defenses of the representative parties are
typical of the claims or denses of the class; and

(4) The representative partiesiliwfairly and adequately
protect the interests of the class.

One of the three subsections of Rule 23(b¥tnalso be met. The Plaintiffs elect to
proceed under Rule 23(8B), which provides that:

[T]he questions of law or fact common to the members of the
class predominate over ny questions affecting only
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individual members, and that class action is superior to
other available methods for ti&r and efficient adjudication
of the controversy. The mattepertinent to these findings
include:

(A) the class members’ interests in individually
controlling the prosecutioror defense of separate
actions;

(B) the extent and nature any litigation concerning the
controversy already begu by or against class
members;

(C) the desirability of concerdting the litigation of the
claims in the particular forum; and

(D) the likely difficulties inmanaging a class action.

Rule 23 also permits part of a claimlie certified under some circumstanc&eeFed.
R. Civ. Pro. 23 (c)(4).

To prevail on their motion, the Plaintiffsust “affirmatively demonstrate” their
compliance with Rule 23.Wal-Mart Stores, Inc. v. Duke431 S.Ct. 2541, 2551-52
(2011). A district court has broad discretiordetermining whether class certification is
appropriate.Luiken v. Domino’s Pizza, LLC705 F.3d 370, 372 YBCir. 2013).

11

Nevertheless, a class action cannot be amtifinless the court “is satisfied, after
rigorous analysis, that the prerequisitd™ the rule have been meDukes 131 S.Ct. at
2551 (quotingseneral Telephone Co. v. Falceth7 U.S. 147, 160 (1982)).

A. Preliminary issues

Morgan Keegan preliminarilgrgues that class treatmes precluded because the
Plaintiffs’ definition of the class is overlgroad, and because tfaintiffs and many

putative class members have binding agreements that require them to arbitrate any

claims. Neither argument is persuasive.



1. Definition of the class

The Plaintiffs have proposedclass that consists of:

All persons who purchased Merly bonds from July 23,
2010 through Sept. 30, 2011 [tHate of the first offering and
the date Morgan Kegan reduced the ipe of the bonds,
respectively].

[Doc. 219, p. 16.]

While the Eighth Circuit has not addredghe issue, the Couwill assume that
the proposed class must be definite or ascertain&s#e. Matamoros v. Starbucks Corp.,
699 F.3d 129, 139 {1Cir. 2012);In re. Initial Public Offeings Securities Litigation,
471 F.3d 24, 30 (? Cir. 2006);Chiang v. Venemar885 F.3d 256, 271 @Cir. 2004);
John v. Nat'l Sec. Fire and Cas. C6Q1 F.3d 443, 445 {5Cir. 2007); andViarcus V.
BMW of N.A., LLC687 F.3d 583, 593 {7Cir. 2012).

Morgan Keegan argues thiie class is not sufficientlgscertainable because the
persons who did not purchabends directly from Morgakeegan may be difficult to
identify, inasmuch aMorgan Keegan does nkhow who they are.This argument does
not persuade the Court becaldorgan Keegan’s knowledgi®es not determine whether
the identity of the class can be ascertain€en the objective critea in the definition,
it is more likely than not #it the purchasers of the lderly Bonds can be identified
through discovery, and by tracing secondsaies from purchasers widid buy directly

from Morgan Keegan.

2. Arbitration agreements



The three named Plaintiffs and a numbgother putative class members—about
70 in all—signed arbitration agreements witlorgan Keegan. Mgan Keegan argues
that Bondholders with arbitiian agreements are requiredaiditrate—not litigate—their
claims. E.g. Doc. 259, p. 30 (arbitration agreertgenannot “be vitiated by simply filing
a class action”).] MorgarKeegan also argues that “consistent with the” Federal
Arbitration Act (FAA), suchBondholders should be “ekude[d] from any purported
class[.]” [Doc. 259, p. 32.]

A valid arbitration agreement is a contractd enforced according to its terms.
Owen v. Bristol Care, Inc702 F.3d 1050, 1051 {8Cir. 2013). “[A] party cannot be
forced to submit to arbitration anysgute he has not agreed to submiteymer v.
Management Recruiters Intern, Ind69 F.3d 501, 504 t(8Cir. 1999). Here, the
arbitration agreements explicitly exempt arliitla of claims that are being dealt with in
a class action, or are the subject of &amyet-ruled motion teertify a class. H.g.,
Doc. 259-17, p. 4 of 8; and D0259-18, pp. 3-4 of 30.] Both parties agreed to this
provision and Morgan Keegan cites no tget of the FAA norany other law that
prevents the parties’ voluntariagreement to this limitation

The arbitration agreements are not apediment to class certification.

B. Rule23(a) factors

1. Rule23(a)(1), Numerosity

Rule 23(a)(1) requires thproposed class be “so nuroas that joinder of all

members is impracticable.” In consideritigs requirement, courts examine the number

of persons in the proposed class and factors aaahe nature of the action, the size of
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the individual claims, and the inconvemee of trying the individual claimsPaxton v.
Union Nat! Bank, 688 F.2d 552, 561 {BCir. 1982). The Eigth Circuit has not
established a rigid rule regarding the sizethe proposed class thatill satisfy this
requirement.Rattray v. Woodbury County, low253 F.R.D. 444, 452 (N.D. lowa 2008),
order affd, 614 F.3d 831 (BCir. 2010). “A relatively small number of plaintiffs does
not necessarily defeat class certificatiofy"for example, geographic dispersion of the
potential plaintiffs demonstrates that joinder is impracticidl. See, e.g., Kilgo v.
Bowman Transp., Inc.7/89 F.2d 859, 878 (ih1Cir. 1986) (certifying geographically
dispersed class of at least 31 membe&eégspar v. Linvatec Corpl67 F.R.D. 51, 56
(N.D. Ill. 1996) (certifying geographitg dispersed class of 18 members).

When the question of numerositya close one, courtsnig to strike a balance in
favor of finding numerosity.E.g., Evans v. U.S. Pipe & Foundry Cé&.2d 925, 930
(11th Cir. 1983); Cortez v. Neb. Beef Inc266 F.R.D. 275, 289 (D. Neb. 2010); and
Foster v. Bechtel Power Cor@9 F.R.D. 624, 626 (E.D. Ark. 1981).

Here, the proposed classasmposed of at least 1Ebndholders—counting just
those who purchased directly from MorgKeegan. [Doc. 259, p. 45.] The class
members are geographically dispersed across 19 siiesnaking joinder in a single
lawsuit more difficult. While there is ewvedice that some class members have initiated
their own lawsuits, MorgaiKeegan has not shown that the class members pursuing
individual litigation will opt out ofany class that is certifiedzurther, even if all 40 class
members pursuing individual lawsuits [Doc. 2p9, 19-24; Exhibit<-H] opted out, the

proposed class remains sufficiently numerand geographically dispersed as to satisfy

8



the numerosity requirement.
2. Rule23(a)(2), Commonality

“Commonality requires the plaiiff to demonstrate thahe class members have
suffered the same injury. Thidoes not mean mdyethat they have all suffered a
violation of the same provision of law[.]Wal-Mart Stores, Inc. v. Duke$31 S.Ct.
2541, 2551 (2011) (quotations omitted). “Trhelaims must deped upon a common
contention...that is capable of class widsalation—which means #t determination of
its truth or falsity will resole an issue that is central tiee validity of each one of the
claims in one stroke.ld. Even a single common question will dt. at 2556 (internal
guotation anditation omitted).

Here, common issues link the class members and are substantially related to the
litigation's resolution. All claims—negligent undetimng, negligent misrepresentation,
fraudulent misrepresentation, Missouri Bluey $&w, unjust enrichment, and moneys had
and received—involve overlapping disputese #lleged material misrepresentations and
omissions contained in the Official Offeriggatement, the Defendants’ alleged failure to
adequately investigate the acacy of the representations tine Official Statement, and
current value of the bond$ee Bussey v. Macon Coufityeyhound Park, Inc2014 WL
1302658 *5 (1T Cir. 2014);Bilotta v. Citizens Infonation Associates, LLQ014 WL
2050853 *3 (M.D. Fla. 2014)Alvarez v. Keystone Plus Construction Cog0.14 WL
1400846 *5 (D.D.C. @14). Further, these common issgas be resolved in a single
stroke by class litigation.

Commonality is satisfied.



3. Rule23(a)(3), Typicality

Rule 23(a)(3) requires thaa class representative have the same or similar
grievances as the members of the cla§gern v. UtiliCorp United, Inc.84 F.3d 1525,
1540 (&8 Cir. 1996). The element dfpicality is generally considered satisfied if the
claims or defenses of the representativet @dass members “stem from a single event or
are based on the same legal pore or remedial theory.” Paxton v. NovaStar
Financial, Inc.,688 F.2d 552562-563 (& Cir. 1982). Class pesentatives need not
share identical interests witime class, only common objectives and legal and factual
positions. Uponer Inc., F1807 Plumbing Fittings Products Liability Litig.16 F.3d
1057, 1064 (8 Cir. 2013) (quotationsral citation omitted). Puanother way, the class
representatives’ interests cannot be antajienio the class nmebers’ interests. Id.
(citation omitted).

Typicality will not be destiyed unless a class represdive is “subject to a
unique defense that threatens taypl major role in the litigation.td. (quoting In
re Milk Prods. Antitrust Litig. 195 F.3d 430, 437 (8thCi1999)). For example, in
Alpern 84 F.3d at 154Ghe Court concluded that the ctas of the named plaintiff, who
purchased securities as parttoé defendant’s dividend reiestment plan, were typical
of the class—including indiduals who purchaskthe securities on the open market—
because all purchasers challenged the defendant’s course of conduct under the securities
laws and invoked the same theory of sems fraud, i.e., makig knowing misleading
statements or omissions.

Similarly, the three Plaintiffs have éhsame or similar grievances as other
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Bondholders. The PIaiiffs’ claims are based on the alleged material misrepresentations
and omissions contained in the Official Offgy Statement, and é¢hDefendants’ failure

to conduct a due-diligence investigation conaggrithe accuracy of the representations in
the Official Statement. All Bondholders wealegedly injured by the same course of
conduct. The aonmon theory of damages requires prtadt the bondare worthless as

a result of a misrepresentation or omissions.

Nonetheless, Morgan Keag argues that the three named Plaintiffs are not
typical. First, Morgan Keegaargues that two of the Plaifi§ relied on oral statements,
and that such statements by their nattweld not have beenastdardized. Nothing
before the Court demonstrates that the cdantérthe oral statements was so different
from the information availabléo other putative class memis as to render the two
Plaintiffs atypical of the class. The poskiyp that an oral statement might differ from
the written statement is not sufficient, partanly because of thdlaged control Morgan
Keegan exercised over oisthtements by brokers.

Next, citing its experts’ affidavits anwithout further gplanation, Morgan
Keegan states that the Plaits purchased the bonds under circumstances atypical of the
broader class. [Docs. 259-28, 259-28, @89-31.] According to Morgan Keegan’s
own evidence, the three Plaintiffs are anwidlial investor, a bank, and a representative
of an estate, who purchased bonds duriegpitoposed class period, and their purchases
fell above and below the awge investment amount. The evidence does not show that
the three Plaintiffs are subject tmique defenses that threaterplay a major role in the

litigation, or that their claims are antagdiugo the other claamiembers’ claims.
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Morgan Keegan alsargues that the Plaintiffs’ clainae not typical because they,
but not all class members, agbject to binding &itration. Because the Court has found
that the arbitration clause is not applicatdeny Plaintiff or putative class member, this
argument also fails.

Typicality is satisfied.

4. Rule 23(a)(4), Adequacy

Under Rule 23(a)(4), “the representative parties must fairly and adequately
protect the interests of the class.” This nsetlie class representatives and their attorneys
must be “able and willing to prosecute théi@c competently and vigorously,” and that
“‘each representative’s interests are sufficiesilyilar to those of th class that it is
unlikely that their goalsral viewpoints will diverge.Carpe v. Aquila, In¢.224 F.R.D.
454, 458 (W.D. Mo. 2004).

Based on the record, the Court finds thtia Plaintiffs and their counsel are
vigorously and competently punsg their claims, and will contire to do so on behalf of
the class. The Plaintiffs’ counsel is qualifieBurther, the Plaintiffs’ claims are based in
substantial part on alleged teaal misrepresentationsné omissions contained in the
Official Offering Statement, and the Def#ants’ failure to coduct a due-diligence
investigation concerning the accuracy of thpresentations in the Official Statement.
The other Bondholders werédemedly injured by same course of conduct. The common
damages thread is the alleged worthlessoéshe bonds for which the Plaintiffs and

putative class members paid \able consideration. In thesircumstances, it is unlikely
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that the Plaintiffs’ goals and viewpointgll diverge from thoseof the putative class
members.

Morgan Keegan nonethelesballenges adequacy in twespects. [Doc. 259, pp.
36-37 of 46.] First, it argues putative classmmbers may be unhappyaththeir right to a
jury trial has been weed because of the jury-trial war provision in the Plaintiffs’
written agreements with Morgafeegan. The Plaintiffs spond that they requested a
jury trial when they filed this case and aegihat MorgarKeegan has by now waived its
opportunity to enforce those contractual vems: But the Court mel not resolve that
issue because Morgakeegan has not waived its owrghit to a jurytrial in these
proceedings. [Doc. 359, p3 of 75.] Therefore, thstatus quas trial by jury and any
jury trial waivers do not make theddhtiffs inadequate representatives.

Morgan Keegan alsargues that the three Plaintifiaterests are adverse to one
putative class member, who happens to abelefendant in another lawsuit. That
individual is not a defendant in this lawsand there is no evidence of a connection
between the Plaintiffs’ claims here and #laims against that individual in the other
lawsuit. Thus there is no showing that Piiffisi interests are adveesto the interests of
any putative class members.

C. Rule 23(b)(3) factors - Predominance and Superiority

Under Rule 23(b)(3), questions of lawfact common to the nmebers of the class
must predominate over questions affectorgy individual members, and class action
must be a superior vehicle for fair and efficient adjudication. The Plaintiffs ask that all

claims be certified: negligent underwrginnegligent misrepresgation and omissions;
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fraudulent misrepresentations and omissidissouri Blue Sky lev violation; moneys
had and received; and unjust enrichment.

The predominance requirement “testether proposed class members are
sufficiently cohesive to warramidjudication by representationti re Zurn Pex Plumbing
Products Liab. Litig, 644 F.3d 604, 618 {8Cir. 2011) (quotingAmchem521 U.S. 591,
623 (1997)). Predominance is achieved ifdbenmon questions ofwaor fact generally
represent a significant aspect of the casecamdbe resolved forleclass members in a
single adjudication. See 7A Charles A.igtt, Arthur A. Miller & Mary K. Kane,
Federal Practice & Procedure 1778, at 528 (2d.886). “At the cor®f Rule 23(b)(3)’s
predominance requirement is tissue of whether the defendanitability to all plaintiffs
may be established with common evidenc@vrit v. Reliastar Life Ins. Cp615 F.3d
1023, 1029 (8 Cir. 2010). To make this deterraiion, a court must “undertake ‘a
rigorous analysis’ that includes examinatiohwhat the partiesvould be required to
prove at trial.” Id. See also Blades v. Monsanto G400 F.3d 562, 569 {8Cir. 2005)
(court must examine underlyinglements necessary to ddish liability for plaintiffs’
claims).

Factors relevant to whether class actiothésuperior vehicle fdair and efficient
adjudication include: “(A)the class members' interestsindividually controlling the
prosecution or defense of separate actigB$;the extent and nature of any litigation
concerning the controversy already begoy or against class members; (C) the
desirability or undesirability of concentratitige litigation of the clans in the particular

forum; and (D) the likely diftulties in managing a claastion.” Rule 23(b)(3).
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1. Predominance

As a preliminary matter, the Court musinsider what law will apply to each
claim made by the Plaintiffs. This analysssnot only necessary to resolve Rule 23
issues, but also to protdbie constitutional right of putagvclass members to have their
claims decided according toetHaw of a state with a suffent nexus to each class
member. See Phillips Petrolen Co. v. Shutts}72 U.S. 797, 8-23 (1985); andin re
St. Jude Med., Inc425 F.3d 1116, 1120 {(8Cir. 2005). To conduct the choice of law
analysis, a court applies the choice of law subé the state where the court sits, in this
case, Missouri. Klaxon Co. v. Stentor Elec. Mfg. Ca813 U.S. 487, 496 (1941);
American Guarantee Liability Ins. Ce. U.S. Fidelity& Guarantee Co0.668 F.3d 991,
996 (8" Cir. 2012).  But a court need notdemtake a choice-of-law inquiry unless an
actual conflict of law is demonstrateHamrath 475 F.3d at 924 (citation omitted).

a. Effect of the contractual choice of law provision

The Client Agreements between Marg Keegan and sme putative class
members includes the following choice-afal provisions: “This Agreement and its
enforcement shall be governed by the lawS@&inessee, and federal law as applicable.”
[E.g.,Doc. 289-3, p. 7 of 81.] However, aatte of law provision can be waive®ill v.
Estate of Pilla,689 S.W.2d 727, 738(Mo. Ct. App. 1985). Waiver may be effected by
the conduct of the parties to the contrattL Consulting, LLC v. Shanahal®0 S.W.3d
389, 396 (Mo. Ct. App. 2006)When a party does not invokiee state law designated in
a contractual choice of law provision, the party has waiveddit. See also Watters v.

Travel Guard Int’l,136 S.W.3d 100, 10@Mo. Ct. App. 2004) (when the parties had a
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contractual choice of law clause invokingisconsin law, but filed for summary
judgment under Missouri lavand never objected to dmation of Missouri law,
enforcement of the Wisconsin choklaw clause was waived).

Morgan Keegan filed a motion to dismiasd suggestions [Docs. 25, 26 and 38],
none of which invoked the Tennessee choickaw provision. Morgan Keegan does not
seek to invoke Tennesseevlan the context of the motion for class certification and
briefing, nor even in its supplemental brmefion choice of law, filed at the Court’s
request [Docs. 357 and 362]. Accordingiyorgan Keegan has weaed enforcement of
the Tennessee choice of law provision both as to the Plaintiffdhharalass members.

b. Negligent and fraudulent misrepresentation

No conflicts analysis is necessary if #hés no variation between the forum state’s
law and the law of the states whahe putative class members resid8ee Phillips,
472 U.S. at 816. Here, regardless of wratdte law applies, a negligent or fraudulent
misrepresentation claim requires proof of redian Neither party argues otherwise. They
vigorously disagree as to the propriety aftifieation given the reliance requirement.

The normal rule is thatlass certification is not apmpriate if reliance must be
proven. Jensen v. SIPCO, Inc38 F.3d 945, 953 {BCir. 1994) (claim that required
proof of individual class members’ religg on a material misrepresentation “is not
suitable for class-wide relief’)Darms v. McCulloch Oil Corp.720 F.3d 490, 493
(8" Cir. 1983) (no predominance where defants made separatgal and written
representations to each plaintiff; the representations allegedly caused the injury and the

plaintiffs relied on them to differing degreesyee also Gunnels v. Healtplan Svs.,,Inc.
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348 F.3d 417, 434-435{4Cir. 2003);Castano v. American Tobacco C84 F.3d 734,
745 (8" Cir. 1996);Mazza v. American Hala Motor Co., Inc.666 F.3d 581, 586-87
(9™ Cir. 2012).

The Plaintiffs argue that reliance shoudd presumed basemh a “fraud on the
market” or “fraud created the market” theoryrhe Supreme Court has recognized the
“fraud on the market" #ory in federal securities casddut that theory depends on there
being a a well-developed and efficient markBasic Inc. v. Levinso85 U.S. 224, 247
(1988). There is no evidencesafch a market here because the bonds were newly issued.

In the case of newly issuasgcurities, some courtsuerecognized a fraud created
the market theory, whit assumes investors would not isven a security that is so
worthless no investor would buy them ifethnvestor had been properly informed.
Michael Kaufman,Fraud Created the Marke63 Ala. L. Rev. Z5, 282 (2012). The
Supreme Court has not explicitgndorsed or rejecteddhtheory. The seminal fraud
created the market case Siores v. Sklar647 F.2d 462 (B Cir. 1981) (en banc), a
federal securities fraud actianvolving tax-exempt bondsn which the Fifth Circuit
articulated the theorfor the first time. But circuit @urts do not agree on its viability.
Compare Ross v. Bl South, N.A885 F.2d 723, 729 (Cir. 1989) (acepting theory),
and Eckstein v. Balcor Film Investor§, F.3d 1121, 1130 {7Cir. 1993) (rejecting it).
The Eighth Circuit has neithendorsed nor rejected iSee In re Nation8art Corp. Sec.
Litig., 130 F.3d 309, 321 {8Cir. 1997).

Plaintiffs suggest that Missouri courguld apply the fraud created the market

theory to common law claims the issue were presentedib@m. But even if Missouri
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law applies, the Court does not believMessouri court would presume reliance for a
negligent or fraudulent misrepresentation ralai First, the fraud created the market
presumption is not broadlyecognized by other jurisdictions, even in the context of
federal securities claims. Second, several sta®s declined to odify their respective
common law fraud causes of action to incogpera fraud on the meet theory or fraud
created the market theorfsee Kaufman v. |-State Corg54 A.2d 1188, 1193-9N.J.
2000) (rejecting change to New Jersey lamg collecting similar cases from California,
Delaware, Florida, and Tennesse&ee also Abu Dhabi Commercial Bank v. Morgan
Stanley & Co. Inc.269 F.R.D. 252, 260-61 (S.D.N.¥201) (stating court was unaware of
any case applying the fraud created the maitk@bry in the comixt of a common law
fraud claim). Moreover, the Missouri letature has spoken with respect to
misrepresentation concerning securities, distaibg a statutory caesof action under the
Missouri Blue Sky law. Mo. &t. 8 409.5-509. That lawrabhdy excludes the element of
reliance by the injured partyd.

Therefore, the Court concludes that indualized proof of reliance makes class
certification inappropriate fo Plaintiffs negligent and fraudulent misrepresentation
claims.

c. Missouri Blue Sky law

The same wrongful act can simultaneously violate multiple states’ Blue Sky laws.
E.g., In re. National Centyr Financial Enterprises, Incv. Investment Litigation/55
F.Supp.2d 857, 881 (8. Ohio 2010) (citind-intz v. Carey Manor Ltd613 F.Supp 543,
551 (W.D. Va. 1985)). This is true because efnlature of the publinterests that states
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enacting Blue Sky laws wisto protect. Jack McClardThe Applicability of Local
Securities Acts to Multi-8te Securities Transaction20 U. Rich. L. Rev. 139, 14-42
(Fall 1985). An enacting stateirgerested in protecting itonsumers, “regardless of the
origin of the securities.'ld. The state is also interesteceimsuring that its territory is not
used as a basis of operatiorfpurveyors of fraudulentesurities, regardless of where
they may be marketed. If this were pergdtitinvestors in other states would become
distrustful of securities issuefiom the enacting state. iBh..interest is directed at
protecting legitimate issuers in the statéd. When securities transactions cross state
lines, “[tlhe states’ efforts to advanteese interests will always overlap[li. But a
state’s “interests can beqgtected without preventing othstates from protecting their
own interests.”ld.

Therefore,‘[o]verlapping state securities lavd® not present a classic conflict of
laws question.” Simms Investment Co. v. E.F. Hutton & Co. 1689 F.Supp. 543, 545
(M.D.N.C. 1988).See also BP P.L.CSecurities Litigdon v. BP P.L.C.,2013 WL
5520067 *10 (S.D. Tx. 2013) (anchses cited therein) (samdiy re. Countrywide
Financial Corp. v. Mortgag®acked Securities Litigatior012 WL 10731957 *14
(C.D. Cal. 2012) (same)Chrysler Capital Corp. v. Century Power Cord992 WL
163006 *2 (S.D.N.Y 1992) (same)Barneby v. E.F. Hutton & CoZ715 F.Supp. 1512,
1536 (M.D. Fla. 1989) (same); ahghtz, 613 F.Supp at 551 (same)But see In re.
Rospatch Securities Litigatior,992 WL 226912 *15 (\MD. Mich. 1993 (applying
conflicts analysis to determenwhich Blue Sky law applied).

Nonetheless, a state cannot apply its EBug law to out of state purchasers unless
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the state has ™a significant contact or sigaifit aggregation ofonitacts, creating state
interests, such that choice @§ law is neither arbitrgr nor fundamentally unfair.”
Phillips Petroleum Co. v. Shutt472 U.S. 797, 8191985) (quotingAllstate Ins. Co. v.
Hague,449 U.S. 302, 312-313 981)). “When considering faiess in this context, an
important element is the exgiation of the parties.Phillips, 472 U.S. at 822.

A significant aggregation of contacts exibEyre, creating a sufficient nexus with
Missouri: (1) The Moberly Bonds were issugga Missouri municipality; (2) the Bonds
are connected to the state Miissouri (e.g., they weressued to raise funds for the
construction of a sucralose plant in Missgu8) Armstrong Teasdale does business and
drafted the Official Statement in Missouri;) (Mlorgan Keegan dodsusiness in Missouri
generally and was hired to be the undé@exrfor the Moberly Bnds at issue; (5) a
plurality of Bondholders who purchasedoberly Bonds from Mogan Keegan are
located in Missouri; and (6) the trustee batkJB Bank, N.A., is located in Missouri,
and held and disbursed theopeeds of the sales of the Moberly Bonds. Applying
Missouri’s securities law to moesident purchasers is neittabitrary nor fundamentally
unfair. Indeed, the putative Plaintiffs’ clammmder the Missouri Blue Sky law is additive
and does not diminish their rights under otkecurity laws. Finally, neither Morgan
Keegan, Armstrong Teasdale nor the classnbers would be surprised to learn that
disputes involving a Missoucity bond which was issued in Missouri for a Missouri
project would be subject tdissouri’s Blue Sky law.

Defendants also argue that Plaintiffs artlder out of state purchasers do not have

standing to assert a violation of thdissouri Blue Sky law and therefore class
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certification is not appropriate. The MissouruBISky law provides irelevant part: “It

is unlawful for a person, in connection withe offer...directly or indirectly...[tjo make
an untrue statement of material fact or totcm state a material fact necessary in order
to make the statement made, in the lighthef circumstances under which it is made, not
misleading.” Mo. Rev. Stag 409.5-501. The law also puoses liability on a broker-
dealer who “materially aids” the unlawful sabé a security. Mo. Rev. Stat. § 409.5-
509(g).

Under Mo. Rev. Stat. § 409.6-610(a), “Bew[] 409.5-509 applies] to a person

that . . . offers to sell a securifif] the offer to sell . . . is made in this state.” “[A]n
offer to sell . . . is made in th&tate . . . whether or not eithgarty is then present in this
state, if the offer . . . [o]riginates fromwithin this state.” Mo. Rev. Stat. § 409.6-

610(c)(1). Construing the language of thédtado Blue Sky law, Colo. Rev. Stat. 8§ 11-
51-127(1), which is similarto Missouri’'s, Mo. Stat. 8409.6-610(a), td Colorado
Supreme Court held that an Official Sta@rhcovering a munipal bond is an “offer
to sell,” and is deemed to originate the state of the issuing municipalitisee
Rosenthal v. Dean Witter Reynolds, Jr808 P.2d 1095, 110& olo. 1995).

The Court liberally and braidy construes Missouri’'s Blu&ky law, to effect its
intended remedial purposesmbtecting investors in sedties transactions and ensuring
that the state’s territory isot used as a basis of opewvatifor purveyors of fraudulent
securities. The law is not writteto exclude but rather tmclude within its coverage
purchasers of Missouri centric bonds everewlthose bond are sold out of state and

even if sold on theecondary market. Further, Morgan Keegan is alleged to have aided
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and abetted those out of state sales, soresttlent and non-resident class members have
standing to pursue a claim undlee Missouri Blue Sky law.

Common questions of law therefore prediaee with respect to the Missouri Sky
claim and that statute protectsn-resident purchasers.

d. Negligent underwriting

Count 1, the claim for ndiggent underwriting, is brought against Defendant
Morgan Keegan. The Court has previouskamined the elements of this claim under
Missouri law are: (1) a duty owed by the defant to the plaintiff; (2) the defendant’s
breach of that duty; and (3)aldefendant's breach as the pmate cause of the plaintiff's
injury. Stanley v. City of Independen@95 S.W.2d 485, 48{Mo. 1999). [Doc. 41,
pp. 7-8.]

The existence of a duty is a questionlaf, and is determined by considering
whether the risk of injury ta certain person or class ofrpens was the foreseeable result
of careless conduct by the defendaritopez v. Three Rivers Elec. Co-op., Jn26
S.W.3d 151, 156 (Mo. 2000). A risk ofjumy is foreseeable if a reasonably careful
person in the position of ¢hdefendant would ka anticipated the risk under the
circumstances. Id. If the defendant’'s conduct proxately caused the foreseeable
plaintiff to incur theforeseeable injury, théefendant is liable.ld. A defendant’s
conduct is said to “proximdte cause” a plaintiff's injurywhen it, “in a natural and
continuous sequence, unbrokanany new cause, produces the event and without which
the event would not have occurreding v. Ellis 359 S.W.2d 685, 688 (Mo. 1962).

Morgan Keegan has tdirected the Court to the law of any other state concerning
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this tort. The Plaintiffs briefed the elentermf a common law negligence claim in the 19
states at issue, and they are the same as Missouri’s. [Doc. 332-4p.of 54.] Based
on this record, it appears the outcome @iirRiffs’ negligent underwriting claim would
be the same under any state’s law, and th&tGwed not undertake a conflicts analysis.
See Kamrath475 F.3d at 924. The CourilMapply Missouri common law. Further,
even if the Court had conducted a confliatsalysis under the Restatement (Second) of
Conflict of Laws (1971), it would reach the same conclusion.

Common questions of law predominate widspect to this claim, as well as
common questions of fact. Mag Keegan was the underwrit@f the bond. It owed a
duty as a matter of law to the personsowtould foreseeablye injured by its
carelessness, the investors. [Order, Docp4B of 27.] The Plaintiffs allege Morgan
Keegan owed a duty of catareached it by failing to performs due diligence, and that
as a result, the investors suffered damagesidintd) the loss of their investments. This
claim, unlike negligent and fraudulent misregentation, does ndepend on proof of the
Plaintiffs’ individual reliance, but on the Bmndants’ conduct. The Defendants’ liability,
under the Missouri common law, may hbestablished withcommon evidence.
Predominance is meSee Avritt615 F.3d at 1029.

e. Unjust enrichment, and moneys had and received
Finally, the Plaintiffs seek certificatiaof their claims against both Defendants for

unjust enrichment and eneys had and received.While each state in the United States

! Unjust enrichment and monies had and ikezkconstitute the sae suit under Missouri
law. Fulton Nat. Bank vCallaway Mem'l Hosp.465 S.W.2d 549, 553 (Mo. 1971);
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describes unjust enrichmenffdrently, the essence of suclaims is that the defendant
obtained a benefit, the plaintiff suffered @ronomic detriment a& result, and it would

be inequitable for the defendan keep the benefit underetlitircumstances. While some
states break down theaain into four or five elementsnd others identify only three, all
cover the same basic issues. For examplprdee a claim for unjust enrichment under
Missouri law, the plaintiff must demonsteathat “(1) he conferred a benefit on the
defendant; (2) the defendargpreciated the benefit; and (3) the defendant accepted and
retained the benefit under inequital@nd/or unjust circumstanceddoward v. Turnbull

316 S.W.3d 431, 436 (Mo. Ct. Ap2010). In determiningvhether an enrichment was
unjust, the Court considers “whether any wrongful conduct by the defendant contributed
to plaintiff's disadvantage.Graves v. BerkowitZl5 S.W.3d 59, 61 (Mo. Ct. App. 2000).
Enrichment is unjust when “a person retains blenefit and enjoys the benefit conferred
upon him without paying its reasonable valu&®ebcon Group, Inc. \6.M. Properties,

L.P, 1 S.W.3d 538, 542 (Mo. Ct. App. 1999)Doc. 41, pp. 21-22.] Recovery for unjust
enrichment is unavailable when a person Vasintarily entered into a risky business
venture in pursuit of his own financial advantagd® Contracting Inc. v. Biermari47
S.W.3d 814, 820 (Mo. Ct. Ap2004). But a mistake of fact affects voluntariness of
payment, and if a plaintiff confers a benefitaagesult of mistake dhct, the plaintiff is
entitled to restitution.Homecomings Fin. Network, Inc. v. Brov@43 S.W.3d 681, 685

(Mo. Ct. App. 2011). [Doc4l, pp. 22-23.] Thus, whilslissouri has only three stated

Investors Title Co., Inc. v. Hammon@i7 S.W.3d 28893 (Mo. 2007)Hargis v. JLB
Corp, 357 S.W.3d 574, 586 (Mo. 2011).
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elements, the catch all third element - ratanbf a benefit under unjust circumstances -
incorporates several concepts that otheatest break out into separate elements.
However, according to MorgakKeegan, Alabama and Texdave imposed a heavier
burden than other states byjuering proof that the defendaengaged in fraud, coercion
or other intentional conduct. Because ¢heseems to be a meaningful variation in
Missouri, Alabama and Texas law and becauseuhcertain at this time how many class
members would be affected by that variatiiins premature to grant class certification
on Plaintiffs unjust enrichment claim. Furthéhe exact parameters of Plaintiffs’ unjust
enrichment claim are unclear at this time ansl thakes a choice of law analysis difficult
since the inquiry is issue spfic. Therefore, the Courdenies without prejudice,
Plaintiffs' request for class certifitan of their unjust enrichment claim.
f. Damages model

Rule 23(b)(3)’'s predominance requirematgo applies to questions of damages,
which must be capable of measment on a class-wide basisComcast Corp. v.
Behrend, 133 S.Ct. 1426, 1433 Q23). Both Defendants gue that there is no
predominance because the Plaintiffded to offer a damages model g@mcast The
Plaintiffs did not provide a measure of dayesa in their motion for class certification
because, they say, it@hld be beyond dispute thatetimeasure of damages each class
member is entitled to is a quesn common to the class.

In Comcastthe plaintiffs proposed four congx theories of antitrust impact on,
or distortions of, the cable television matkand offered an exp& regression model

comparing actual cable prices in the regifieced, to hypothetical cable prices that
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would have prevailed but for the defendamdllegedly anticompetitive activities. 133
S.Ct. at 1431. The model accounted for dgesalowing from all four theories and did
not differentiate between them. 133 S.Ct1483-34. The district court certified the
class on only one of the fotlreories, and refused to hear argument against the damages
model that bore on the propriety of class certification, notwithstanding that the only
model provided was based on the existenadldbur alleged theories or distortionk.
The Supreme Court reversed because tmeadas model was not tailored to the sole
iIssue of liability that was certifiedld.

SinceComcastclass defendants have attemptedhave classes decertified based
on individualized differences in class mesndi damages. Courts have not r€mincast
so broadly, instead holding that it simplquires a plaintiff to show a linkage between
its theory of liability an theory of damagesSee Jacob v. Duane Reade, 283 F.R.D.
578, 588 (S.D.N.Y. 2013)in re Nexium (Esomeprole) Antitrust Litig. 2013 WL
6019287 (D. Mass. Nov. 14, 28) (same). Some courtsvealimited application of
Comcasto antitrust caseskt.g., Giles v. St. Charles Health Sys., 12013 WL 5774124
(D. Or. Oct. 22, 2013) (holdinGomcastinapplicable to wage and hour claims under
federal and state lawNeale v. Volvo Cars of N. Am. LL2013 WL 5674355 (D.N.J.
Oct. 16, 2013) (findingcomcasinapplicable to class warranty actiolffomcashas also
been held inapposite whettee measure of damages “will be single, uniform and purely
mechanical[.]” Shady Grove Orthopedic AssodB.A. v. Allstate Ins. Cp293 F.R.D.
287, 305-06 (E.D.N.Y. 2013).

Faced with suchn issue, the Seventh Circuit held, more generally:
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It would drive a stake througthe heart of the class action
device, in cases in which damages were sought rather than an
injunction or a declaratory judgment, to require every
member of the class have identical damages. If the issues of
liability are genuinely commoissues, and the damages of
individual class members can be readily determined in
individual hearings, in settlemenegotiationsor by creation
of subclasses, the fact that damages are not identical across all
class members should not pdrete class certification.
Otherwise defendants would lable to escape liability for
tortuous harms of enormousggregate magnitude but so
widely distributed as not to lemediable in individual suits.
Butler v. Sears, Roebuck and C&2y7 F.3d 796, 80(7th Cir. 2013) (Posner, J.).

Here, the linkage between the Plaintiffsatny of liability and theory of damages
is straightforward: The Plaiiffs claim that they paidraluable consideration for the
bonds and the bonds anew worthless. To the extentaththe Plaintiffs or any class
members resold theohds, the amount gained fromethesale is deducted from the
damages. [Doc. 289, pp. 2132.] Such variation does ndéfeat the common issue of
liability and the calculation of damages issbd on a single model applicable to all
members of the class. The applicationtladt model to each class member is merely
mechanical and may even jugtsummary judgment based cecord evidence of sales,
unless those records are disputed. Clearly predominance under these circumstances is

satisfied.

2. Whether class action is superior to other available methods of
adjudication

Rule 23(b)(3) also requirethat the Court determinethether a class action is
superior to other possible methods déairly and efficietly resolving the

controversy. The Plaintiffs have demonstrated superiority.
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In determining whether superiority met, the Court considers:

A. the interest of members dhe Class in individually
controlling the prosecutioof separate actions;

B. the extent and nature of any litigation concerning

this controversy already commenced by potential Class
members;

C. the desirability of concerdting the litigation of the
claims in this parcular forum; and

D. the difficulties likely tobe encountered in the
management of a class action.

With respect to the firstattor, the three Plaintiffs arthe only persons who have
come forward seeking to act sd plaintiffs in a class action concerning these claims.
They have retained counseltlv considerable experienda the prosecution of class
action and federal segties law claims.

As discussed above, abd@ putative class members have arbitration clauses in
their customer agreements wktorgan Keegan, which wouldquire them to bring their
claims in a FINRA arbitratiorproceeding if brought indidually and if a class is not
certified. Armstrong Teasdale was not atypdo those arbitration agreements and
nothing in the record indicates that Arnastg Teasdale would agree to participate in
arbitration. Therefore, cd8 members with arbétion agreements may not be able to
obtain relief against all tortfeasors in a seafprum if the class is not certified.

Under the circumstances, and given phedominance of common questions, the

alternatives to class litigatioere more burdensonfer individuals thanparticipating in
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class litigation. Class action is the most@éint way to resolve the questions of law and
fact common to all Bond purchasers.

The second factor, the erteand nature of any litigation concerning this
controversy already commenced by poteriidss members, alsuilitates in favor of
certification here. The record before theu@ shows that about four cases have been
filed in Missouri state courts by a total about 33 of the 133 Bwlholders to-date.
Those Bondholders who have already comradre legal proceeding could simply opt-
out of this class if they cohaed individual litigaton is preferable. Regardless, the vast
majority of Bondholders haveot filed their own suits.

The third factor, the desiraity of concentrating the litiggon of the claims in this
particular forum, favors certification. The Cibf Moberly is located in this district and
the district is centrallyocated in the state.

Last, the Plaintiffs' counfewho has substantialxperience in class action
litigation, does not anticipa@ny significant or unusual difulties in the management of
this action as a class action. The Court dagssee any unusual difficulty either.

Therefore, the class action device i® thuperior method for adjudicating the
claims of the proposed Clasembers identified above.

3. Affirmative defenses

Morgan Keegan asssrin its supplemental briefintpat its affirmative defenses
relating to calculation of damages—congiare fault and contribution among joint
tortfeasors—fatally undercut any finding pfedominance or superiority, because the

defenses require individual damages caloutst [Doc. 362, pp. 48-50 of 53.]
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In drafting Rule 23, theAdvisory Committee statedhat individual damage
calculations should not scutitéass certification under Rul8(b)(3), noting that “a fraud
perpetrated on numerous persons by the us&nafar misrepresentations may be an
appealing situation for a class action, and iy memain so despite ¢hneed, if liability is
found, for separate determination of the damsagydfered by individuals within the class.
39 F.R.D. 69, 102-103 §66). “Therefore, courts in ew circuit have uniformly held
that the 23(b)(3) predominance requireméntsatisfied despite the need to make
individualized damage determinations anteeent dissenting deston of four Supreme

MM

Court Justices characterized the point ‘aell nigh universal.” Wm. Rubenstein,
Newberg on Class Actions, 8§ 4:54 (Winter 2013 Supp.) (citmgncast Corp. V.
Behrend,133 S.Ct. 1426, 1437 (2013)(Ginsbengd Breyer, JJ., joined by Sotomayor
and Kagan, JJ, dissentingee also Alpern v. Utilicorp United, In€4 F.3d 1525, 1540
(8" Cir. 1996) (noting that “[tlhe fact thalamage calculations might differ slightly
[between plaintiffs] is a minomatter in comparison withHe] fundamental similarities”
of the plaintiff's and class members’ claiisallenging defendanttourse of conduct).

As discussed elsewhere, the threairRiffs and the @ss members have
fundamentally similar claimagainst the Defendants. Whet the affirmative defenses
require individualized damage determinagp Morgan Keegan has pointed out nothing
about the affirmative defenses that makesm unique or unusually important in the

context of this case. Theffdirences in calculation of daages, should the defenses

apply, is a minor matter in comparison witle fundamental similarity of the claims.
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Furthermore, “where common issues othseapredominated, courts have usually
certified Rule 23(b)(3) classes even though irthlial issues were present in one or more
affirmative defenses.” Smilow v. South Western Bell Mobile Sy823 F.3d 32, 39
(1% Cir. 2003) (citingln re Visa Check/MasterMoney Antitrust Liti@80 F.3d 124, 138-
40 (21d Cir. 2001), Hoxworth v. Blinder, Robinson & Co., Inc980 F.2d 912, 924
(3rOI Cir. 1992));see also Eastwood. So. Farm Breau Cas. Ins. C9 291 F.R.D. 273,
286 (W.D. Ark. 2013) (same). “If, moreovesyidence later shows that an affirmative
defense is likely to bar claims againstledst some class members, then a court has
available adequate procedural mechanisnsstiilow 323 F.3d at 40 (citations omitted).

Affirmative defenses do not skeoy predominance and sujogity with respect to
the claims identified flocertification.

1. Conclusion

The Plaintiffs’ Motion for Class Certificain [Doc. 218] is ganted in part and
denied in part. The Court certifies the Rtdfs’ claims for violation of the Missouri
Blue Sky law, and negligénunderwriting. The Motion for Class certification is
otherwise denied.

g Nanette K. Laughrey

NANETTEK. LAUGHREY
Unhited States District Judge

Dated: _September 23, 2014
Jefferson City, Missouri
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