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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

NATHAN E. SCHNELL,
Plaintiff,

V. CaseNo. 2:14¢ev-04322NKL

CAROLYN W. COLVIN,

Acting Commissioner
of Social Security

N N N N N N N N N N

Defendant.

ORDER
Before the Court is Plaintiff Nathan E. Schnell’'s appeal of the Commissionarc@l S
Security’s final decision denying his application for disability insuranceefits and
supplemental security income under Titles Il and XVI of the Social Sg@&xt. [Doc. 16]. For

the following reasons, the Commissioner’s decision is affirmed.

Background

Schnell was born on February 2, 1976 and resides in Boonville, Misdéerhas a high
school education and past work experience as a telephone interviewer and a reicaepteonis
university. Schnell alleges a disabitibnset date of January 1, 20di@e to the combined effects
of Crohn’s disease, allergies, back pain resulting from a 2006 car accident, heas, hseh
mental health problems, including bipolar disorder. [Tr. 44-45].

A. Medical History
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In 2008, Schnell presented to his primary care doctor, Dr. Robert Koch, with back pain.

Koch noted tenderness over Schnell’s lower lumbar back, upper lumbar, atloonaicic area.
[Tr. 338, 344 Schnell exhibited decreased range of motion of his bflok.338]. Since then,
Dr. Koch has also examined Schnell regarding severe head@the343], and symptoms of

Crohn’s disease, [Tr. 48].

Meanwhile, beginning in 2008, Schnell received treatment and therapy for mental
ailments. Schnell saw Judith Dueker, LCSW, weekly between 2008 and 26it@n these
appointments Dueker concluded that Schnell was frequently stressed, afflittedosd swings
and sleep problems, and preoccupied with regular tagiks. 431]. She opined that, in
consideration of his physical and mental problems, Schnell was “unable to hold down a job or
function in life without assistance.[Tr. 432].

Schnell also saw Dr. Glenna Burton, a psychiatrist, who treated him for bipolatedisor
and panic disorder between 2009 and 2(0T3. 355383]. Schnell complained to Dr. Burton of
insomnia, depression, fatigue, paaitacks, chest tightness, and difficulty focusirjgr. 502.

Dr. Burton treated these symptoms with afgpressant and ardnxiety medications, but
Schnell's anxieties were difficult to control, despite, in Dr. Burton’s opinios, hghly
motivated &ort to become functionalld. Dr. Burton opined that these anxieties stemmed in
part from Schnell’'s other serious medical problems. [Tr. 435].

Dr. Burton completed a Mental Capacity Assessme8te diagnosed Schnell with
Bipolar Disorder— Type I, Ranic Disorder, and Generalized Anxiety Disorder, and she noted
limitations in Schnell’'s ability to concentrate for an extended period, maintaiordinary
routine, operate within a schedule, work with others, maintain scajpflyopriate conduct in a

work setting, perform consistently in a work setting, and operate under unfamdiamsibances.



[Tr. 434 35]. As a result, Dr. Burton wrote, Schnell’s anxieties caused him to obsess over issues
and “prevent[ed] him from engaging in any work situations.” [Tr. 435].

Judith Dueker also completed a Mental Capacity Assessment and reached similar
conclusions.See [Tr. 436-37].

At the time of his hearing, Schnell was taking college classes and required
accommodation due to his Crohn’s disease, which caused him episodes of severgr padh.
He was given counseling, extra exam time, bathroom breaks, and geteduls flexbility.
[Tr. 47-48]. Schnell testified that he took allergy shots and used an inhaler, but still duffere
allergy problems and was allergic to many items, and that he took medicatidns fBpolar
disorder, but was still regularly anxious and worriald often experienced tiredness and racing
thoughts. [Tr. 52, 56, 57. According to Schnell’s testimony, he takes Hycosamine for his
Crohn’s disease, Zantac for his allergies, and Lovastatin to control his ehalle§tr. 58].

Schnell further testified that he was limited in his performance of regular astivitie
While he attended his college classes, he had trouble studying due to headachies dradi @b
leave class in the middld.Tr. 72. While he could drive for 45 minutes, it bothered him to do
so. [Tr. 71]. While he could shop for himself, he used an electric cart in Walmart and needed
help bringing groceries to the cdTr. 79.. And while Schnell was active in his church, where
he served as the vice president, he could not stand up along with the rest of the congregation.
[Tr. 81].

B. ALJ's Decision

After hearing, the ALJ issued a decision on September 13, 2818 found that Schnell
suffered from the following severe impairments: “arthritis, gastric impairmeatgusly

diagnosed as colitis, history of Crohn’s, irritable bowel syndrome, flexion defowhithe



bilateral fifth fingers, asthma with allergies, xsty, panic, and bipolar disorder.[Tr. 20].
Nevertheless, the ALJ ultimately concluded that Schnell can “mak[e] a successftiasijt to
other work,” and “[a] finding of ‘not disabled’ is therefore appropriate.” [Tr. 32].

As part of this analysishe ALJ assessed Schnell’'s RFC as follows:

[Schnell] has the residual functional capacity to perform light work
as defined in 20 CFR 404.1567(b) and 416.967(b) except he can
frequently, but not constantly perform fine manipulation; and must
avoid concentrated exposure to dust, fumes, gases, and things of
that nature; as well as unprotected heights and fast moving
machinery. Furthermore, [Schnell] is limited to simple work,
involving no more than routine work changes. He can interact
appropriately with coworkers and supervisors . . . but he would do
best if allowed to work fairly independently. Otherwise he can
maintain a normal eight hour work day schedule.

[Tr. 23].

The ALJ arrived at this RFC by considering medical evidence, Schnellimoest
regardinghis symptoms, and opinion evidenc&éhe ALJ gave “some weight” to Dr. Burton’s
opinion that Schnell could not function or engage in work situatiphnis.29]. She gave weight
to Judith Dueker’s opinions regarding “severity and effect on function,” but did not gigtw
to Dueker’s opinion that Schnell could not function without assistance or maintain laljob.

The ALJ alsogave ‘little weight” to Dr. Koch’s opinion that Schnell suffered from a
neuromuscular disorder, as Schnell had never been treated for such disorder awdrtheie
neurological findings in the record, and she gave “some weight” to the opinion obbeX a
consultative examiner, who believed Schnell did not have work related limitatidnginally,
the ALJ gave “minimal weight’d the opinions of the state agency psychological and medical

consultants who opined that Schnell had only mild physical and social limitations. [Tr. 30]



In explaining her treatment of Judith Dueker and Dr. Burton’s opinions, the Aledl stat
that both opinions are supported, to a degree, by the evidence of Schnell’'s mental intpairme
However, “the limitations noted [in these opinions] far exceed the findings amchérgshistory
noted in [Schnell’'s] medical records and paint a picture of an individuehmore limited than
[Schnell’'s] own admissions regarding his daily activities suppadd.”

Specifically, according to the ALJ, the medical findings and treatmstdry indicate
that Schnell’'s “treatment has not increased significantly” and he “hiaseqaired inpatient
hospitalization” since his alleged onset daffér. 25]. While Schnell has seen his primary care
provider regularly, he has only rarely sought specialist treatmé&iat. example, he saw a
gastrointestinal specialist in 2010, who dmbt recommend any treatment; he visited a
dermatology clinic in 2011, but reported that Claritin and Allegra were congdiisallergies;
and he saw a Gl specialist in 2013, who made no treatment recommendations. -46}. 25
Despite complaining of uncontrolled Crohn’s disease, Schnell was not treated with
immunosuppressants of 2010, and was only regularly prescribed Levsin for abdominal pain,
as of 2013.1d. He had a normal gastrointestinal examination when he saw his Gl specialist; the
specialist noted that the lack of findings indicated a diagnosis of irritable bgwetosne
instead of Crohn’s.[Tr. 26]. Accordingly, Schnell’'s medical treatment since &lieged onset
date “has been limited to refills of medications for eczema, allergies, astmmdahigh
cholesterol as well as hypertensiond.

The ALJ furthermore noted Schnell’'s own report and testimony indicate he led an active
sociallyengaged life after the alleged onset d&ehnell reported that:

[H]e needed no special help or reminders to take care of personal

needs, grooming, or medication and that he prepared his own
meals, did laundry, and enjoyed playing video games, listening to



music and going to sporting events. He reported that [he] plays
cards, video game and watches TV with his friends and family and
that he goes to church whenever he can. [Schnell] reported that he
goes outside every day, drives a car, can go out alone and shops in
stores. He reported that he can pay bills, count change and manage
his own finances, and that he has no problem getting along with
others.

[Tr. 28].

According to the ALJ, the active life Schnell described was reflected inatfike snental
state. In June 2010, shortly after his alleged onset date, Schnell reported to Dr. Burton that his
depression was stabldTr. 25. In Dr. Burton’s notes in 2011, she observed tetinell had
only a mildly depressed moodTr. 27]. Similarly, notes made subsequenShnell’s sessions
with David Fortel, LPC, at the Family Counseling Center in 2012 describe Schralhasnd
capable of managing his problemigl. Dr. Robert Koch also noted normal psychiatric findings
after a 201%isit. 1d.

Accordingly, the ALJ deemed the above testimony and medical history subistantia
conflicting evidence so as to discount Dr. Burton’s and Judith Dueker’s opinions of the intensity
of Schnell's impairments. These opinions, she concluded, were “out of progonvith the

evidence as a whole.” [Tr. R9

Il. Discussion

Schnell argues that the Commissioner’s decision is not supported by substantiaeevide
in the record as a wholéy discounting the opinions of Dr. Burton and Judith Duecker, Schnell
contends the ALJ improperly substituted her own inferences drawn from the medicaltiyec

rather than according appropriate weight to Schnell’s treating physiciorsequently, the ALJ



did not provide substantial evidence for her RFC assessment and thus the revensahdrofe
her hearing decision is warranted.

The dispositive questions before the Court, therefore, are (1) whether thenpdaperly
gave “some weight” to Dr. Burton’s opinion that Schnell could not function or engage in work
situations and (2vhether the ALJ improperlgiscountedJudith Dueker’s opinion that Schnell
could not maintain a job or function without assistance.

A. Dr. Burton’s Opinion

Dr. Burton was a “treating source” for Schnell, as defined in ZRC § 404.1502,
because she had an ongoing treatment relationship with him between 2009 andA2043.
treating physician, Dr. Burton’s opinion is therefore entitled “controllingghtiand must be
adopted by an ALJ if it “is welsupported by medically acdaple clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evidemeeanadrd.”
Sngh v. Apfel, 222 F.3d 448, 452 (8th Cir. 2000%ee also Wagner v. Astrue, 499 F.3d 842,
848-49 (8th Cir. 2007).

If it is notgivencontrolling weight, a treating physician’s opinion “is generally entitled to
substantial weight,Kelley v. Callahan, 133 F.3d 583, 589 (8th Cit998), in which case an ALJ
will apply the factors listed in 20.E.R. 8404.1527(c) to determine how much weight to accord.
Such factors include the “supportability” of the physician’s opinion by otideerce, 20 (~.R.

8 404.1521)(2)(3), and the opinion’s “consistency” with that evidence, 2G-.KC 8§
404.1527c)(2)(4). In other words, the ALJ may “discount or even disregard the opinion of a
treating physician where other medical assessments are supported bybette thorough
medical evidence, or where a treating physician renders inconsistent opirdbnadermia the

credibility of such opinions.”Miller v. Colvin, 784 F.3d 472, 477 (8th C2015) €iting Prosch



v. Apfel, 201 F.3d 1010, 1013 (8th CR000)). Yet the ALJ must always offer “good reasons”
for doing so. 20 0~.R. § 404.1527(d)(2)See also Brown v. Astrue, 611 F.3d 941, 951 (8th Cir.
2010).

The ALJ offered good reasons for discounting Dr. Burton’s opin®he found thathe
opinion was inconsistent witsubstantialevidence on the record because, contrary to Dr.
Burton’s conclusion that Schnell could not engage in any work situations, Scletiékdeto
taking classes, holding a leadership ratehis church, and regularly participating in social
situations. Dr. Robert Koch, Schnell’'s primary care doctor, noted normal psychiatdngs
during a visit on May 31, 2013, two months before Dr. Burton ceased treating Schnell, and
David Fortel, LPC, who Schnell visited at the Family Counseling Center, note8datll had
a “stable” mood and demonstrated improvement over the courbes afessions. [Tr. 474.
According to Fortel’s notes, Schnell “presented as more calm and able to copeobldms’
on January 30, 2013, [Tr. 478], was “[lJess anxious” on February 20, 2013, [Tr. 479], and was
“[o]pen and coping with issues related to health” on May 8, 2013, [Tr. 485].

Additionally, Dr. Burton’s own treatment notes temper her later asse$¢syh Schnell’s
mental impairmentsOn January 23, 2012, she wrote that Schnell was anxious but excelling in
school and only “mildly depressed.[Tr. 396397]. On May 7, 2012, Dr. Burton again
discussed Schnell's anxiety level but again concluded he was “mildly degre§s. 508]. Due
to this conflicting evidence, the ALJ chose not to accord Dr. Burton substaniglt wegarding
the degree oBchnell’s impairment.

Eighth Circuit precedent supports this outcomEhe Eight Circuit has affirmed ALJ
denials of benefits where, as here, a treating phy&otginion is inconsistent with the opinions

of other doctors in the record, with statememtsde by the plaintiff, or with past impressions



held by the treating physician hersefiee Miller, 784 F.3dat 477-78 Thomas v. Barnhart, 130

Fed. Appx. 6263-64 (8th Cir. 2005) (treating physician’s opinion was properly discounted as
inconsistent with the evidence on record, based on “the lack of medical evidence supporting
[plaintiff's] allegations, the type of medications taken, [and] the lack of naggressie
treatment”);Smith v. Colvin, 756 F.3d 621, 206 (8th Cir. 2014) (ALJ did not err in discounting
treating physicians’ opinions where these opinions were inconsistent with phrifrbutine

and/or conservative” treatment, plaintiff's description of daly activities, and a lack of
supporting diagnostic evidence in the recofahable v. Colvin, 770 F.3d 11961201 (8th Cir.

2014) (treating physician’s diagnosis of patient’'s alleged fibromyalgaa appropriately
discounted because, in part, the diagnosis was not consistent over the period in question).

In Miller, the ALJ appropriately accorded “little weight” to the primary care phasici
because, despite the physician’s belief that the plaintiff could not perform elemtasy work,
statements maday the plaintiff and the reports of other physicians indicated he did, and could,
lead a moderately active lifestyl®iller, 784 F.3dat 477-78. Here too, despite Burton’s belief
that Schnell cannot perform in any work situation due to his mental impairment, ISchnel
statements and the findings of other examiners provide substantial evidenbe ttags, and
can, lead d&unctional life. The Court thus cannot say the ALJ erred in reaching this conclusion.

Schnell neverthelessrgues that, iin ALJ finds a treating source’s opinion inconsistent
with other substantial evidence in the record, this “means only that the opinion is tietl eati
controlling weight, not that the opinion should be rejectd®6c. 16, p. 12 Therefore Schnell
unconditionally maintains that “the opinion of a treating physician must bedaffaubstantial

weight.” [Id., p. 10].



Yet the authorities Schnell cites do not support this proposit®chnellrelies on20
C.F.R. 8404.1527, which does not require an ALJatxorda treating physician substantial
weightregardless of the recardRather, under the regulation, an ALJ must “consider all of the
[listed] factors in deciding the weight [he] give[s] any medical opinion,” and these factors
include an opinion’s “consistency” with the record as whole, as discussed above.F.R.8
404.1527(c) (emphasis added).

B. Judith Dueker’s Opinion

Schnell also argues that the ALJ improperly discounted Judith Dueker’'s opifion.
determining Dueker was not entitled weight for her opinion that Schnell could nadama job
or function without assistance, the ALJ stated: “Like Dr. Burton’s opinions, thetions noted
here far exceed the findings and treatment history noted in [Schnell’'s] mestoatls.” [Tr.

29]. The ALJ further stated that Duekisr‘not an acceptable medical source,” and therefore her
opinion “cannot constitute documentation of severe or disabling vocational limitatiahs

The ALJ properly considered Dueker’'s opiniotunder 20 C.F.R. 8§ 404.15(8, an
“acceptable medical sote” can be a licensed physician, psychologist, optometrist, or podiatrist,
or a qualifed speecHanguage pathologist A psychologist, in turn, includes “school
psychologists, or other licensed or certified individuals with other titles perform the ame
function as a school psychologist in a school setti®)"C.F.R. § 404.1513(a)(2By limiting
“other licensed or certified individuals” to those professionals who work in a school, the
regulation accordingly excludes licensed clinical social warksrch as Dueker, who do not.

Therefore Dueker is not an acceptable medical souksea consequence, her opinion
does not constitute a “medical opinion[R0 C.F.R. § 404.1527(a)(2), and she is thus not a

treating sourceainder20 C.F.R. 8§ 404.1502Instead, Dueker is considered an “other source”

10



who may provide evidence “to show the severity of [Schnell's] impairment(s) andt lafiects
[his] ability to work.” 20 C.F.R. § 404.1513(d). An ALJ cannot ignore this evideficengson
v. Barnhart, 361 F.3d 1066, 1071 (8th Cir. 2004Y.et the ALJ doesiot need to adopt it or
accord itcontrolling weight. SSR 0603p, 2006 WL 232993 (Aug. 9, 2006).

Here, the ALJ considered Dueker’'s opinion “with respect to severity and effect on
function.” [Tr. 29]. She then discounted the opinion because, as with Dr. Burton’s opinion, it
was inconsistent with the record as a whote discussed above, substantial evidence supports

the ALJ’s conclusion.

. Conclusion

For the foregoing reasorthe Commissioner’decision is affirmed.

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated: October 2, 2015
Jefferson City, Missouri
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