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INTHE UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

NEIL STOKES and CRAIG FELZIEN, on )
behalf of themselves and all others similarly

situated, )
Plaintiffs, ;
V. ; Case N02:14cv-04338NKL
DISH NETWORK LL.C., a Colorado : )
Limited liability corporation, )
Defendant. ;

ORDER

Before the Court is Defendant DISH Network’s Motion to Dismiss Plaintif Stokes’
claims arising out of an interruption of his satellite television service..[D&Jc For the reasons
set forth belowPISH’s Motion to Dismiss islenied as to Countsahd Il andgrantedwith
respect taCounts IIl through VI.
I. Background

Defendant DISH Network is a Colorado corporation that markets andatdlte
television access packages nationwidilbe programming packages DISH markets and sells
include different combinations of channels depending on the packdagaetiffs Neil Stokes, in
2008, andCraigFelzien, in 2000(collectively Plaintiffs)ordered and selected one of DISH’
programming packagebnmediately after installing the satellite equipmenPlaintiffs’ homes,
a DISH representative presented thsitih a Subscription Agreement. The Subscription
Agreement is comprised of tiegital Home Advantage Plan Agreement (Plan Agreement) and
theResidential Customer Agreement (RCA).

The Plan AgreeménwhichPlaintiffs signeg¢contains the following relevant provisions:
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This agreement (the “Agreement”) sets forth the terms and
conditions of the Digital Home Advantage promotiofdditional
terms and conditions of service are contained in the Regitlent
Customer Agreemenprovided to you in your receiver User’s
Guide and made availalbd¢ www.dishnetwork.com.

BY SIGNING BELOW YOU ACKNOWLEDGE AND AGREE
THAT YOU HAVE RECEIVED, READ, UNDERSTAND, AND
AGREE TO BE BOUND BYALL OF THE TERMS AND
CONDITIONS OF THIS AGREEMENT, INCLUDING

WITHOUT LIMITATION, THE TERMS AND CONDITONS

SET FORTH ON ITS SECOND PAGE, AND THE
RESIDENTIAL CUSTOMER AGREEMENT, WHICH IS
INCORPORATED HEREIN BY REFERENCE, AND THAT

THE FOLLOWING TERMS WERE DISCLOSED TO Y@

PRIOR TO LEASE:

WE RESERVE THE RIGHT TO CHANGE PRICES,
PACKAGES, AND PROGRAMMING AT ANY TIME,
INCLUDING WITHOUT LIMITATION, DURING ANY
TERM AGREEMENT PERIOD TO WHICH YOU HAVE
AGREED.

[Doc. 4-1.

Plaintiffs alsoreceived the RCA after installation of the sitelequipment The RCA,
which waslocated in the back of a 156-pa8atellite Receiver User’s Guideontains the
following relevant provisions:

1. THE DISH NETWORK SERVICE

I. Changes in Services Offered. Wmeay add, delete rearrange
and/or change any and all programming . including without
limitation, during any ternrcommitmentperiod to which you have
agreed.. . . In the event that we delete, rearrange or change any
programming. . . we have no obligation to replace or supplement
suchprogranming. . . . You are not entitled to any refund because
of a deletion, rearrangement or change of any programming . . . .

[Doc. 4-3, p. 3

3. CANCELLATION OF SERVICE



D. No Credits If your Services are cancelled or disconnected for
any reason,you still must pay all outstanding balances
accrued . . . . Except in certain limited circumstances, charges for
Services, once charged to your account, arerefumdable, and no
refunds or credits will be provided in connection with the
cancellation of Services.. .

[Doc. 4-3,p. %

7. LIMITATION OF OUR LIABILITY

A. INTERRUPTIONS AND DHEAYS. NEITHER WE NOR
OUR THIRD-PARTY BILLING AGENTS . . . WILL BE
LIABLE FOR ANY INTERRUPTION IN ANY SERVICE OR
FOR ANY DELAY OR FAILURE TO PERFORM, INCUDING
WITHOUT LIMITATION : IF SUCH INTERRUPTION DELAY
OR FAILURE TO PERFORM ARISES IN CONNECTION WITH
THE TERMINATION OR SUSPENSION OF DISH
NETWORK'S ACCESS TOALL OR ANY PORTION CF
SERVICES THE RELOCATION OF ALL OR ANY PORTION
OF THE SERVICES TO DIFFERENT SATEITE(S); A
CHANGE IN THE FEATURES AVAILABLE WITH YOUR
EQUIPMENT, ANY SOFTWARE OR OTHR DOWNLOADS
INITIATED BY US; OR ANY ACTS OF GOD, FIRES,
EARTHQUAKES, FLOODS . .. OR ANY OTHER AUSE
BEYOND OUR CONTROL.

F. DAMAGES LIMITATION. NEITHER WE NOR OWR
THIRD-PARTY BILLING AGENTS . . . SHALL HAVE ANY
LIABILITY WHATSOEVER FOR ANY SPECAL, INDIRECT,
INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING
OUT OF OR RELATING D: .. . OUR FURNISHING ®
FAILURE TO FURNISH ANY SERVICES . . TO YOU; OR
ANY FAULT, FAILURE, DEFICIENCY OR DEFECT IN
SERVICES ... FURNSHED TO YOU.

[Doc. 4-3, pp. 7-B

The programming package selectetd paid for by Stokes was the “America’s Top 120,”
which included channels such as CNN, Headline News, CNN en Espanol, the Cartoon
Network/Adult Swim, Turner Classic Movies, truTV, Boomerang, and The Hub (cokyti

Turner Programmingdnd FOX News Channel and FOX Business Network (collectively, FOX



News Programming)Felzien selected “America’s Top 250,” which also included Turner and
FOX News ProgrammingDISH did not provide Turner Programming from October 21, 2014,
to November 20, 2014. DISH has not provided FOX News Bnogring since December 21,
2014, but continues to advertise and sell programming packages that purpdude FOX
News ProgrammingDISH refused to providelaintiffs a full credit and/or reduction in DISH’s
monthly fees or any other monetary refi@f the lost programming and refused to permit
subscribers with packages containing firisgramming to terminate their contract with DISH
without atermination fee. Plaintiffeow seek compensation, declaratory judgment, and
injunctive relief arising out of the following claims: @yeach of contract; (ll) breach of the
covenant of good faith and fair dealing; (Ill) unjust enrichment; (IV) Colorado Carsum
Protection Act; (V) Missouri Merchandising Practices Act; and (VI) detdaygudgment.
II. Discussion
A. Countsl-11: Breaches of Contract and the Covenant of Good Faith and Fair Dealing

Plaintiffs allege DISH breached its contract with them by agreeing taderd urner and
FOX News Programming to them in exchange for a payment, collecting that gdyonethem,
and failing to provide the programming. [Doc. 4, 11 63-63]. Plaintiftaéuallege DISH
breached the covenant of good faith and fair dealing by collecting money fromahem f
programming that it did not provide and refusing to provide Plaintiffs a credit foraihaef Id.
at 1 6768.

At the outset of this discussiaime Court notes that it has previously interpreted the same
Subscription Agreement (comprised of the Plan Agreement and the RCA) undsmwéaly
factsand argumentis Padberg v. DISH Network, LLQ012 WL 212076%W.D. Mo. 2012),

and denied a similar btion to Dismiss filed by DISHAccordingly, the Court will first discuss



its decision irPadbergand then address any new arguments presented by DISH in thidrcase.
Padberg the plaintiffalleged, among other claims, breach of contract and breach of the covenant
of good faith and fair dealing arising out of DISH’s failure to provide FX and relgspoats
channels from October 1, 2010, to October 29, 2010, and its refusal to compensate subscribers
who paid for those channels but did not receive access to fdeat.*1-2. Like in this case,
DISH filed a Motion to Dismiss and argued that the express terms of the $tibackigreement
—which were identical to the terms in this cassontradictedhe plaintiff's breach of contract
and good faith and fair dealing claims. DISH argued tiatkpress terms of tisbscription
Agreemenpermitted DISH to change prices, packages and programming at any time and to add,
delete rearrange and/or change any and all @ogningwithout providing supplemental
programming or a refund to subscribeds.at *3. The plaintiffarguecthat if the Court
interpreted the Subscription Agreement to give DISH discretion to change hiarmromg at
any time, therhis agreemenwith DISH was illusory, and therefore unenforceable, bectnese
agreemengntitled DISH to collect monthly payments from him regardless of whethetl DIS
supplied him with any satellite programmiagd allowed DISH to do so without providing any
recompense thim. Id.

This Court concluded that the agreement was not illusory because altheugh
Subscription Agreement gradDISH the discretion to changiee plaintiff’'s programmingat
any time,under Colorado laWthe Subscription Agreement contained an implied duty of good
faith and fair dealingd. Pursuant to that implied dutip|SH’s discretionto add, delete or
changeprogrammingmust be exercised reasdoly. Id. This Courtfurther concludedhat the

implied duty of good faith and fair dealing did not contradict the express terms of the

! Like in Padberg Colorado law applies in this case as well. The Subscription Agreewtgoh is enforceable,
provides that Colorado law goverrmd neither Party appears to contest this conclusion.
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SubscriptioPAgreemenbecause although provision in the Subscription Agreement prohibited
refunds (RCA, 8 1.1, [Doc. 4-3, p. 3]), that provision did not mean a credit fmwwgrd for lost
programming or a future change in price reflecting the lost services wagtmotthe
reasonable expectations of the partikes.at *4.

DISH also argued that Section 7 of the RCA precluded the plaintiff from pursualagm
for the breach of a duty of good faith and fair dealing. Again, Section 7.A provides:

7. LIMITATION OF OUR LIABILITY

A. INTERRUPTIONS AND DHAYS. NEITHER WE NOR
OUR THIRD-PARTY BILLING AGENTS . . . WILL BE
LIABLE FOR ANY INTERRUPTION IN ANY SERVECE OR
FOR ANY DELAY OR FAILURE TOPERFORM, INCLUDING
WITHOUT LIMITATION: IF SUCH INTERRUPTION DELAY
OR FAILURE TO PERFORM ARISES IN CONNECTION WITH
THE TERMINATION OR SUSPENSION OF DISH
NETWORK'S ACCESS TO ALL OR ANY PORTION B
SERVICES; THE RELOCAION OF ALL OR ANY PORTION
OF THE SERVICES TO DIFFERENT SATELLITE[S A
CHANGE IN THE FEATURES AVAILABLE WITH YOUR
EQUIPMENT; ANY SOFTWARE OR OTHER DOWNLOBS
INITIATED BY US; OR ANY ACTS OF GOD, FIES,
EARTHQUAKES, FLOODS . .. OR ANY OTHER AUSE
BEYOND OUR CONTROL.

The Courtstated that while at first blush Section Béems to say that DISH cannot be held
liable for any interruption or delay of any or all programs for any period &f ¢infor a failure
to perform “[s]uch an interpretation would of course render the coniltasory.” Id. However,
the Court looked at Section 7.A in context with the entire contract and concluded that two
additional parts of the contract demonstrated that the parties did not intendd’H&vetthe
“extreme and unexpected breadth of disocrétsuggested by the first clause in Section 7.A
limiting liability for interruptions, delays and failure to perforith. The Court stated:

Of primary importance is the last phrase in that same sentence. It

says: ‘br any other cause beyond our reasonaloentrol.”
[Exhibit 4 at 8] This suggests that Dish Network’s liability is



limited only when the circumstances are beyond Dish Network’s
control, a concept completely consistent with the duty of the good
faith and fair dealing and most likely to reflece timtentions of the
parties at the time the agreement was formed. Further, it is an
interpretation that prevents the contract from being illusory.
Second, the last paragraph of Section 7 of the Residential
Customer Agreement limits damages “for furnishing or failing to
furnish any service”. It provides that there will be “no special,
indirect, incidental or consequential damages” for failing to furnish
services. If Dish Network had no liability for “failure to perform”
or for interruptions of services over which it had control, there
would be no need to talk about how damages will be limited when
services are not provided. Therefore, it is logical to interpret the
Residential Customer Agreement to mean that Dish Network’s
liability was limited when an intemption in service or a failure to
perform was caused by events beyond the control of Dish
Network.

Id. The Court concluded that it could not say the plaintiff's breach of contract and gbaahth
fair dealing claims were implausible, “because the dperguestion is whether it was
reasonable for Dish Network to stop providing the Fox channel, keep the payments it would have
been paying previously for the channel and provide no recompense to its custtimats?3.

In DISH’s presenMotion to Dismss, DISH repeats many of the arguments it made
previously inPadberg ComparePadberg v. DISH Network, LL@:11¢v-04035-NKL, [Docs.
19, 35],with Stokes v. DISH Network, LL.@:14¢€v-04338NKL, [Docs. 17, 23]. For the
purpose of efficiency, the Court will not repeat its reasoning for why thgsenants — applied
to the same contract asPadberg—are equally unavailing here. Nonetheless, DISH argues that
this Court cannot simply réssue he Padbergopinion in this case because DISH has raised or
emphasized important arguments for the first time in this case.

DISH does not point out which arguments in this casénane” or “emphasized.”
However, upon review of DISH’s argumentdHadbergand in this case, a few arguments

appear to beew to this case.



First, DISH argues thaSection 7.Alimits DISH’s liability regardles of whether an
interruption in service, delay, or failure to perform was within or beyond, DISHsrable
control. In support of this argument, DISH argues that Section 7.A is written in thectisg
(it uses “or”) and that the phrase “or any other cause beyond our reasonable cpptied’@nly
to the last scenario in the paragraph (acts of god, fires, earthquakes, flood$j@ieyer, this
Court’s previous interpretation of Section 7.ARadberginvolvedthe same clause written in
the same manner, including the disjunctive form and the existence of semi-Quanzare
ComparePadberg v. DISH Network, LL2:11¢v-04035NKL, [Docs. 1-4, 106]with Stokes v.
DISH Network, LLC2:14€v-04338-NKL, [Doc. 1-3 Interpreting Section 7.A to absolve DISH
of liability for interruptiorsin any servicdor adelayor for afailure toperform regardless of
whether thdoss was within its contrakould render the contract illusorysee Padberg2012
WL 2120765 at *4. Further, as this Court has previously reasoned, if Section 7.A absolved
DISH of all liability, there would be no need for Section Wikich limits the tpes of damages
available to a subscribarising out of DISH’s failure to furnish servicesSH’s fault, failure,
deficiency or defect in services.

Next, DISH arguediat interpreting 7.A to apply to circumstances both within and beyond
DISH'’s reasonable control does not render Section 7.F meaningless. Insteadubd@sts that
Section 7.A — titled “Interruptions and Delays” — is intended to apply only to tempmrpaytial
interruptions in service and that “its plain terms set forth discrete and tempordlipited
examples of such interruptions ashelay.”[Doc. 23, p. 10]. DISH contends Section 7.A
“disclaims DISH'’s liability for shorterm interruptions or delays, notdnolesaleailure to
perform.” Id. at 11(emphasisn original). It follows, DISH argues, that “[w]hile Section 7.A

disclaimsall liability for temporaryinterruptions or delays, Section 7.F limits DISH’s liability to



only direct damages undany scenaripeven if DISH utterly fails to providany services
whatsoevef Id. (emphasis in original) Therefore, DISH reasons, Sections 7.A and 7.F may be
harmonized without interpreting Section 7.A to absolve DISH’s liability for onlyetihestances
where interruptions in service, delay, and a failure to parfeere beyond its reasonable

control.

This argument fails for two reasons. First, DISH has previously arguethé¢hdhilure to
perform” language isection 7.A. only relates to interruptions and delagt not a separate
failure to perform SeePadberg v. DISH Network, LL@:11¢v-04035-NKL, [Doc. 74, pp. 12-
14]. This Court rejected that argument, concluding that Sectioprédudes liabilityfor a
failure to perform, “separate and distinct from interruptions and de{aysn the failure is
within DISH’s reasonable controlp.adberg 2012 WL 2120765 at *{citing Chandler-McPhail
v. Duffey 194 P.3d 434, 437 (Colo. App. 2007) (“[C]ourts should seek to give effect to all
provisions so that none will be rendered meanirsglesSecond, DISH interpretation that
Section 7.A applies to “temporary” or “short-term” interruptions and delays isippbged by
the plain language of Section 7.A. Nowhere in Sectionarethe word “temporary”or “short
term” used. To the contrary, Section 7.A states, in part, that DISH will not be liable for a
“failure to perform, includingvithout limitation: . . . if such failure to perform arises in
connectiorwith thetermination or suspensiasf DISH Network’s accesw all or any portion of
services.” (emphasis added). Section 7.A differentiates between termigadicuspension of
services, which suggests the Parties contemplatedi8ti's permanent (termination) and
shortterm (suspension) loss of access to programmkagther, he examples are not all
“temporallylimited” as DISH suggestd-or example, a change in the features available with a

subscriber’s equipmewt a software download initiated by DISiduld permanently alter



certain Servicefdefined as “video, audio, data, interactive and other programming services . . .”
[Doc. 4-3, Section 1.A]) provided-or these reasons, DISH’s alternative interpretation of
Sections 7.A and 7.F is unpersuasive, and the Court will not interpret those provisions in a
different mannethan it did inPadbergbased on thosarguments

Next, DISH argues thdPlaintiffs want to supplement the Subscri[ption] Agreement by
adding an entitlement to a ‘credit’ in the event of a temporary serviceuptiem” but that ‘the
contract says nothing at all about Plaintiffs’ entitlement to a ‘crediddd] 23, p. 12].DISH
also contends that the contract expressly prohibits a “refund” anithéatredit” Plaintiffs seek
“Is a refund in everything but name.” [Doc. 17, p. 18]. However, as this Court previously
pointed out ilPadberg the section of the RCA that addresses cancellation of services (Section
3.D) specifically prohibits both “credits” and “refunds” while the sectionidgatith changes in
programming (Section 1.1) only prohibits “refund$?adberg 2012 WL 2120765 at *4This
suggests that other remedies, such as a credit, are available when DISH exedisggiion to
change or delete programming in an unreasonable dayr-urther, DISH, as the author of the
RCA, is the Partyvho differentiated between a credit and refund in its form contract and cannot
now argue that the distinction is meaningl&=e ChandleMcPhail v. Duffey194 P.3d at 437.

DISH alsocites toMcClamrock v. DISH Network LC, 2011 WL 7430006 (N.D. Ga.
2011), in support of its Motion to Dismiss. However, DISH previously citédcd@lamrockin
Padberg and the Court finds it no more convincing now than it did tf&sePadberg v. DISH
Network, LLC 2:11¢v-04035-NKL, [Docs. 64, 74, p. 12]. However, because the Court did not
expresslyaddressMcClamrockin its Order denying DISH’s Motion to Dismiss Hadberg the
Court will do so now.In McClamrock the plaintiff filed suit against DISH allegirigeach of

contract arising out of DISH’s failure to provide access to FOX Sports Souttapnwgng for a
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28-day period in October 201BIcClamrock 2011 WL 7430006 at *1. The terms of the
Subscription Agreement in that case were nearly identical tortine & issue in this case.
DISH argued thatinderthe terms of the RCAt was entitled to summary judgment because the
RCA permitted DISH to “addjelete rearrange and/or change any and all programming”
without providing a refund to customeld. at*3. The plaintiff argued thatespite the terms in
the RCA, DISH was not entitled to summary judgment because the court should ctsider t
course of dealing between the partlzs;ause the terms in the RCA were inconsistent with
another agreement signed by the plaintiff, and because the RCA was unconscionable and
therefore, unenforceableéd. The district court concluded that the course of dealing between the
parties should not be considered because it directly contradicted and negatezhaptiré
RCA. Id. at *6. The district court further concluded that the RCA did not conflict with another
limited liability provision signed by the plaintiff, and that even if there wasélicp the
plaintiff failed to explain how DISH’s limited liability for @urrences beyond its control
affirmativelyimposediability for its failure to provide programming for 28 days, even if this
failure was within DISH’s controld. The court also reasoned that even if the failure to provide
programming was within DISH’s reasonable control, other portions of the 2009 RCA stil
immunized DISH from liability particularly, the provision allowing DISH to “add, delete,
rearrange and/or change programming” without supplementing the programmiogidimg a
refund.ld. at *6-7. The district court also concluded that the RCA was not unconscionable.
Asidefrom respectfully disagreeing with the Georgia district court’s interpretafitimeo
Subscription Agreement, the Court finds this case distinguishableMic@amrockin at least
two important ways First,in McClamrock the plaintiff conceded that “the RCA contains an

unlimited disclaimer which otherwise would absolve DISH of all failures to delivelydimg
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those failurest controls” but argued the RCA'’s terms were supéesl by terms in another form
signed by the plaintiff.SeePl.’s Sugg. in Opp. to M. to Dismiss iftMcClamrock v. DISH
Network LLG 10cv-03593CAP (N.D. Ga.)[Doc. 20, p. 10Jemphasis in original)However,
in this case, Plaintiffs do not concede tthet RCA provides an unlimited disclaing liability.
Rather, Plaintiffallege andargue and the Court agrees, that although the RCA grants DISH the
discretion to change programming at any time, under ColoraddHatdiscretion is subject to
an inplied duty of good faith and fair dealing. There is no discussitci@dlamrockabout the
duty of good faith and fair dealing. In fact, Plaintiffs in this case séglgrallege breach of the
implied covenant of good faith and fair dealing whiléviaClamrockthe only claim was breach
of contract. Plaintiffs also argue that Section 7.AhefRCA is not an unlimited disclaimer and
that it must be read in conjunction with Section 7.F. As discussed above, the Court agrees.
Secondthe plaintiff inMcClamrockalleged DISH breachedsicontract by failing or refusing to
deliver programming but alleged no facts to support how they failed or refused to deliver
programming. Amended ComplMcClamrock v. DISH Network LLA0-cv-03593CAP (N.D.
Ga.) [Doc. 4 9121-24. In this case, Plaintiffs allege that DISH knew and understood its
carriage agreements with Turner Broadcasting Systerr@Xdwould expire but chose not to
renew the agreemen{foc. 4, 11 40-41, 44-45]. For these reasons, the Court does not find the
Georgia district court’s interpretation of the Subscription Agreement congoll

Finally, in its written briefs in support of dismiss8llSH argues the Subscription
Agreement cannot be illusory becaus&Blperformed- at least in part under the Subscription
Agreement by providing hundreds of channels to Plaintiffs during the interrugdit8H argues

that its contract performance defeats any claim that the contract is illusonthedacts
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alleged. [Doc. 17, p. 21]. In support of this argument, DISH cite®’tdara Group Denver,
LTD. V. Marcor Housing Sys., In&95 P.2d 679 (Colo. 1979).

In O’Hara, a buyer entered into two contracts for the purchase of commercial properties.
O’Hara, 595 P.2d at 681. As part of the agreements, the buyer placed money in an escrow
account to serve as liquidated damages in the event it did not honor its obligations under the
contract. When the buyer did not show up for the closing, the setierediately made demd
for the liquidated damages placed in escrdav.at 682. Thduyerargued theellerwas not
entitled to liquidated damages because, among other reasons, the conssgesvatere illusory
for lack of sufficient consideratioand therefore, unenforceabliel. at 683. The buyer pointed
to the terms of the agreements which stated that geher failed or refused to perforthme
agreements would be null and void with neither party having any further obligatioasriter.
Id. The buyer arguethis dause deprived thieuyerof any legal remedy and therefore
“renderled [the seller'$ promise to perform illusory and, hence, insufficient consideration to
support a contract.1d. at 684. The Colorado trial court held that geller’s right to refuse to
perform its obligations under the agreements to purchase was limited byl@it nr@guirement
that it act in §ood faith’ thereby creating sufficient consideratidd. On appeal, the Supreme
Court of Colorado stated that it “need not decide whether such a requiremennt [threte
seller’s] freedom of action” because “certain actions taken by [the seller] putsube
contracts provided sufficient consideration to validate those agreemantsSpecifically, the
seller withheld the commercial properties from the market for eleven monthsdjthetbuyer
two extensions to the closing date, and allowed the buyer to enter on the properties ia or

conduct engineering studiekl. The Supreme Court of Colorado reasoned that “[b]y these
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actions, [the seller] incurred a sufficient detriment to provide consideratidinef@ontracts to
purchase.”ld.

O’Hara stands for the principle that a contract is not illusory for lack of consideration
once the party with the purportedly unlimited right to refuse performamsatieast partially
performed In other words, the Supreme Court of Colorado concluded that the seller’s actions
provided sufficient consideration to create bindingtams and therefore, pursuant to those
contracts, the seller was entitled to the liquidated damages held in efauowg oral
argument, howeveDISH attempted t@xpand the scope @’'Hara when it asserted that
according tdO’Hara, once there is no agern regarding whether a contract is illusory, a court
need not conduct a good faith and fair dealing analgsidDoc. 32, p. 10F But O’'Hara
stands for no such thing.h& O’Hara court did not conclude that the doctrine of good faith and
fair dealing did not apply to the contract or should not be considered. Rather, for the sole
purpose of determining whether sufficienhsmleration existed to create an enforceable
contract, the Supreme Court of Coloratitermined that itneednot decidevhether[the
doctrine of good faith and fair dealinighited [the seller'$freedom of action that consideration
for its promise was present” becatise seller’s actions were sufficient evidence of “detriment.”
Id. at 684. Once theSupreme Court of Colado determined the contract was enforceable, it did
not go on to interpret the contract or the scope of the seller’s right to tefpsdormunder that

contractbecause there was no further allegation that the seller breached the conteactiby

2DISH’s counsel stated,
The point of theD’Hara case is that in that case the real estate contract allows
the seller to refuse to perform and the trial court said, That soundsyilkasoe
so I'm going to impose the duty of good faith on the exercisthatf refusal.
The Colorado Supreme Court says, No, no, because there partial
performance under theontract, you cannot be concethabout illusory and
therefore you do not need to impose good faith because the selléoissact
underit provided sufficient consideration. You stop there. When you don't
have illusory, you stop. You don't have to go to the discretionary paragraph
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to perform Instead, the buyer argued no contract existeadh attempt to avoid paying
liquidated damages required by that contract. But in this case, even if the Sidvscript
Agreement is not illusory for lack of sufficient consideration because PiS¥ded hundreds
of channels during the black out, Plaintiffs are still alleging that DISH beekits contract with
them by taking money for programming it did not provide and then refusing to credifdahe
that loss DISH disputes that it owed a credit at all because according to its interprefatien
Subscription Agreement, it héstal discretion to change or delete programming without
providing recompense to the Plaintiffs. The Court agree®iisd hasdiscretion to change or
delete programming under the terms of the Subscription Agreemettiabdiscretion is limited
by the doctrine of good faith and fair dealing.

As in Padberg this Court cannot say that PlaintiffSbunts | and Il are implausibleh&
operative question is whether it was reasonable for DISH to stop providing Turrfe®nd
News Programming, keep the payments it would have been paying previously to therprovide
for those channels, and provide no recompense to its customers. Such a fact question cannot be
resolved by a motion to dismiss and is a question for the jury.

B. Non-Contract Claims

1. Unjust Enrichment

In the event the Court finds the Subscription Agreement unenfordeaddese it is
illusory, lacking in mutuality, or unconscionabRaintiffs seek alternative relief through an
unjust enrichment claimPlaintiffs allegeDISH was unjustly enriched by collecting and
retainingfeesfrom Plaintiffs for Turner and FOX News Programmimgmonths wher@laintiffs
did not have access to Turner and FOX News Programming. “In general, agrarty recover

for unjust enrichment by asserting a quasmract when an express contract covers the same
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subject matter because the express contract precludes any imghadcontract.” Interbank
Invs. v. Eagle River Water & Sanitation Djst7 P.3d 814, 816 (Colo. App. 200#s discussed
above DISH'’s conduct is expressly covered by a valid agreement between the (iheties
Subscription Agreement), and therefdPéintiffs cannot recover for unjust enrichment. Count
[l is dismissed.
2. Count IV: Colorado Consumer Protection Act
In Count IV, Plaintiffs seek relief pursuant to the Colorado Consumer Protection Act
(CCPA “[i]n the event the Court determines the Subscription Agreement is uneirflercea.”
[Doc. 19, p. 23].Plaintiffs’ CCPA claim is twepronged. FirstPlaintiffs allegeDISH violated
various sections of theCPAwhen in late2014,it advertisedhat Turner and FOX News
Programmingvereincluded in various packages even though DISH knew the programming was
not available to DISH subscribe&eeFirst Amend. Compl., [Doc. 4, 11 78-80]. Second,
Plaintiffs allegeDISH failed to disclose in advertisements its right to change or delete
programming without a credit or monetary recompefasied to disclos¢he relevant dates of its
licenseagreementsvith TurnerBroadcastingand FOX charged customers for programming
they did not receive, employed “bait and switch advertising,” and refusdidwocustomers to
cancel their contracts without a termination &er Turner and FOX News Programming were
no longer availabldd. at 1181-92.
To state a claim under the CCPA, a plaintiff must allege:
(1) that the defendant engaged in an unfairemegtive trade practice;
(2) that the challeng_ed practice occurred in the course of defemtdastness,
vocation, or occupation;
(3) that it significantly impacts the public as actual or potential consumers of
the defendans$ goods, services, or property;

(4) that the plaintiff suffered injury in fact to a legally protected interest; and
(5) that the challenged practice caused the plaigiifjury.
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Rhino Linings USA, Inc. v. Rocky Mount. Rhino Lining,, 162.P.3d 142, 146-47 (Colo. 2003).
To establish a “deceptive trade practice,” Plaintiffs must allege that DIShvikRgly [made] a
false representation” and that “false representation must either induce a pattyrédrain from
acting, or have the capacity to attract consumers.”

Plaintiffs’ claim that in 201DISH continued to advertise Turner and FOX News
Programming despite the fact that DI8Rrew subscribersould no longer access this
programming meets Colorado’s definition of a “deceptive trade practice.” Aslmgrthat a
satellite television package has certain programmingpen it does not is afalse
representation that has “the capacity or tendency to attract custotdeas147. But while
Plaintiffs have sufficiently alleged an “unfair or deceptive trade prat#aintiffs have not
allegedthat this conduct, which occurred in 2014 and continues presenthedtijigm.

Plaintiffs did not allege that at the time they purchased their DISH seraiceven renewed
their contracts with DISH that DISH advertisedurner and FOX News Programming knowing
that it was not available and that they were thereby damaged as a result of gpsasesitation.
To the contraryPlaintiffs allege in theiAmended Complaint thabhey entered into contracts
with DISH in 2000 (Felzien) and 2008 (Stokes) but allege that Turner and FOX News
Programming did not become unavailable until late 2@l4intiffs also failed to allege
causation. Even if Plaintiffs were injured by paying for programming they dictoeive,
Plaintiffs have not alleged that DISHimisrepresentatiorelated tahe availability of this
programmingn its advertisementsausedhat injury. Plaintiffs had contracts with DISH and
were obligated to pay for the programming packages they selected long bi&dradyertised

programs to which it knew subscribers would not have access.

17



As to Plaintiffs’ claims that DISH omitted material facts in their advertisemenésged
customers for programming they did not receive, and refusaltbte Plaintiffs to terminate
their contracts without a termination fee, Plaintdtscede that this Court has previously
determined that similar fraud claims against DISH failed because the allexggdiole in
DISH’s advertising was remedied by the Suripgtion Agreement Plaintiffs state that their
CCPA claim is a form of alternative relief in the event the Court determines theiftibsc
Agreement is unenforceablgee[Doc. 19, p. 22]see also Padberg v. DISH Network, LLC
2012 WL 2120765 at *5 (W.D. Mo. 2012). However, as discussed above, the Court finds the
Subscripion Agreement to be enforceable, and therefore, even if DISH engadedeptive
advertising, that deception was remedied by the express terms of the aesireand signed by
Plaintiffs before Plaintiffs incurred any of the damages alleged in the Amended Complaint

Plaintiffs’ CCPA claims arising from misrepresentations in programming avaijefaiit
for lack of injury and causatioand Plaintiffs’ CCPA claims arising frontatements and
omissions in DISH’s advertising fail for lack of causatidrherefore, Count IV is dismissed.

3. Count V: Missouri Merchandising Practices Act

Plaintiffs allege that the conduct alleged to violate the CCPA also \sdleteMissouri
Merchandising Practices Act (MMPAJ o statea claim under the MMPA, Plaintiffs must allege
they(1) purchased or leased merchand®erimarily for personal, family or household
purposes (3 suffered arascertainable loss of money or pedy, realor personal(4) as a result
of the use or employment by another person of a methodr pradice declared unlawful by
section 407.020 of the Missouri Revised StatuseMo. Rev. Stat. § 407.025.

Plaintiffs’ MMPA claims fail for the samreasons as do their CCPA claims. With

respect to Plaintiffs’ claims that DISH advertised programming it kndscibers would not
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have access to, Plaintiffs do not allege this conduct cdhesdto suffer “armscertainable loss
of money or property Plaintiffs had contracts with DISH and were obligated to pay for the
programming packages they selected long before DISH advertised psagrafrich it knew
subscribers would not have access.

As toPlaintiffs’ claims arising from statements and omission DISH’s advertising, like
Plaintiffs’ CCPA claim, Plaintiffs concede that this Court has previouslyméeted that similar
fraud claims against DISH under the MMPA failed because the alleged deceiSHis
advertising was remedied by the Suljstton Agreement. Plaintiffs state that their MMPA
claim is a form of alternative relief in the event the Court determines the SubscAigteement
is unenforceableSeg[Doc. 19, p. 22]see also Padber@012 WL 2120765 at *6. However, the
Subscriptim Agreement is enforceablggeven if DISH engaged in deceptiadvertising, that
deception was remedied bye intervening factor of Plaintiffs reading and signing the contract
In other wordsPlaintiffs cannot show an ascertainable loss “resuftimg” DISH’s actions.

Plaintiffs’ MMPA claims arising from misrepresentations in programming avaikabilit
fail for lack of injuryand causation, and Plaintiffs’ MRA claims arising from statements and
omissions in DISH’s advertising fail for lack of cation. Therefore, Coulis dismissed.

4. Count VI: Declaratory Judgment

Plaintiffs also ask in the alternative to their breach of contract and breachcotgreant
of good faith and fair dealing claims that the Court declare the Partibts agfour aspects of
the Subscription greement. “[A]ny court of the United States.may declare theghts and
other legal relations of any interested party seeking such declaration.528.18 2201. “A
district court may exercise its discretion and deteenthat a declaratory judgmesgrves no

useful purpose.Cincinnati Indem. Co. v. A & K Const. €642 F.3d 623, 625 (8th Cir. 2008);
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see also In re Orion Pics. Corpt F.3d 1095, 1100 (2d Cir. 1993) (explaining thaistrict
court may reject claimsf declaratory judgment on issues also presented in a direct action).
Because the Court concludes tRé&intiffs’ request for declaratory judgment sermesidentified
purpose separate froRlaintiffs’ enforcement of a contract claim, the Caletlines to exercise
jurisdiction to make the declarations soughftgintiffs. Count VI is dismissed.
C. Certification for Interlocutory Appeal
The Courthasconcluded that it should sua sponte grant leave to both Parties to pursue an

interlocutory appeal of this Order pursuant to 28 U.S.C. § 1292(b). That statute provides, in part:

(b) When a district judge, in making in a civil action an order not

otherwise appealable under this section, shall be of the opinion that

such order involves a controlling question of law as to which there

is substantial ground for difference of opinion and that an

immediate appeal from the order may materially advance the

ultimate termination of the litigation, he shall so state in writing in

such order. The Court of Appeals which would have jurisdiction of

an appeal of such action may thereupon, in its discretion, permit an

appeal to be taken from such order, if application is made to it

within ten days after the &y of the order:Provided, however,

That application for an appeal hereunder shall not stay proceedings

in the district court unless the district judge or the Court of Appeals

or a judge thereof shall so order.
28 U.S.C. § 1292(b). “Section 1292(b) &ditthes three criteria for certification: the district
court must be of the opinion that (1) the order involves a controlling question of law; (2there
substantial ground for difference of opinion; and (3) certification will matg@dvance the

ultimate termination of the litigationUnion County, lowa v. Piper Jaffray & Co., In625 F.3d

643, 646 (8th Cir. 2008). A district court certifying an order for interlocutory appealdsbe

% In a section titled “Relief Requestedt the end of the Amended ComplaiPkaintiffs requesthat the Court enjoin
DISH from (1) collecting monthly fees for programming which they paid fomduch DISH did not provide; (2)
collecting cancellation fees from Plaintiffs; and (3) continuing tedtse and market programming packages as
containing FOX Channels, or any otlelannel DISH stops providing to subscribers. [Doc. 4, p. 24]. However,
there is no separate claim in Plaintiffs’ Amended Complainbtagut the reasons why an injunction would be
appropriate.Further, neither DISH nor Plaintiffs mention these requests in anppatithe briefing on the Motion
to Dismiss. Therefore, the Court will decline to address those re@idits time.
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careful to avoid piece-meal litigation and should consider whether certificatiola \avoid
protracted and expensive litigation and whether the case is an exceptional diehin w
immediate appeal is warrante8ee White v. N3 F.3d 374, 376 (8th Cir. 1994).

The Court is of the opinion that this decision présam “exceptional” case in which
immediate interlocutory appeal should be permitted. Controlling questions of stw exi
specifically, whether the Subscriber Agreement is illusory or whetheer Colorado law, in
light of the express terms of Subscriber Agreement, the duty of good faith andafaig aeay
be applied to require DISH to provide subscribers with an automatic monetary cretéror ot
monetary relief when DISH deletes or changes programming for which dadrsdnave already
paid. Itis also clear that there is substantial ground for a difference abmpasiillustrated by
the contrast betweehis Court’s opinion and thaif the United States District Court for the
Northern District of Georgia, which interpreted nearly identical terms imi¢as lawsuitand
dismissed the lawsuitSee McClamrock v. DISH Netwoik C, 2011 WL 7430006 (N.D. Ga.
2011). Finally, and perhaps most compelling, certification will “materially mckvghe ultimate
termination of the litigation.”Padberg which is nearly identical to this case, was filed in 2011
and is still ongoing. Throughout that litigation, the Parties disagreed as to thesdope
applicability of the duty of good faith and fair dealing and as is apparent by ®Métion to
Dismiss in ths case, the Partissill disagree as to the scope of that duty. Certification may
prevent years of protracted litigation including class certification asitlyaaotice to millions of
potential class members. Certification in this case may also resshes ifPadberg This
matter will therefore be certified for interlocutory appeal pursuant t0.383J8 1292(b) on the

following questions
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Under Colorado law, is the Subscription Agreement between
Stokes and DISH, which is comprised of both a aigHome
Advantage Plan Agreement and a Residential Customer
Agreement, illusory; and

Under Colorado law, if the Subscription Agreement between
Stokes and DISH, which is comprised of bottD@ital Home
Advantage Plan Agreement and a Residential Customer
Agreement, is not illusory, may, in light of the express terms of the
Subscription Agreement, the duty of good faith and fair dealing be
applied to require DISH to provide subscribers veitty nonetary
relief when it deletes or changes programming fehich
subscribers have already paid?

While the interlocutory appeal is pending before the Eighth Circuit, all progseiin
this case are stayedrk. neither Party files an appeal within ten days of this Order, the stay will be
lifted both in this caseral inPadberg A new scheduling order will be issueddadbergwith
the August 17 trial date remaining the same.

I11. Conclusion

For the reasons set forth above, DISH’s Motion to DismiBdS$¢1’'s Motion to Dismiss

is denied as to Counts | and Il and granted with respect to Counts Il through VI.

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated:July15, 2015
Jefferson City, Missouri
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