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UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

WILLIAM BILLY G. CARTER, )
a/k/a WILLIAM BILLY GENE CARTER, )
Raintiff, ))
V. ; CaséNo.: 15-4116-CV-C-SRB-P
RHINNIA ANDREWS, et al., ))
Defendants. ))
ORDER

Plaintiff is confined at the Fulton SeéaHospital in Fulton, Missouri, as a civilly-
committed, sexually-violent predator. He has filed this case pro se, seeking relief pursuant to 42
U.S.C. § 1983 for alleged violation$ his federally protected rights.

On June 8, 2015, the Court summarily dismdsB&intiff's complant pursuant to 8
1915(e)(2)(B)(i), as legally frivolous. Plaifitappealed the Courtdecision. On November 16,
2015, the Eighth Circuit dismissedaRitiff’'s appeal of this Gurt’s ruling for a lack of
jurisdiction. The Eighth Circuitxlained the Court’s Order disgssing the complaint “failed to
dispose of [Plaintiff's allegationggarding failure-to-protect amdtaliation] and thus did not
constitute a final order.” (Doé9, p. 2). In accordance with thgéghth Circuit's Judgment, this
Court will address Plaintiff's allegations regarglihis failure-to-protect and retaliation claims.
For the reasons explained below, Plaintifigure-to-protect and retaliation claims are
DISMISSED pursuant to 28 U.S.C. 8§ 1915(e)(2)(Bjr failure to state a claim upon which

relief can be granted.
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l. Legal Standard

Pursuant to 28 U.S.C. § 1915(e)(2)(B), the Couust dismiss a complaint filed in forma
pauperis if the action is frivolus, malicious, fails to stageclaim upon which relief can be
granted, or seeks monetary relief from a defendduatis immune from such relief. An action is

frivolous if it “lacks an arguable basis in etHaw or fact.” Neitzkey. Williams, 490 U.S. 319,

328 (1989); Denton v. Hernandez, 504 U.S. 25,13B2). In reviewing a pro se complaint under

8§ 1915(e)(2)(B), the Court must give the compl#iet benefit of a liberal construction. Haines

v. Kerner, 404 U.S. 519, 520 (197Zhe Court must weigh all factuallegations in favor of the

plaintiff, unless the facts athed are clearly baseless. Dentoidernandez, 504 U.S. 25, 32-33

(1992);_Scheuer v. Rhodes, 416 U.S. 232, 236 (197#&joégh federal courts must “view pro se

pleadings liberally, such pleadings may notierely conclusory: the complaint must allege

facts, which if true, state a claim amatter of law.” Martin v. Aubuchon, 623 F.2d 1282, 1286

(8th Cir. 1980). Civil rights claimants mysiead facts showing ¢hdefendant’s personal
involvement in alleged constitutional wrongdoing. Ellis v. Norris, 179 F.3d 1078, 1079 (8th Cir.
1999) (upholding summary dismissal of civil rigltlaims, because the plaintiff’s complaint
“failed to allege sufficient personal involventeoy any of the defendants to support such a
claim”).

. Failureto Protect

In Counts Two and 2/3, Plaintiff explains fleedants “allow convicted sex offenders to
bager [sic] plaintiff to no end, make continuédeats to do plaintifharm (including being
assaulted on 3-13-2015 by a convicted sex offewttbrscrap [sic] to elbow and cut to index
finger) ... which defendant Andrews, Moore, Aem Hunter, Womack, Shippley, as supervisor

allowed this to happen even though they knewgdtimnmate ... is a dangerous violent convicted



sex offender.” (Doc. #1, p. 6-7). Plaintiff alas Defendants are liable for violating his
constitutional rights “by allowig threats, [and] violent aitks on plaintiff.” Id. at 7.

“Prison inmates have a clearly establisheghEi Amendment righto be protected from
violence by other inmates.” Curry v. CrigR6 F.3d 974, 977 (8th Cir. 2000); See Farmer v.
Brennan, 511 U.S. 825, 833 (1994). Although the HEigtrthendment applies only to convicted
prisoners, the Fourteenth Amendment provides civilly-committed individuals and other detainees
“at least the same level of constitutionadtection as the Eighth Amendment.” Nelson v.

Shuffman, 603 F.3d 439, 446 n.3 (8th Cir. 2010n&dering a sex offender treatment center
detainee’s failure-to-protect claim under the same standards applicalpeisoner’s failure-to-
protect claim). “State actors in mtal health facilitieowe a constitutional-level duty of care to

involuntarily held patients.” Shelton v. ArRept. of Human Serv., 677 F.3d 837, 840 (8th Cir.

2012). “Itis not, however, every injury suffered daye prisoner at the hands of another that
translates into constitutional liability for pois officials responsible fahe victim’s safety.”
Farmer, 511 U.S. at 834. Under the Eighth Amendment, the defendants are required “to ensure
reasonable safety, a standard that incorporatesetjard for [the] officials’ unenviable task of
keeping dangerous men in safe custody uhderane conditions.” Id. at 844-45 (internal
citations omitted).

In order to state a failure-to-protextédim under the Eighth or the Fourteenth
Amendment, a prisoner or detainee must allege“ft) defendants weraware of facts from
which they could infer the existea of a substantial riskf serious harm to him, (2) they actually
drew the inference, and (3) th&jled to take reasonable steps to protect him.” Schofield v.

Hopkins, 491 Fed. Appx. 772, 774 (8th Cir. 2012); See also Farmer v. Brennan, 511 U.S. 825,

836—38 (1994). A “plaintiff must shosomething more than mere inadvertence or negligence.”



Branchcomb v. Brewer, 669 F.2d 1297, 1298 (8th T882) (per curiam). “A failure-to-protect

claim has an objective componewtether there was a substantiak of harm to the inmate,
and a subjective component, whether the prison affiweas deliberately indiffent to that risk.”
Curry, 226 F.3d at 977. Deliberate indiface exists if “the officiaknows of and disregards an
excessive risk to inmate health or safety; tfileial must both be aware and he must also draw

the inference.” Taylor v. Dormire, 04212-CV-C-SOW, 2008 WL 5071135, at *1 (W.D. Mo.

Nov. 24, 2008) (quoting Farmer v.d8man, 511 U.S. 828, 843 (1970)).

Here, Plaintiff identified an incidemat occurred on March 13, 2015, where he
described being assaulted by a convicted sex offéhderesulted in a scrape on his elbow and a
cut on his index finger. Plaifftistates Defendants “Andrews,ddre, Artman, Hunter, Womack,
[and] Shippley, as supervisor allowed thisappen even though they knew inmate ... is a
dangerous violent convicted sex offender.” (DL, p. 6-7). The only alleged facts upon which
Plaintiff states Defendants shouldve inferred a substantial riskharm to him is the general
nature of the inmate’s convictions and not any $petcific to Plaintiff. “But [officials] are not
required to segregate indefinitely all inmatdsose original crimes suggest they might be
capable of further violence.” Curry, 226 F.3®@8B. Plaintiff also claims Defendants allowed
him to be threatened and badgered by convistedoffenders. Id. gt 6. Plaintiff has not
provided any other facts pertainit@gthe circumstances of the gjtrl assault and threats or what
actions were taken in responsdhe alleged assault and thre&sen though Plaintiff alleges
Defendants “allowed” threats tee made against him, “thredistween inmates are common and
do not, under all circumstances, serve to impute bkhoavledge of a substantial risk of harm.”

Prater v. Dahm, 89 F.3d 538, 541 (8th Cir. 199@]rigon officials who actually knew of a

substantial risk to inmate health or safetgty be found free from liability if they responded



reasonably to the risk, even if the harm ultimately was not averted.” Farmer, 511 U.S. at 844.
Pleading sufficient facts regandj what actions were taken Dgefendants, as well as actions
taken by Plaintiff are essential to stating@m. An “official’s duty under the Eighth

Amendment is to ensure ‘reasonable safety,” aibout additional facts, Plaintiff has failed to

properly plead the first and second elementsi®tlaim._Id. (quoting Helling v. McKinney, 509

U.S. 25, 33 (1993)).

Even if Plaintiff had sufficiently pleadedah“[D]efendants weraware of facts from
which they could infer the existence of a subsshnisk of serious harrto [Plaintiff],” he has
failed to show that Defendants were delibexatedlifferent to thatisk. Schofield, 491 Fed.
Appx. at 774. “Whether one puts it in terms ofydar deliberate indiffeence, prison officials
who act reasonably cannot be found liablefdirmer, 511 U.S. at 845. Assuming all facts as
true, the Court is still unable conclude whether Defendardcted unreasonably and were
deliberately indifferent to any ridk Plaintiff. Plainiff has failed to plead facts relating to the
conduct of the Defendants that would helgstablish the levedf subjective knowledge
required for a violation of Plaiiff’'s constitutional rights.

Accordingly, the Court finds Plaintiff hasilied to allege facts which, taken as true,
demonstrate Defendants failed to meet the “reddersafety” standardna establish a violation
of his clearly recognized constitutional rightsierefore, Plaintiff's faure-to-protect claims
against Defendants are dismissed, pursuant to @8U§ 1915(e)(2)(B)(ii), for failure to state a
claim upon which relief can be granted.

Additionally, it appears Rintiff may have attempted tesert a failure-to-protect claim
against Defendant Shippley based on his supmwisatus. (Doc. #1, p. 6). Plaintiff, however,

has failed to allege any personal involvemerbefendant Shippley other than conclusory



statements that Defendants have violated his constitutional rights by allowing threats by other
detainees and an assault. S#is,FL79 F.3d at 1079. Therefore Rfaintiff contends Defendant
Shippley is involved in the deniaf his federally protected righthkie to his supervisory role, he

is attempting to state a claim against Defen&mppley under a theory of respondeat superior,

which is not an actionable claim under Secti983. See Frentzel v. Boyer, 297 Fed. Appx. 576,

577 (8th Cir. 2008) (“the doctrine of respondsaperior does not applinder section 1983).
Therefore, in the event that Plaintiff has attézdo assert a failure-to-protect claim against
Defendant Shippley based solely on his sugery role, Plaintiff's claim is dismissed.

IIl. Retaliation

In Counts One, Four and Five, Plaintiff assaitegations that Defendants have retaliated
against him. Specifically, Plaintiff states Deflants Andrews, Moore, Artman, Hunter and
Kegley produced false records “stating thahhe a nicotine dependened;ohol abuse, [and]
delusional disorder.” (Doc. #p, 7). Plaintiff claims Defendast'are not truthful in [their]
dealings with this citizen, have attacked ttitizen ... in the past for unjustified reasons,
SORTS staff provoke this citizen for filing civights lawsuits against them, encourage other
residents to make false claimsaaggt this citizen...” Id. at 9-1®laintiff claims Defendants “are
(1) friends with [their] co-workers, [and] (Bhow certain resident(s) favoritism.” Id. at 10.
Plaintiff concludes “Dr. Hinter and his colleagues anefact retaliating.” 1d.

“To establish a First Amendent retaliation claim under 42 U.S.C. § 1983, the plaintiff
must show (1) he engaged in a protected agfi{®) the government offial took adverse action
against him that would chill a person of ordinéirgnness from continuing in the activity, and
(3) the adverse action was motivatadeast in part by the exesei of the pradcted activity.”

Revels v. Vincenz, 382 F.3d 870, 876 (8th Cir. 2Q@dipting Naucke v. City of Park Hills, 284




F.3d 923, 927-28 (8th Cir. 2002)); see also L.L. bielSnters., Inc. v. Cnty. of St. Louis, Mo.,

673 F.3d 799, 807-08 (8th Cir. 2012). “In the prisontext, we have observed that prison
officials are prohibited fnm ‘punish[ing] an inmate because he exercises his constitutional right

of access to the courts.”’daulieu v. Ludeman, 690 F.3d 1017, 1025 (8th Cir. 2012) (quoting

Sisneros v. Nix, 95 F.3d 749, 751 (8th Cir. 1996)).

First, Plaintiff musiplausibly plead that he engaged protected activity. Plaintiff
alleges he has filed “previous meritable [sic] migiin Federal Court system in Missouri.” (Doc.
#1, p. 5). As civilly-committed persons retain their First Amendment rights to exercise the
freedom of speech and to seek redress of grievantas the court, Plaintiff’'s use of the court

system constitutes a protected activity. See Revels, 382 F.3d at 876.

As to the second and third elements, Pl#imust plead facts aronstrating Defendants
took “adverse action against himattwould chill a person of ondary firmness from continuing
in the activity and the adverse action was mogigiatt least in part by the exercise of the
protected activity.” Id. Plaintiftoncludes Defendants retaliated against him because he has filed
civil rights claims against them. (Doc. #1, p. 5,. Flintiff fails to allege anything more than
conclusory statements that Defendants hasdumred false records, attacked Plaintiff and
encouraged other people withihre facility to make false clais against him. Id. at p. 7, 9-10.
Plaintiff alleges no specific factse suggest that the identifiediverse actions were at all
motivated by a protected activity. Plaintiff merahgntified his protectedctivity (his filing of
“civil rights lawsuits against [Defendants]'and provides conclusory allegations that
Defendants took action against RL#f as a result. Id. at p.1&ven assuming Plaintiff has

sufficiently pleaded engagement in a protectetivity and adverse action taken against him,



Plaintiff fails to plead anydcts that would plausibly tend soiggest any causal connection
between the two.

As a result of Plaintiff’'s pualy conclusory allegations efusation, Plaintiff fails to
allege any First Amendment retaliation violatid\ccordingly, Plainff's retaliation claims
against Defendants are dismissed.

V.  Conclusion

Therefore, this Court concludes that Pldirtas failed to assert an actionable claim
against Defendants for failure-to-protentiaetaliation. Acconagly, it is hereby

ORDERED that this case iBISMISSED, pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii), for
failure to state a claim upon whicelief can be granted; and

ORDERED that Plaintiff's Motions for Appoimhent of Counsel (Docs. ##10, 11) are

DENIED as moot.

/s/StepherR. Bough
STEPHENR. BOUGH, JUDGE
UNITEDSTATESDISTRICT COURT

DATE: December 22, 2015




