Strauss v. Cole et al Doc. 20

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

NANETTE COLE AND BRUCE COLE, )
Appellants, ;
V. ; No. 2:16€v-04143NKL
BRUCE E. STRAUSS, TRUSTEE, ;
Appellee. ;
ORDER
This appealarises out of an adversary proceeding under title 11 of the United States
Code! Appellants BruceCole and Nanette Cole argukat the Bankruptcy Court should have
advised them of their right to have the proceedings heard by an Article 11l jiiégBankuptcy
Court did not have authority to enter orders concerning the proceeds of the sale of their
residence, and requiring them to dismiss a lawsuit they had filed in Califtihely should not
have been held in contempt; and a third party should have regeired to file a separate
adversary proceedingBruce Cole also moves to adopt Nanette Gappealbrief. Doc. 15.
Themotionis granted.The Court affirms.
l. Statement of Facts
Bruce Cole was the president and CEO of Mamtek U.S., Inc., and Nanettes Qide i
wife. On December 15, 2011, several creditors filed an involumntgetition for rdief under
Chapter 7 of the &kruptcy Code agas Mamtek. Bruce Strauss was appointed Trustee of the
Debtor’'s bankruptcyedate.

In May 2012, the Trustediled an adversay proceedingagainst tle Colesin which he

! The Honorable Dennis R. Dow, United States Bankruptcy Court for the Western

District of Missouri.
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sought, among other things, avoidance of fraudulent and preferentiaktsan$he Trustee also
moved for aénporary redraining oder and preliminary injacive rdief, to prevent th&oles
from disposing of the proceeds of the sale of their residence in Beverly Hills, California.
Basd upm Bruce Col€s representatiorthat the propety would nd be soldbefore June 27,
2012, the Bankruptcy Coudeniedthe Trustee’s request far TRO arnd sé a heaing on the
reques for apreliminary injunction for June 2220122

On June 12, 2012he Trustee filed a neaved motionfor TRO because he haoeen
informed by the brokes counsd tha the sak of the real propgy could close asealy as
June 15 With the Coles’consent, the Bankruptcy Crdwentereda TROon June 15 The order
provided, inrelevant part:

1. All proceeds of the sale of the residence of defendants
Bruce and Nanette Cole ... shall be paid to Escrow of the
West[a California escrow company].

3. The Escrow Agent shall disburse the proceeds of the
Residence as follows: ...
(b) to any governmental entities or ottaxing
authorities in an amourgufficient to satisfy any
taxes or fees relating to the Residence or to the sale
of the Residence....

4, All proceeds of the sale of the Residence in excess of the
amounts set forth in paragraph 3 shall be held by the
Escrow Agent pending further order of the United States
Bankruptcy Court for the Western District of Missouri.

5. Any atempt by Bruce or Nanette Cole to enter into any
agreement or make any instruction that proceeds received
hereafter from the sale of the Residence be disbursed to any
person or entity other than the Escrow Agent shall be a
direct violation of this Order. ....

2 At the time, the Coles were represented indtieersary proceeding by attorsey

Neil Saderand Bradley McCormack
3 Bruce Cole filed a declaration in the Bankruptcy CaumtJune 14, 2012, stating
that it was the buyers who had suggested changing the closing date. Bankr. Doc. 51.
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Bankr. Doc. 55.

On June 18, 2012, the Bankruptcy Court entered anatfuen, stipulated to by the
Trustee and the Coles. It provided, in relevant phat: (1) the June 15, 2012raer would
“remain in force and éfect until final judgment is enteredin this adversay procesding;” and
(2) Escrow of the West would retainthe net poceedsof the saleof thereal property‘until final
judgmentis enteed in this advesary proceedingat which time theCourt $all enter an order
direcing the dispositiof suchproceeds.” Bankr.Doc. 61 After entry of the June 2012 orders,
Escrow of the West continued to hold theqaedsof thesale

In December 2012, the Bankruptcy Court grargechotion to withdraw filed by the
Coles’ attorneys, Neal Sader and Bradley McCormackl the Colesubsequentlyproceeded
pro sein the adversary proceeding

On August 29, 2013, the Bankruptcy Cdugranted the Trusee summary judgment on
Counts | and IIl of the adversary complainbncerning fraudulent and preferential transters
The Trustediled a motionin the Bankruptcy Gurt on October 16, 2013aking that theJune
2012 orders be modified to direct Escrow of the West to transfer the proceeds tostieesb
the proceeds could be credited against the Trustee’s judgment. The Coles filed twnaibjec
the Bankruptcy Court to the Trustee’s motion to modify,the bases that the judgment was not
final in view of the countstill pendingin the adversary proceeding and that the proceeds should

be used to pay their capital gains taxes relating to the sale of the real property

4 “Bankr. Doc.” refers to filings in adversary proceeding in the Bankruptcy Court

below, case no. 12-02009-drd.

The Colesappealedo the District CourtSeecase no. 2:1-8v-04200NKL. This
Coutt ertered jugyment ajainst bothof the Coles on Count |, avoidance of a $904,167
fraudulent transfer, and against Bruce Cole on Count lll, avoidance of a $360,000 préferentia
transfer. The Eighth Circuit Court of Appeals affirmedluy 6, 2015 SeeStrauss v. Cole508
F. App'x 438 (8 Cir. 2015).



At some point, the Coles hire@ary Mobley, a California attorneyto assist them in
having capital gains taxes paid to the IRS and the California Franchiseobaa 8ut of the
proceeds of the sale of the real property. Mobley did not enter an appearance ooflibkalf
Coles in the adveary proceeding. But he sent a letterNovember 13, 201® Escrow of the
West, stating that hrepreserjed]” the Coles with respect to the sale procestts demanding
that payment be made from the proceeds to the IRS and the California Franchigodiak
based on the Bankruptcy Courtlsine 2012 mlers Bankr. Doc. 267, Exhibit A. Through
December 17, 2013, Moblegnd Escrow of the We& attorney Daniel Krishel,exchanged
numerous letters and emails regarding the Calesiandfor the paymenand Escrow of the
West's position that such a transfer was unauthorizgédnkr. Doc.267, Exhibits BE. The
Colesalsofiled a supplemental brigh the Bankruptcy Court in opposition to the Trustee’s
motion to modify, but did not disclosthe exchangesviobley was havingvith Escrow of the
Wests attorney Bankr. Doc.231.

On December 20, 2013, the Bankruptcy Court denied the Trustee’s motion to transfer the
proceeds holding thattransferwas premature in view of the other pending claimsthe
advesary proceeding Bankr. Doc.239. The Bankruptcy @urt added that if circumstances
changed, it would consider a motion to modify its orders regarding the procaedgankruptcy
Court also expressly acknowledgethe argument the Colefiad made in response to the
Trustee’s motioni.e., “that taxes related to the sale of the Property are due and owing, and are to
be disbursed by the Escrow Agent from the Funaisgdiordered

[The Coles’]assertion in response to the Trustee’s motion does not
substitute for a motion requesting release of a portion of the Funds.
The Court agrees with the Trustee’s position tifidihe Defendants
claim that the Funds should be used to pay their capital tgin

liability, they must submit a formal request to the Court for
consideration,asserting all the factual and legal bases for that



claim, to which the Trustee will have the opportunity to respond.
The Court will then decide the matter, holding a heariifg,
necessary.

Bankr. Doc. 239, p. 4 (emphasis added).

Krishel sentan email to Mobleyn January 6, 2014 about the Bankruptcy Court’s order

and stating that the Coles woufldeed tomake a motion to have spkc funds released and to

whomthey are tde released.Bankr. Doc. 267, Ex. F. Mobley responded on January 7, 2014

Id., Ex. G

The bankruptcy court decision does nothing to change my clients’
position, which | believe | have clearly articulated to you.
Specifically, your client is holding approximately $900,000 of my
clients’ money in an escrow account, the bankruptcy court has
ordered Escrow of the West to use these funds to pay to the IRS
and Franchise Tax Board (“FTB”) to pay the capital gains taxes
incurred in the sale of the residence, and my clients have
specifically requestedthat your client do so. Under these
circumstances, yauclient has no right to refuse this request or, at a
minimum, interplead these funds into a California court.

Mobley also saidEscrow of the West had “been stalling” him pending the

Bankruptcy Court’'s decision regarding the disbursement motion and that the Bankruptty Co

had ordered Escrow of the Wadstpay the capital gains taxesd. Mobley threatened to sue

Escrow of thaNest if it didnotpay the taxes.

On February 10, 2014, Mobley filed a lawsuit on behalf of the Coles in the Superior

Court of California. Orange Countyagainst the Trustee, Escrow of the West, the State of

California, and the United States of America concerning the proceeds of the Haderedl

property. The first count sought a declaration that Escrow of the West shobidsdis

$175,000 of the funds to theoles as a homestead exemptiand remaining fundgto the

United States and the State of California to satisfy the taxes. The secondllematdEscrow

of the Westhadbreached a fiduciary duty whendid notcomply with the Coles’ demands to

pay over the funds as ti@oleshad requested. Bankr. Doc. 267, Exhibit H.



The Trustee filed an emergency motion on February 25, 2@dl4he adversary
proceeding before the Bankruptcy Couid halt the California litigationand asking for
modificationof the Bankruptcy Court’prior orders and an expedited hearing. The Coles filed
a responsdn the Bankruptcy Courthe following day, representing that there was “no
emergency or imminent threat of funds being disbursed.” Bankr. Z4&.p. 2. The des
filed another response in the Bankruptcy Court on March 4, 2014, arguing that the Bankruptcy
Court did not have jurisdiction over the funds held by Escrow of the West, antthalgatad
merely broughtthe California lawsuit toforce Escrow of the Westo comply with the
Bankruptcy Court’s orders. Bankr. Doc. 259, pp. 2 and 10.

The Bankruptcy Court held a hearing by telephone onetinergencymotion on
March5, 2014° TheBankuptcy Courfoundthatthe Coles’filing of theCalifornia lawsuitvas
“a clear violationof the Barton Doctrine[’],” Bankr. Doc.265, pg. 9, and that the Coleshad
“clearly violatedthis Court’s order andare actively trying to circumventit in at leastseveral
respects” id., p. 34. The Bankrupty Court also cited loth the November 13 Idter from
Mobley, as well ashe Californialawsuit asevidence of the @es attempts tocircumventand
violate its order. Id., p. 35. The Bankruptcy Courtfurther found that by filing the California
lawsuit the Colesvere seekingin Cdifornia “an interpretéion of my order. The appropriate
placefor aninterpretaéion of this Court’sorderis this Court. | alsonotethat theyre esentially
asking the California caurt to interpretmy order, incredildy, without evenhaving advised the

California courtof the existenceof my order.” Id., p. 36 Descriling the Coles’ corduct as

Bothof the Coles participated the call
! Established inBarton v. Barbour, 104 U.S. 126 (1881)the Barton doctrine
“requires that a party obtain leave from the bankruptcy court before bringingamia@nother
forum against the trustee for acts damehe trustee's official capacity.Alexander v. Hedbagk
718 F.3d 762, 767 {BCir. 2013).



“disingeruousat leastanddeceiful at most,” the Bankruptcy Court notedhatwhile litigating

the Trustee’snotionto transker the proceedshe Colemneveradvisedthe Bankruptcy Courthat

they were activdy seekingto have the proceedspaid to the taxing auhorities. Id. The
Bankruptcy Courgranted the Trustee’s emergency motion and ordered Escrow of the West to
transfer the funds to thBennessebdank account of the Estate of Mamtek U.S. by 5 p.m. the
same day, which Escrow of the West did. The Bankruptcy Court further ordered the Truste
“not [to] dispose of or transfer any of the Funds until all claims in the atapgoned
adversary proceeding are finally determined and unappealable.” Bankr. Doc. 262.

OnMarch 11, 2014Escrow of the Wediled a motionto dismiss in the Californiewsuit
attaching copiesof the Bankruptcy ©urt's March 5, 2014 hearing transcript andrder on the
emergency motianBankr. Doc.267, Exhibit I The Colediled suggestions in oppositian the
California lawsuit arguingthat the Bankruptcy Court had ordeigstrow of the Wegb pay the
taxes. Bankr.Doc. 267,Exhibit J. The Hon. Derek W. Hurteld a hearing on the motion on
April 22, 2014. Judge Hunt denied Escrow of the Westision to dismisshut stayed the case.
Although Mobley argued that the Bankruptcy Court’s June 2012 orders’ referethee“taxes”
should be read expansively and the Coles were therefore entitled to immegraenpaf the
capital gains taxes from the sale proceeds, Judge Hunt disagreaxhinkl@ that the ordevas
merelyreferring toproperty taxes, but that in any event, it was up to the Bankruptcy Court to
interpret and enforce its own order. Judge Haanhdthe Coles had “misinform[ed] [him] about
the background [of the bankruptcy peedings].”Bankr. Doc. 267, Exhibit M, p. 9. He
concludedthat the “money{was] within the bankruptcy court’s jurisdictidnand it was not
“sensible[of the Coles] to thinKthey] could go forward and adjudicate against Escrow of the

West, which hasransferred, om some fashion put that moreyy virtue of a bankruptcy court



order—in the hands dfthe Trustee. Id., pp. 11-12. JudgeHunt also noted thathe Bankruptcy
Courthadinvited the Colesto file a motionin the Bankruptcy Couif they felt the fundsshould
beusedto pay thecapital gaingaxes butthe Coles had naékenthe Bankruptcy Court up on the
invitation. Judge Hunstated thahewas“not going b stepon JulgeDow’s feet.” Id., p. 13-15.

The Coles did not filea motion in the Bankruptcy Couriconcerning payment of taxes
They continued tditigate the California casand itwasreassignedrom Judge Hunto the Hon.
Randall Shernan on August 9, 2014. On December 5, 2014,Judge Shermaheld a hearing,
vacated the stagreviously entered by Judge Huaihd set a case management conference for
January 23, 2015 with a trial to follow.

On January 20, 2015, Escrow of the West filed a motion in the Bankruptcy Court asking
for findingsthat Escrow of the West had complied with the Bankruptcy Court’s ordershand
the Coles were in contempt. Bankr. D@67. Mobley and the Coles filed separate suggestions
in opposition. Docs. 274 and 274. The Bankruptcy Court held a hearing on Esctbe of
West’'s motion on March 11, 201%4obley was present in person and Nanete@articipated
by telephone.After hearing argument, Judge Damade orafindings of fact and conclusions of
law under Bankruptcy Rules 7052 and 9014@ydge Dow found that Escrow of the West had
complied in all material respects with the Bankruptcy Cowrtiers and that “as of February 6,
2014, the Coles and their counsel [Mobley] were in contempt of this Court’s order of 12/20 by
filing the proceedig in the State of California requesting precisely the determination that this
Court told the Coles in my order of 12/20 they could only get here.” Bankr.288¢.p. 35.
Judge Dow orderedhé Coles to dismisthe Californiacaseandstatedthattheywould be fined
$100 per dawntil they had done sold., pp. 3536. Judge Dowalso ordered Escrow of the

West's attorney to prepaie written ader incorporting hisoral ruling. Id., p. 46 Although



Judge Dow had noin his oral rulingindicated whether the Californidawsuit should be
dismissed with or without prejudice, the writterder he subsequently enterguovided that it
should be dismissed with prejudicBankr. Doc281.

The Coles filed a motion to dismiss with prejudice in tbalifornia caseon March 13,
2015 and the case was dismissed with prejuttieesame da§. Nothing in the record reflects
that the Coles were directed to pay or paid the $100 daily fine after they diithissmse.

On Februay 17, 2016, theTrusteefiled a motion in the Bankruptcy Court adversary
proceeding to dismighie remaining countsThe Coles filed a “Responsé, statingthey did not
object to dismissal of the counts “as the only relief specified in the motion thatthey did
objectif the Trustee wanted relidfeyond what was specified, stating that the Trustesld
be required to file aeparatemotion. Bankr. Doc.303. The Bankruptcy Courtgranted the
Trustee’smotion to dismiss on March 11, 20Dbtdering:

Trustee's Motion t®ismiss Adversary Proceeding Counts I, IV,

V, VI, VII, VIII And IX Only Of The First Amended Complaint

filed by Bruce E. Strauss, Trustee is Granted. The Court has
reviewed the responses filed by both defendants. Neither states any
basis for refusal ofthe requested relief which benefits the
defendants and which they essentially say they do not oppose.
While concernsare expressed about-ealled “other relief no

relief other than dismissal of the remaining counts of the amended
complaint is soughtNone of the litany of other complaints (many

of which have been previously raised and rejected) is even
remotely relevant to the relief requested by plaintiff in the motion.

8 The Court takes judicial notice of the dismiss8kee Hood v. United Statelh2
F.2d 431, 535 (8 Cir. 1946) (district courts may take judicial notice of proceedings in other
courts).
o Mobley and the Coles separately appedtedBankruptcy Court'sontempt order
to the U.S. DistrictCourt, Western District of Missouri, the Hon. Stephen R. Bough, and the
appeals were consolidatedseeU.S. District Court, W.D. Mo. case no. 2:&%04057SRB.
Judge Bough held that the contempt order was interlocutory and not ripe for appeabpattt r
to the Coles, in view of the fact that the adversary paingewas stillpendirg, and declined to
grant the Coles leave to appealln re Mamtek U.S., Inc2015 WL 5604418, at *3 (W.D.

Mo. 9/23/2015). Judge Bough affirmed with respect to Mobldyat *4-6.
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Bankr. Doc.304.

The Coles filed motionsn the Bankruptcy Court under BankrupfRyle 9023 taalter or
amend, and to clarifyBankr.Docs.306and 307-° They asked the Bankruptcy Court to clarify
the process by which they could seek an order directing the Trustee teriase ftinds in his
possession to pay their taxes, and to order that before the Trustee disbursed the fundgethe T
mustfile a motion seeking authorization to do slal. The Trustee responded that the issue of
clarity of the process for obtaining an order on payment of taxes had already lgagedlitihe
process was so clear that the Coles and their attorney had in fact be@msanor violating it,
and the Western District had upheld the sanction in the attorney’s appeal. The addsde
that no order was necessary with respect to dhigations to ile any motion regarding
disbursement, iranuch as th&ankruptcy Code and Ruledready governeduch activities.
Bankr. Doc.309.

On May 4, 2016, the Bankruptcy Court denied the Coles’ motions. Bankr.3D@c.
The Bankruptcy Court held that the grounds for ales’ motion were unclear. It noted that
although the Coles asked for clarification about the process for determining theriap@rop
disposition of the proceeds held by the Trustee of the sale of their residence, andheonipda
the Bankruptcy Court had overlooked a similar request for clarification in thgioneg to the
motion to dismiss, the issue was irrelevant to the Trustee’s motion to dismissniaing
counts. The Bankruptcydurt further noted it had already made “abundantly clear” what the

Coles must do if they wanted a determination regarding payment of taxes froaietttd the

10 The Coles filed their Rule 9023 motions in paper format. Nanette Cole’s Rule

9023 motion was delivered to the Bankruptcy Court on March 28, 2016, or seventeen days after
entry of the dismissal order. Bruce Cole, who is incarcerdtgmhsited hifkule 9@3 motion in

the prison mail oMarch25, 2016 or fourteen days after entry of the dismissal order, awdst
delivered tathe Bankruptcy Court oklarch28, 2016.
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proceeds.ld., p.2. Finally, the Bankruptcy Court noted that RB@3 is addressed to mistakes
of law or fact,but the Coles had not suggiedthat anything irthe order on the motion to dismiss
reflecteda mistakeof law or fact The Bankruptcy Court concluded:
[The Coles]have been told repeatedly that they must file a motion
setting forth the arguments and authorities that support their
request and serve it on the Trustee. There is no need for any
“clarification”. Despite that repeated advice, tf@oles] have
failed to So. This Court has no intention of raising the issue on
its own motion.
Id., p. 3.
The Coles appealdad the District Court™
Jurisdiction
The Trustee and Escrow of the West argue that this Court lacks jurisdiction béeause
Coles filed their Rule 9023 motions to alter, amend, and clarify too late, and theirsrmftice
appeal were therefore filed too lateAs discussed belowhé Courtagrees with respect to
Nanette Cole’s motion and notice of appeal, dancludesBruce Cole’s motion and notice of
appeal were timely filed
A Rule 9023 motion must be filed within 14 days of entry of the judgment or order being
challenged, andhat time limt cannot be extendedSeeFed. R. Bankr. P. 9006(b){2n re
Ellis,, 72 F.3d 628, 631 {(BCir. 1995). A notice of appeal under Bankruptcy R8@02must be
filed within 14 days of entry of the judgment or order being appealed, excegh¢hddday
limit is tolled when a party “timely files” a motion under Rule 9023. Fed. R. Bankr. P. §002(a

and (b). As relevant here, goaperis filed by deliverng it ... to the clerk of court. Fed. R.

Bankr. P. 7005 (incorporating Fed. R. Civ. P. B ccordingly, if a Bankruptcy Rule 9023

1 The Coles’ notices of appeal were delivered, in paper formabet®ankruptcy

Court onMay 18, 2016, or fourteen days after denial of the Coles’ Rule 9023 motions.
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motion, in paper formats delivered to the clerk of court more than 14 days after the entry of the
judgment or orderthe notion has not been timely filed, and Rule 8002’'sda4 limit in which
to appeal that judgment or ordéereforeas not tolled.

Here, he Bankruptcy Court granted the motion to dismiss on March 11, 2016. Nanette
Cole delivered her Rule 9023 motion to the Bankruptcy Court clerk on March 28, 2016, or 17
days laterbeyond the 14lay window for filing it. Accordingly, the late filing of her Rule 9023
motion did not toll the time talé a notice of appeal under Bankruptcy Rule §@0i her notice
of appealfiled two months after the dismissal ordewas filed too lateto challenge the
Bankruptcy Court’s dismissal order and underlying rulings.

However, the analysis is different with respect to Bruce Cole becauseartvarcerated.
The Bankruptcy Rulesxpresslyincorporatethe prison mailbox rulean exceptiorto filing by
delivery to the clerk, with respect to notices of appéhaider Bankruptcy Rule 8002(c), whan
“inmate confined in an institution files a notice of appeal from judgment, order, mredet a
bankruptcy court, the notice is timely if it is deposited in the institution’s internasgsiem on
or before the last day for filing."Bankruptcy Rule 8002 does not expressly state whether the
prison mailbox rule ats applies to the filing of motionthat can toll the running of the time to
file a notice of appeabuch as motions to alter or amend under Bankruptcy 9023hakeyhth
Circuit has notdecidedwhether the prison mailbox rulgpplies to the filing of hakruptcy
motions In re. Bourgeois488 B.R. 622, 626 [8Cir. Bankr. App. Panel 2013) (recognizing the
open question).

But the Bankruptcy Rules are generally interpreted the same way as othlar, Sederal
Rules. Seeln re Lindley 216 B.R. 811815 n.7(Bankr. N.D. lll. 1998), andh re Watson1977

WL 1327, at *2 (S.D. Ga. Dec. 8, 1977Bankruptcy Rule8002is modeled after Fed. R. App.
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P. 4, which similarly includes theprison mailbox rule for notices of appeal, and a provision for
motions tolling the time to file a notice of appeal such as motions to alter or ameéedFed. R.
Civ. P. 59'? In United States v. Duk&0 F.3d 571, 575 (8Cir. 1995, the Eighth Circuiteld
that the prison mailbox rule appliésith equal force” to thdiling of notices of appeal under
Appellate Rule 4 and to mtions“which, under [the rule], toll[] the time for filing of a notice of
appeal’ The Eighth Circuit relied othe rationale oHouston v. Lack487 U.S. 266, 27¥2
(1988), in which the Suprem@ourt established the prison mailbox rule, recognizing that a
prisoner’s “control over the processing” of his filings “necessarily ceasesoon as he hands it
over to the only public officials to whom he has aceetge prison authorities[.]” This Court
sees no reason to interpret Bankruptcy Rule 8002 differently than Appellate Rule éspibtr
to application of the prison mailbox rule.

Accordingly, the Court will apply the prison mailbox rule to the filing of Br@me’s
Bankruptcy Rule 9023 motion. He deposited Rigle9023 motion in the prison mail on
March25, 2016—the 14" day after entry of the order of dismissal. By operation of the prison
mailbox rule, it was therefore timely filed and operated to toll the time for him to fileokiteen
of appeal. The notice of appeal, which was deposited in the prison mailbox and reached the
clerk within 14 days of the denialf dhe Rule9023 motion, was timely filed as well.
Accordingly, the Court has jurisdiction of Bruce Cole’s appeal.

I. Issues on Appeal
Cole raiss nine issuesn appeal
1. Did the Bankruptcy Qart err in not advising [the Coles]of

their right o oppatunity to have the preeedings lead
before an Article 111 judge?

12 Bankruptcy Rule 9023 expressly incorporates Fed. R. Civ. P. 59.
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Does the Bankiptcy Caurt have jurisiction over the
proceeds from the sale of [the Coles’] residende
California?

Did the Bankruptcy Court err in refusing to consider issues
of tax payments and homestead raised by [the Coles]
pursuant to prior orders and ordering transfer of proceeds
from the sale of [the Coles’] California residence?

Should issues arising in the Adversary Proceeding and still
pending clarification or subject to Motions or Orders by
the Bankruptcy Court in this Adversary Proceeding,
including but not limited to orders directitige payment of
any taxes relating to the sale of Defendants’ personal
residene and homestead provisions, be ruled on by the
bankruptcy court before proceeding with this appeal?

Was it error for the bankruptcy court to order dismissal of
an entire California Action which included a cause of
action and issues of California law other than the
Bankruptcy Court orders?

Did the Bankruptcy Cort have authority to issue a final
adjudication of all issues pending before a California court
or order a dismissal with prejudice of an entire California
action when necessary parties to the adpttha were not
before it and pleadings were still subject to amendment
under state la®

Did a thirdparty Escrow Company have standing to seek
the relief granted by way of motion in this adversary
proceeding?

Was it error for he bankruptcy amt to add “with
prejudice” to its Order dismissing the entire California
action only upon request of the Movant a day after the
Order was announced at the hearing, dismissal with
prejudice was never requested or noticed by the Movant,
never mentioned at theearing, and thereafter added to the
Order without notice to these Defendants

14



9. Did the filing of a California action against the Escrow
Company retained by Defendants for the sale of the personal
residence in California prior to this Adversary Proceeding
constitute contempt by these Defendants ofBhekruptcy
Court’s Order of December 20, 2013?
Doc. 14
II. Standard of Review

Issues 1 through 8rereviewed undera de novostandard See In re Martin,140 F.3d
806, 807 (8 Cir. 1998)(abankruptcy cart's legal conclusions are viewedde nov9.

Issue9, the contempt findings reviewed forabuse of discretionSeelndep. Fed'n of
Flight Attendants v. Coopet334 F.3d 917, 920 {BCir.1998)(the grant or denial of a contempt
order is reviewed foabuse of discretion, but an order finding contemspreviewed “more
searchingly”).

V. Discussion
A. Issue 1, whether reversal is required where the Bankruptcy Court did not
advise Cole of the fight or opportunity to have the proceedings heard before
an Article Il judge[.]”

Cole claims that the Bankruptcy Court erred in not advisitgm of his “right or
opportunity to have th@roceedingheard before an Article Il jud§é” Doc. 14, pp. 27 (citing
Stern v. Marshall131 S.Ct. 2594 (2011Executive Benefits Ins. Agency v. Arkisb®4 S.Ct.
2165 (2014), anilVellness Intern. Network, Ltd. v. Shatig5 S.Ct. 1932 (201%) Emphasizing
the Supreme Court'May 2015decision inWellness he argues thathe Bankruptcy Court did
not have authority to adjudicate the claims against him inathersary proceedingbsent

notificationto Cole of the right to refuse adjudication thye Bankruptcy ©urt. As discussed

below, he Court concludes the issue lacks merit.

13 “Doc.” refers to filings in the appeal currently before this Court.
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In Stern, the Supreme Court held that Article 1l prevents bankruptcy courts from
entering final judgment on claims that seek only to “augment” the bankraptate and would
otherwise “exis[t] without regard to any bankruptcy proceeding.” 131 S.Ct. at 2614, B618.
Executive Benefitsthe Supreme Court held that whéme Constitution does not permit a
bankruptcy court to enter final judgment on a bankrupétgted claim, the bankruptcy court
may nevertheless issue proposed findings of fact and conclusions of law to be releewoed
by a district court. 135 S.Ct. at 2170. FinallyVellnesghe Supreme Coutteld that Article
[l of the United States Constitution permits bankruptcy judges to adjudicgeem that would
otherwisefall under theSternprohibition, with the parties’ knowing and voluntary consent, and
that such consent need not be expressly given. 135 S.Ct. at 1944-48.

In his previousappealto this Courtin case no. 2:1-:8v-04200NKL, Cole similarly
arguedthat reversal was necessary because the Bankruptcy Court had not notified hem of th
right or opportunity to have the proceedings heard before an Article 11l juNgéing he had
cited no authority, thi€ourt concluded the argument lacked merit. 2014 WL 4055787 %t *4
At the timeof this order Sternand Executive Benefitead been decided, bWellnesshad not
been The Coles appealed to the Eighth Circuit, case neB3D2 on September 26, 201
Wellnesswas decided on May 26, 201&d a supplemental brief addressilgelinessand
consentwas filedon June 16, 2015, before the Eighth Circuit took the case under submission.
The Eighth Circuisummarilyaffirmedon July 7, 2015stating it had “review[ed] the cerd and
the parties’ argments and “conclude[d] that there [was] no basis for reversal[.]” 608 Fed.
Appx. 438 (&' Cir. 2015) (citingExec. Benefits Ins. Agency v. Arkisb84 S.Ct. 2165, 21725
(2014)). In short, the issue of knowing and voluntary waiver was before the Eighth Ginzlit

the Eighth Circuitffirmed. Issuel therefore lacks merit.
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B. Issue2: The Bankruptcy Court’s jurisdiction over the proceeds of the sale of
the real property.

Cole argueshat the Bankruptcy Court lacked jurisdiction over the sale proceklds
raised the identicaksuein his prior appeal before this Court, whichnctudedhe had waived
the issueby failing to brief it 2014 WL 4055787, atI'3. A party is not generally permitted to
raise, on second appeal, an issue that the party could have raised in a filst &pgllacheca
Transp. Co. v. Philadelphia Indem. Ins. C837 F.3d 1188, 1194 {&Cir. 2013)(“For over one
hundred years, our court has repeatedly barred parties from litigating issuesgcond appeal
following remand that could have been presented in the first appeal.”);ugadv. R. Rowland
& Co., 857 F.2d 482, 484 {BCir. 1988) (concludinghat two attorneys challenging a district
court's jurisdiction to impose Rule 11 sanctions against theaived any objectionthey may
have had regarding” the proper entry of judgment under Fed. R. Civ. Psepgigate document
requirenent in asecondappealbecause “an [initialappealas heard by this court on the merits
of the case ... and this issue was apparently not raised by the parfiee"Court sees no reason
to permit Cole toaise the issue in this appeal having wailted the prior one.

Cole argues that this Court must consider the issue because it goes to the Bankrupt
Court’s jurisdiction. The issue still lacks merit. This Court will asstonéhe sake of argument
that the Bankruptcy @urt’s exercise of jurisdiction over the sale proceeds falls unde3tdra
prohibition, i.e., that it is a matter statutorily designated for final adjudication by a bankruptcy
court but which the bankruptcy court is constitutionally prohibited from pabog to finally
adjudicate. Bu€Coleknowingly and voluntarily consented to the Bankruptcye exercise of
jurisdiction, within the meaning o#ellness 135 S.Ct. at 19448. The SupremeCourt in
Wellnessexplained that “the key inquiry” with resget consent “is whether ‘the litigant or

counsel was made aware of the need for consent and the right to refuse it and stilfilyolunta
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appeared to try the case’ before the -Asticle 11l adjudicator.” 135 S.Ct. at 1948 (quoting
Roell v. Withrow538 U.S. 580, 588 at n.5 (2003)). Consent may be express or impliethe
Supreme Court did not decide whether the defenishai¢elinessconsented to the bankruptcy
court’'s exercise of jurisdiction in an adversary proceeding, because the idatermwoud
have been deeply fabbund and of little guidance to litigants or lower courts, given the unique
procedural history of the casdd. at 194849. But other courts podWVellnesshave held that
parties haveimpliedly consergd when they appead before a bankruptcy court without
objection. SeeMandel v. Jones2016 WL 4943366, at *5 (E.D. Tex. Sept. 16, 20@@rties
may impliedly consent when a bankruptcy judge hears evidence and testatadag toa claim
without objection by the partieskxiting In re McCollom Interests, LLC551 B.R. 292, 300
(Bankr. S.D. Tex. 2016) (“[T]his Court held two hearings during which two of the Firm's
attorneys appeared and gave testimony; and the Firm never objected to thissdbostitutional
authority to enter a final order..lf these circumstances do not constitute implied consent,
nothing does)). See also In re Campbelb53 B.R. 448, 452 (Bankr. M.D. Ala. 2016)
(concluding that a defendant’s failure to appear and defend against claims in asagdver
proceeding, despite service of the summons, constituted knowing and voluntary consent t
non-Article 11l adjudicator within the meaning &/ellnes} (and cases @&t therein).

Here,the Coles consead in June 2012 to the Bankruptcy Court’'s entry of a temporary
restraining order and preliminary injunction regarding transfer of the sabeequs
Furthermorenotwithstandingheir late2013 appeal to this Courtageno. 2:13cv-04200NKL,
in which the Coles themselves identified the issue of the Bankruptcy Court’sqtiosdiver the
sale proceeds, they continued to appear before the Bankruptcy Court to litigate healethe

proceeds woulde handled. For example, after the Trustee filed a motion in the Bankruptcy
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Court in October 2013 asking that the sale proceeds be transferred to him and ayadistches
judgment, the Coles did not object to the Bankruptcy Court’s exercise of junsdicRathg
they argued that the proceeds should be used to pay their capialtapees. Similarly, in
March2016 when the Trustee moved to dismiss the remaining counts of the aagvers
complaint, the Coles agafailed to object to the Bankruptcy Court’s jurisdiction. They instead
asked the Bankruptcy Court to require the Trustee to file a motion for authorization teelisbur
the sale proceedsThe circumstances of this case easily demonsinapdéied consent to the
Bankruptcy Court’s exercise of jurisdiction.
Issue 2 therefore lacks merit.
C. Issue 3: Requiring the Coles to file a motion for payment of the taxes from
the proceeds, and ordering the proceeds transferred to a bank account
outside of California.
Cole argueshataccording to the June 2012 orders, ¢hpital gaingaxes were supposed
to be paid from the sale proceeds, and that he and Nanette Cole “attempted to raisedahe sch
these issues with the bankruptcy court prior to its dismissal of the remaining cduthis
Amended Complaint,” but the Bankruptcy Court simply would not resolve them. Doc. 14, p. 14.
In a December 2013 order, the Bankruptcy Caxylicitly acknowledged the Coles’
argumentyraisedin their response to a motion filed by theustee “that taxes related to the sale
of the Property are due and owing, and are to be disbursed by the Escrow Agent from the
Funds[,]” an argumenthe Trustee disputedBankr. Doc. 239, p. 4.The Bankruptcy ©urt
ordered
[The Coles’]assertion in response to the Trustee’s motion does not
substitute for a motiorequesting release of a portion of the Funds.
The Court agrees with the Trustee’s position tiidlhe Defendants
claim that the Funds should be used to pay their capital gain tax

liability, they must submit a formal request to the Court for
consideratia, asserting all the factual and legal bases for that
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claim, to which the Trustee will have the opportunity to respond.

The Court will then decide the matter, holding a hearing, if

necessary.
Bankr. Doc. 239, p. 4 The first California judge assigned to the Coles’ case also urged the
Coles to do what the Bankruptcy Court had orderedfile a motion. But they never did.

The Bankruptcy Court was authorized to require Coles to file a motion. By rule, a
request for an order frombankruptcy courtmust be made by motion. Fed. R. Bankr. P. 7(b).
More fundamentally, the statutory grant Congress has provided the bankruptcyegtantts to
exercising such authority as is necessary or appropriate to accoriigbhurposes of the
Bankruptcy Code:

(a) The court may issue any order, process, or judgment that is

necessary or appropriate to carry out the provisions of this title. No

provision of this title providing for the raising of an issue by a

party in interesshall be construed to preclude the court from, sua

sponte, taking any action or making any determination necessary

or appropriate to enforce or implement court orders or rules, or to

prevent an abuse of process.
11 U.S.C. § 105(a)See also Hale v. U.Sr., 509F.3d 1139, 1148 {dCir. 2007) (ontrol is
necessarily vested ithe bankruptcycourts to manage their own affairs so as to achieve the
orderly and expeditious disposition of case$he Coles wanted a particular action taken, for
their personal benefit, prior to disbursement of the proceeds. Instructmgdhde a motion,
stating factual and legal bases for the rahefy wanted, was an orderly means of addressing the
issue. The Bankruptcy Court was vested with ample authority to require them to do so.

Cole argues that the Bankruptcy Court's June 2012 orders were already clear about
payment of the capital gains taxes and therefore there was no reasorBankheptcy Court to

have ordered the Coles to file a motion seeking to hamecdipital gains taxes paid. But a

bankruptcy court has jurisdiction to interpret and enforce its own ortiergelers Indemnity v.
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Bailey,537 U.S. 137, 151 (2009), and the Bankruptcy Court here was in the best position to do
so, especially given the procedural history it faced in the adversary gigeéncluding
motions for temporary restraining orders and the consent orders that led/tofehé& June 2012
orders, and the litigation filed in the California case concerning its orders.

Cole also suggests that the Bankruptcy Court somehow erred in Marchwagg it
granted the Trustee’s emergency motion to transfer the furtdsf California, tdbe held inthe
Tennessee bank account for the Mamtek Est&lele’'s argument is hard to followBut a
bankruptcy ourt has thepower to “issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions' tiie BankruptcyCode. 11 U.S.C. § 105(a)The
Bankruptcy Court’s order here, transferring the funds, enshedwiere preserved for purposes
of satisfying a judgment rendered in the adversary proceeding asccamsistent with the
provisions of the Bankrupta@ode.

Issue 3herefordacks merit

D. Issues 5, § and 8: The Bankruptcy Court’'s order directing the Coles to
dismiss the Californialawsuit.

Cole argueshe Bankruptcy Court had no authority to ortan to dismiss the California
lawsuit The argument fails

First, he Coles in fact followed the Bankruptcy Court's order and dismissed the
California lawsuit with prejudicéen March 2015. Although Cole asks for reversal of the order
requiring him to dismiss the lawsuhie does not identify any effect a reversal could hreoxe
Theappeal of the ordeequiring dismissaitherefore appeammoot. Minnesota Humane Society
v. Clark 184 F.3d 795, 797 {8Cir. 1999) (holding that federal courts cannot issue decisions on
moot questions).

Even ifit is not moot however,it fails on themerits. The Bankruptcy Court ordered the
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dismissal of the California lawsuit in the course of finding the Coles were taraphof its prior
orders byfiling and continuing to litigatéhe lawsuit. The first count of the California lawsuit
soughtpayment of the taxes from the proceeds of the sale, even though the Bankruptcy Court
hadexplicitly instructed the Coles to file a motion, citing facts and authority, if they wama¢d
type ofrelief. The second count, which was integrally relatedntb @edicated upon the first,
claimed breach of fiduciary duty against Escrow of the West for failingytmyper theproceeds
as the Coles demanded

“[B] ankruptcy courts have the inherent power to sanction vexatious conduct presented
before the court.” Hale v. U.S. Tr.509 F.3d 1139, 1148 '{9Cir. 2007) (citation omitted).
“These powers are ‘governed not by rule or statute but by the control ndgessded in courts
to manage their own affairs so as to achieve the orderly and egpsdisposition of cases.’
Id. (quotingChambers v. NASCO, In&01 U.S. 32, 481991)). See also In re Uniqil942 F.2d
678, 682 (18 Cir. 1991) (bankruptcy courts unquestionably have power to enforce their own
orders). Theseinherent powers, including the “power to punish éontempt’ “reach[] both
conduct before the court and that beyond the court's confift&saimbers501 U.S.at44. The
Bankruptcy Courhadinherent power tenter acontempt order.

Separate from itghherent power to punish for contempt, the Bankruptcy Calatthas
the power to “issue any order, process, or judgment that is necessary or aiprtgpagarry out
the provisions dfthe BankruptcyCode. 11 U.S.C. 8§ 105(aJhis powerincludes‘the authority
to enjoin litigants from pursuing actions in other courts that threaten the inteftity Debtor's
estate.” In re Emergency Room Mobileervices LLC, 529 B.R. 676, 691 (N.D. Tex. 2015)
(citing In re Apollo Molded Products, Ind83 B.R. 189, 191 (BankbD. Mass.1988) (collecting

cases). Preserving théunds that could be used to satisfy a judgment rendered against the Coles
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in the adversary proceeding, by ordering that the California case be disnsssausistent with
the provisions of the Bankrupt&ode and helps preserve the estate.

Cole adds that he was surprised by the inclusion of the “with prejudice” langutge
Bankruptcy Court’s written order.e., that the Coles must dismiss their California lawsuit “with
prejudice,”becausehe issue of prejudice was never discussed during theaaimenton the
contempt motion However, at the end of the oral argumenihe Bankruptcy Court ordered
Escrow of the West'attorney todraft a written ordefor the Bankruptcy @urt’'s entry and that
Mobley, the Coles’ California counsel, should be allowed to look at it before it wasled to
the Bankruptcy Court. Bankr. Doc. 283,46 of 48. There were no objections to this process
andthe Colesin fact proceeded to dismiss the California lawsuit with prejudiéeally, Cole
did not complain about the “with prejudice” language after receiving the Bankr@utart's
order. The “with prejudice” issue is therefore moot

E. Issue 7: Whether Escrow of the West had standing to seek relief by way of a
motion for a finding of substantial compiance in the adversary proceeding

Cole argues that Escrow of the West was essentially seeking declaraadrgyelay of
its motion for substantial compliancsy it should have been required to file its own adversary
proceedingunder Fed. R. Bankr. P. 700L(%le argues that the rules associated with adversary
proceedings, such as the requirement of a pleading including indispensable pargasotw
followed. This argument was not raised until oral argument on Escrow of the West's motion.
The Bankruptcy Court held it was waived, and that the Bankruptcy Rules probably did not
require a new adversary proceeding in any event. Doc. 265, pp. 49id6ssue lacks merit.

Rule 7001lists types of proceedingthat are considered agrsaryproceedingssuch as
proceedinggo recover money orrpperty, orobtain an injunction or other equitable relisée

subsections (1§8), as well as“a proceeding to determine a claim for declaratory judgment
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relating to any of” the adversary proceedings listed, subsectiorC{®. does not cite any
authority supporting his argument that Escrow of the West’s motion for detgrom that it had
compled with the Bankruptcy Court’s orders constitutes a declaratory judgment for pugdose
Rule 7001.

Even if it was, Rule 7001 is not jurisdictional. afles may waive their right to an
adversary proceedingith respect to a request for declaratorygonntthat otherwise fell under
Rule 7001.Caogliano v. Anderson (In re Cogliand55 B.R. 792, 806 {dCir. BAP 2006). The
rule simply “requires an adversary proceeding, absent waiver or harmless €e@.alsdn re
Porrett, 547 B.R. 362, 365 (Bankr. D. Idaho 2016)f'd sub nomin re: Porrett 2016 WL
4582043 (D. Idaho Sept. 1, 2016) (same). As the Bankruptcy Court noted here, this issue was
never raised until oral argument, andvis thereforavaived. In any event, @® identifies no
harmful error, let alone any errdhat would have been avoidedd Escrow of the West filed an
adversary proceeding instead of its motion.

Issue 7 therefore lacks merit

F. Issue9: The Bankruptcy Court’s contempt finding.

Cole challenges théankruptcy Court’s finding that he was contemptfor filing the
California lawsuit

A finding of contempt requires a showing of a specific and definite order, of which the
party was aware, and that the party disobeyed the.oKleehlerv. Grant 213 B.R. 567, 570
(B.A.P. 8" Cir. 1997) (citations omitted). Herehe Bankruptcy Court concluded all three
requirements were met:

[A]f ter | issuean order onDeember the 20thwhich saysthat if
defendants clian thatthe funds should besedto pay heir capital

gaintax liability, they mustsuomit a formal request to the Court
for consideration serting all the factualand legal basesfor that
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claim to which the Trustee will have theopportunityto repond**

After that date, | find that by filing the ation in California on

Februay 6, 2014, requesting in Count One precsely the

detemination this Court said could only be mde here,the Coles
andtheir counselverein contempt ofthis Court’s order, an order
of which they were aware,an order which cleaty requiredthem

to ask for this relief only in this Courtandwhich they disobeyed
by asking forthatrelief from the Calforniacourt.

Bankr. Doc. 265, pp. 43-44.

Cole argueshatthe verbiage théBankruptcy Courusedat the time of entry of the TRO
and the preliminary injunction orddater changed. As noted, the December 2018der
expressly stated what the Colesistdo, but theyproceeded to file the California lawsuit two
months later An order that a paty mustfollow a particular couse of action necesarily
preclues all other ourses ofaction; the Bankmuptcy Court did not red to detail evey
course of actionCole wasprecluded fromtaking in order br the December 2.3 orderto be
clear. Whether the TRO angdreliminary injunction verbiage changed in any substantive way,
Cole knowingly violated the specific and definite language of the December 2013 orde

Having performed a searching revidwglep. Fed'n of Flight Attendant$34 F.3d at 920,
this Court discerns no abuse of discretion in BamkruptcyCourt’s entry of the contempt order.

Indeed, the Bankruptcy Court was measured under the circumstances.

Cole concludes by stating he was denied due process “and the Bankruptcy Count failed t

14 Specifically, theBankruptcy Court stated in its December 20, 2013 Order:

[I]f the Defendants claim that the Funds should be used to pay
their capital gain tax liability, they must submit a formal request to
the Court for considerationasserting all the factual and legal
bases for that claintp which the Trustee will have the opportunity
to respond. The Court will then decide the matter, holding a
hearing, if necessary....

Bankr. Doc. 239, p. 4 (emphasis added).
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resolve the evidence in [his] favor.” Doc. 14, p. 22 of 23. Cole had notice and the opportunity to
be heard, which is all that due process requires. Due process does not require thaeti@succe
his argument.

Issue 9 therefore lacks merit

G. Issue 4. Suggestion regarding a stay of appeal.

Colesuggess a stay of this appeal may be appropriate, pending further proceedings in the
Bankruptcy Court. But the onlgsue he identifies as subject to further proceedings reldties to
Coles’ request for an order directing the paymentisftaxes from the sale proceeddhe
Bankruptcy Court ordered the Coles to file a motion if they wanted the taxkf@a the sale
proceeds, and they appealed that ordethis Court. Cole has not identified any pending
proceedings that would meristay.

II. Conclusion

Appellant Bruce Cole’s motion for leave to adopt Appai Nanette Cole’s brief,

Doc. 15, is granted. The Bankruptcy Coudislers are affirmed.
s/ Nanette K. Laughrey

NANETTE K. LAUGHREY
United States District Judge

Dated: January,2017
Jefferson City, Missouri
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