Vogt v. State Farm Life Insurance Company Doc. 218

IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

MICHAEL VOGT,
on behalf of himself and all others
similarly situated,
Plaintiff,
V. No. 2:16-cv-04170-NKL

STATE FARM LIFE
INSURANCE COMPANY,

Defendant.

ORDER

Plaintiff Michael Vogt claims that defendia State Farm Life Insurance Company’s
deduction of certain charges from policy ownéfsccount Values” was not authorized by the
terms of Vogt's policy. State Fa moves for summary judgment ah of Vogt's claims. Doc.

166. For the reasons discussed below, Defetgdamattion for summary judgment is denied.

. UNDISPUTED FACTS

In 1999, Vogt purchased policy form 94030, exible premium adjustable whole life
insurance policy, from State Farm. Doc. 20(at&nent of Facts (“SOF”), at I, 1 1. Unlike
standard term life insurance policies, this tygfepolicy provides arinvestment, savings, or
interest-bearing component in atiioin to the usual death benefitinder this policy, State Farm
maintains an interest-bearing account for the insured, and this account’s value, which is owned
by the insured, grows over time.

Each month, State Farm was permitted to make a deduction from the Policy that included

“(1) the cost of insurance, X2he monthly charges for any ride and (3) the monthly expense
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charge.” Id. The monthly expense charge was $5.00. 260, SOF, at Il,  4With respect to

the COl, the policy states:

Cost of Insurance. This cost is caltield each month. The cost is determined
separately for the Initial Basic Amouaihd each increase in Basic Amount.

The cost of insurance is the monthly cost of insurance rate times the
difference between (1) and (2), where:

(1) is the amount of insurance orettleduction date at the start of
the month divided by 1.0032737, and

(2) is the account value on theddetion date at the start of the
month before the cost of insurance and the monthly charge for any
waiver of monthly deductiobenefit rider are deducted.

Until the account value exceeds the Initial Basic Amount, the account value is
part of the Initial Basic Amount. Onceetfaccount value exceeds that amount, if
there have been any increases in B@siwount, the excess wilbe part of the
increases in order in which the increases occurred.

Id., at lI-1Il, 9 5.
In a section entitled “Guaranteed Values Provisions,” the Policy states:

The guaranteed values and maximum afsinsurance rates are based on the
Insured’s age last birthday and sex. eTimterest rate is 4% a year. The
Commissioners 1980 Standard Ordinary Mty Table is used. Modifications
are made for rate classether than standard.

Id., at lll, 6. The samgection also provides:

Monthly Cost of Insurance Rates.These rates for each Policy year are based on
the Insured’s age on the Policy anniversary, sad applicable rate class. A rate
class will be determined for the InitiBasic Amount and for each increase. The
rates shown on page 4 are the maximuantmly cost of insurance rates for the
Initial Basic Amount. Maximum monthly cosf insurance rates will be provided

for each increase in the Basic Amount. We can charge rates lower than those
shown. Such rates can be adjusted fojgmted changes in mortality but cannot
exceed the maximum monthly cost of ingwra rates. Such adjustments cannot be
made more than once a calendar year.

Id., T 7. Expenses and profits are not mentiomethe “Monthly Cost of Insurance Rates”

provision. Id., at XV, { 33.



The maximum COI rates used to determine guaranteed values for standard health rate
classes were 98% of each rate listed in 1880 Commissioners StanmdaOrdinary mortality
tables, which is on an attained age bakis.at IV, § 8;id. at XIV-XV, { 32. The maximum rate
tables are sorted by attained age, sex, andclass, such that the maximum rate in the table
applicable to any particular Policyholder & standard health rate class is based on the
Policyholder’'s age and seXd.,  10. The Policy shows thtite “Maximum Monthly Cost of
Insurance Rates” increase as thsured’'s age ineases and double in less than 10 yehts.at
Xl, 9 30.

There are differences in the mortality expectations associated with policyholders based
on the number of years that elapsette they applied for the policyd. at XIV-XV, 1 32. Age,
sex and rating class are factorediso differentiate policyholders developing mortality tables.

Id. The parties agree that expenses and proétsatr mortality factoraneaning that they do not
bear on the life expectancy of an insurédl, at XIX, T 37.

State Farm developed mortality tables using proprietary data reflecting its mortality

experience with its own insus, including the 88-91 SFL ar¥8-97 SFL mortality tablesld.,

at VI-VII, § 12. The COI rates were not equakiie mortality rates in s proprietary mortality

tabes. 1. |
I ¢ =i Vi, T 14

State Farm modifies the COI rates for rate classes other than the standard raté.cfass.
16. State Farm created a separate substardsedtable for insuredsvith certain health
conditions. Id., § 17. Vogt was assigndgd the Table 4 Rate Clasbased on his health

conditions. Id., at IX, § 18. At all times, the COI rates actually used for Vogt have been less



than the maximum COI rates disclosed on page 4 of the Padcyy 19. Since the issuance of
Vogt's Policy, State Farm never increased therent COI rate schedule used to determine
Vogt's COIl deduction.Id., 1 20. In fact, in 202, State Farm elected to reduce COI Rates for
insureds at most attained ages in the COIl Rates sddle§.21.

State Farm had the option to “defer payin@§¥] a withdrawal for up to 6 months” after
a request for suchld., at X-XI, § 24. If Vogt chose teurrender his Policy, State Farm could
likewise “defer paying [him] the cash surrender value for up to 6 months after receiving [his]
request.”ld.

Although Vogt did not personallgonsult an actuarialxpert in 2016, his counsel
consulted with an actuarial expert on his behddf., at XlI,  26. Between the time that Vogt
surrendered his Policy in 2013 atie point at which he consulteounsel in 2016, he received
no new information that led to discovery of his claim against State Hdrpat XllI, § 29. State
Farm does not deny that it ditbt disclose to policy ownerthe assumptions underlying the
current COI rates. Id., at Xll, § 27, and at XXII, §{ 484. There is ndispute that a
policyholder without knowledge, prrience or training likely wodlnot be able to understand,
without assistance, how Staterfadetermined whether tots€OI rates below the maximum

rates identified in the Policy, afbw much such rates should dd., at XXIlI,  45.

. STANDARD

A movant is entitled to summajudgment “if the movantl®ws that there is no genuine
dispute as to any material fatd the movant is entitled to jutgnt as a matter of law.” Fed.
R. Civ. P. 56(a). The Court must resolve ahflicts of evidence in favor of the nonmoving
party. Mirax Chem. Prod. Corp. v. First Interstate Commercial Cogh0 F.2d 566, 569 (8th

Cir. 1991). However, the Court must entemsoary judgment “against a party who fails to



make a showing sufficient to establish the existeof an element essential to that party’s case,
and on which that party will bear the burden of proof at tridRdbert Johnson Grain Co. v.
Chemical Interchange Co541 F.2d 207, 210 (8th Cir. 197&elotex Corp. v. Catretd77 U.S.

317, 322 (1986).

[I. DISCUSSION

a. Whether the COIl Rates State Farm Charged Violated the Policy

The parties’ dispute revolves aroune following provision of the Policy:

Monthly Cost of Insurance Rates.These rates for each Policy year are based on
the Insured’s age on the Policy anniversary, sad applicable rate class. A rate
class will be determined for the InitiBasic Amount and for each increase. The
rates shown on page 4 are the maximuantmly cost of insurance rates for the
Initial Basic Amount. Maximum monthly cosf insurance rates will be provided

for each increase in the Basic Amount. We can charge rates lower than those
shown. Such rates can be adjusted fojgmted changes in mortality but cannot

exceed the maximum monthly cost of inswra rates. Such adjustments cannot be
made more than once a calendar year.

Doc. 167-2 (Policy), at 10.

The Court must interpret this provision in aadance with the general rules of contract
construction. Todd v. Missouri Unitedschool Insurance CoungiP23 S.W.3d 156, 160 (Mo.
banc 2007). The Court must try “to give egmwbvision a reasonable meaning” and to avoid
interpretations that “render[] s provisions useless or redundanHowever, the Court also
must give the Policy’s terms their ordinaryeaming, that is, “the saning that the average
layperson would reasonably understandFarmland Indus., Inc. v. Republic Ins. C&41
S.W.2d 505, 508 (Mo. banc 1997).

Vogt's position is premised on the following languagevohthly Cost of Insurance
Rates.These rates for each Policy year are basethe Insured’s age dhe Policy anniversary,

sex, and applicable rate class...Such rates can be adjusted for projected changes in mortality



but cannot exceed the maximum monthly cost ofrexsce rates.” Vogt argues that the specified
factors—age, sex and applicable rate classsaatjufor projected change in mortality—are the
only factors that may be considered in setting ¢bst of insurance rateState Farm contends
that “based on” does not mearclusively founded upon but instead permits State Farm to add
factors such as State Farm’s proéitsl expenses to calculate themnthly cost of insurance rates.

In Norem v. Lincoln Ben. Life Gor37 F.3d 1145, 1152 (7th Cir. 2013), the only federal
appellate decision directly on point, the Seventh Circuit defined the word “base” as “the
principal ingredient, the fundamental elemy,” but not the exclusive elemenioremexplains
its logic through an analogy: “no one would sugptsat a cake recipeadked on’ flour, sugar,
and eggs must be limited only to those ingredients.”

However, as the Southern District of New York subsequently observed, “recipes are
exhaustive lists of all the ingredienteatded” to make sometig—and while “[h]ighly
experienced chefs might be alte play with recipes, . . . ¢haverage home cook (the person
analogous to the average insured under [state]flal@ws them slavishly, without adding other,
undisclosed ingredients.Fleisher v. Phoenix Life Ins. Gdl8 F. Supp. 3d 456, 472 (S.D.N.Y.
2014).

Other courts considering similar language ddage held that it imposes an obligation on
the insurer to determine COI rates in ademce with the enumerated factorSee Jeanes v.
Allied Life Ins. Ca. 168 F. Supp. 2d 958, 973-74 (SIowa 2001) (holding, where language
stated that “[tlhe Cost of Insurance Rate is based on the sex, attained age and rate class of the
Insured,” that “the plain languagd the policies appears to prdei no basis for increases in the
cost of insurance other than increases due to expectations of future mortaityd)in part on

other grounds 300 F.3d 938 (8th Cir. 2002) (noting thithe appellant didhot challenge the



district court’s conclusion “that ALLIED brebed the universal life policies by imposing the
two percent COI fee increase because the policies provide that COI fees will be determined
‘based on [ALLIED's] expectations as to future mortality experiencB&an v. United Omaha
Life Ins. Co, No. 05-6067, 2007 WL 7079558, at *4 (C.D.l.Gsug. 27, 2007) (concluding that
“based on’ is best understood here as simpbicating that a calculation will be performed
using the listed factors—not that the COlade will be determined using additional,
unmentioned factors”see also Alleman v. State Farm Life Ins.,G34 Fed. Appx. 470, 472
(3d Cir. 2009) (holding that State Farm policiestiagy that values were “based on the Insured’s
age last birthday and sex” unambiguously meaattdlye and sex wereetltonly mortality factors
relevant to the rate); Brief @efendant-Appellee, at 44-4Alleman v. State Farm Life Ins. Co.
No. 07-4283 (3d Cir. Aug. 14, 2008) (State Farm arguhat “Plaintiff cannopoint to a single
statement in the policies . . . that promiseddse the premium amouoh” factors other than
those specifically contained therein, and tHtd, the extent the polic contracts themselves
mention factors that may affect policy benefitisey mention age and sex,” and therefore, a
“reasonable person could not constithe language of the policyrdoacts as promising to take
[an unspecified factor] into accatin setting premium amounts”).

Both the Missouri Supreme Court and the Eigbiftuit have used the phrase “based on”
in describing an exhausé list of factors.See, e.g., Seaboldt v. Unisal Underwriters Ins. Co.
384 F. App’x 536, 538 (8th Cir. 2010) (“Onlif ambiguities exist—such as duplicity,
indistinctness, or uncertainty &sa provision’s meaning—thatdve the policy open to different
constructions do Missouri courts interpret a pollzysed onthe way a lay person would
understand it.”) (emphasis addelflendenhall v. Prop. & Cas. Ins. Co. of Hartfo®r5 S.W.3d

90, 97 (Mo. 2012) Based orthe plain meaning of the worturnish’ and concerns about the



interplay between ‘temporary waK exceptions in commercial liability policies and workers’
compensation acts, a number of courts also lcameluded that a third party must have some
ability to direct the actions of a person inder to ‘furnish’ him orher to an employer.”)
(emphasis added).

It is true that the phrase “based on” can be used by a cookbook author to describe the
generic foundation of a cake, Bmind by the Seventh Circuit iNorem But as explained in
Fleisher, a recipe lists the ingredients for a specifice;ak that contexia reasonable lay person
would not expect that they could achieves thame cake by using different or additional
ingredients. In other word¥yased on” is not always used describe only the foundation of a
thing. Frequently it is used to identify a sgiecthing from which something else is developed,
achieved, or described; a specigcipe would be an exampl&imilarly, “jurisdiction based on
diversity” means that jurisdiction is achieved by dsiy or described as consisting of diversity.
“Based on” in that particular casvould not suggest that diveysis but one of many potential
ways to establish subject matter jurisdiction. 4uest for a new trial based on an error in jury
instruction 3 does not suggekat the new trial was also requebfer a defect in jury instruction
4 or was an open-ended requést a new trial that would pserve all possible grounds on
appeal.

Given the COI language in the Vogt policy and its context in the policy as a whole, the
Court believes that no reasonalag person would expect thata® Farm was permitted to use
any factor it wanted to calculate the costinburance. While an insurance company would be
expected to make a profit , therms of the insurance policy at issue are so dense, a lay person

would not understand that State Farm exgetd derive profit from the COI.



At a minimum, there is an ambiguity, amdhder Missouri law, itmust be construed
against the insurance compan$ee, e.g., Ritchie v. Allied Prop. & Cas. Ins.,Gf87 S.W.3d
132, 135 (Mo. 2009) (“In construing the terms ofiasurance policy, this Court . . . resolves
ambiguities in favor of the insured.”). Thishecause the insurance company wrote the policy
and had the opportunity and necegaanderstanding to make clear to the insured how the COI
would be calculatedSee Krombach v. Mayflower Ins. €827 S.W.2d 208, 210-11 (Mo. banc
1992).

Furthermore,Norem s distinguishable, as the Polidere contains language that the
Noremcourt found to be missing in the policy it consider€@hmpareNorem 737 F.3d at 1154
(noting that the COI provision in the policy befatésays nothing about ‘mortality experience’
as the basis for the COI ratekjth 167-2 (Policy), at 10 (stating th#te rates charged “can be
adjusted for projected changes in mortality”).

State Farm’s argument that construing “basetas suggesting exclusivity in effect adds
a term not found in the Policy. Nowhere does thkclPatate that the listed caderations are
the only factors on which the COI rate may beduh Yet, State Farm'’s interpretation requires
reading terms not found in the provision—"amasther things” or “suchactors as”—into the
Policy. Vogt's interpretation, othe other hand, is supged by the basicule of contract
construction tha¢xpressio unius est exclusio alterius

State Farm points out that “[ijt is impsible to generate a COIl rate by usomy an
individual's sex, age and ratirdass”—some sort of “mathematical formula or underlying data
or assumptions’™ is required. Doc. 167, at 12 (quotimgem 737 F.3d at 1152). Implicit in

this argument is the assumption that the phthased on” does not contemplate any kind of



calculation. But,

“based on” is best understood here as Bimmgicating that acalculation will be
performed using the listed factors—not that the COI charge will be determined
using additional, unmentioned factors[The insurer] obviously uses some
computation to derive the cost of insurarcharge from the age, sex, rate and risk
classes, the current specified amount, aedehgth of time theolicy has been in
force.

Dean 2007 Wi 7079555, ot

- Thus, it is possible to calculatee COI rate based exdively on the specified
factors.

State Farm next points out that, “[a]lthoughtadeegarding ‘mortality expectations’ are
among the categories of information routinely usedetermining life isurance rates, no such
data is mentioned in the sentence upon which Hfaiaties.” While thisis true, it ignores the
fact that, in the same “Monthly Cost of Insoca Rates” paragraph, the Policy notes that the
rates can be “adjusted for projected changewmantality . . . .” Doc. 167-2, at 10 (“We can
charge rates lower than those shown. Suchsratan be adjusted for projected changes in
mortality but cannot exceed the maximum monthlgtaf insurance rates.”). Thus, the Policy
expressly recognizes mortality consideratiass factor in setting the COI rates.

State Farm also argues that, because tigubge concerning the COI rates is contained
within the “Guaranteed Values Provisionsécton of the Policy, it applies only to the
guaranteed maximum COlI rates, and not the a€@@lrates State Farm charges, which are not
fixed. But to interpret this language as applying only to maximum COlI rates, rather than the

current COI rate, would render tlnguage meaningless. “Thesées refers tahe preceding

10



phrase, “Monthly Cost of Insurance Rates.” dHhis particular sentence concerned maximum
COlI rates, as State Farm argues, it wouldehaxpressly said so—as the Policy does, for
example, just two sentences late@eeDoc. 167-2, at 10 (“The ragdeshown on page 4 are the
maximum monthly cost of insurance ratesthe Initial Basic Amount.Maximum monthly cost

of insurance ratesvill be provided for each increase in the Basic Amount. Such rates can be
adjusted for projected changes in mortality but cannot exceechdxenum monthly cost of
insurance rates) (emphases added). The Guaranteelli®aProvisions section also appears to
distinguish between “guaranteed valuesti &maximum cost oinsurance rates.'SeeDoc. 167-

2, at 11 (“The guaranteed values and maximum alisisurance rates are based on the Insured’s
age last birthday and sex.”). #ianaximum cost of insurancetea been subsumed within the
category of “guaranteed values,” as St&@m now argues, the Policy would not have
mentioned both separately in this sentence.

State Farm also argues that Vogt's intetgiren of the provisions concerning COI rates
requires State Farm to use priepary mortality data, ratheghan just the 1980 Commissioner
Standard Ordinary mortality tadd (the “1980 CSO Tables”) identified in the Policy, to set COI
rates. State Farm argues that, because Stata did not exceed ¢hmaximum COI rates,
Plaintiff's theory invents out of thin air an lagation to use proprietgrmortality data, rather
than the 1980 CSO Tables expressly mentionéke Policy, to set the COI charge.

However, this argument fails to explain why throvision in disputés titled, “Monthly

Cost of Insurance Rates”—and netaximummonthly cost of insurance rates. The Policy

! State Farm insists that “the grplausible reading of the senterateissue is that age, sex and
rate class are the onigdividual-specific factors used to place Policylders into different risk
groups, not that age, sex and rate class are thdamtbrs that State Farm may use to determine
COl rates.” Id., at 13. But the sentence does not eventimemisk groups. Tdhe contrary, it
mentions only “[tlhese rates faach Policy year,” referring to the “Monthly Cost of Insurance
Rates” subheading, and the specifieddesthat form the “bas]is]” thereof.

11



expressly states that State Farm may changgealower than the maximum monthly COI rate,
and indeed, State Farm did natvays charge the maximum costin$urance rate. In specifying
that it would not always chargbe maximum COI rate, but that it nonetheless would “base[]”
the “Monthly Cost of Insurance Rates” on “tlmsured’s age on the Ry anniversary, sex, and
the applicable rate class,” Sgdtarm did not suggest to a reasble person that only the 1980
CSO Tables would be used.

Furthermore, “maximum cost of insurancates” are defined in the Policy as being
“based on” a more limited range otctars than the monthly COI rate€ompareDoc. 167-2, at
11 (*The guaranteed values and maximum cost®ifrance rates are based on the Insured’s age
last birthday and sex.”ith id., at 10 (stating that monthly C@ates “for each policy year are
based on the Insured’s age on thdiggoanniversary, sex, and apgable rate class”). Both
“policy year” and “policy anniversary” are “measdrfrom the policy date,” the “effective date
of th[e] policy.” Doc. 167-2, at 5 (“A policy onth, year, or anniversary is measured from the
policy date”);id. (defining “Policy Date as “[t]he effectevdate of this policy)! By referencing
both the “policy year” and the fhicy anniversary” in describg the monthly COI rates, the
Policy incorporates the dation of the policy as a factor affewy those rates. In contrast, the
Policy does not incorporate a dtioam factor in describing the memum COI rates, and the 1980
CSO Tables do not consider policy year. Huos reason, State Farm'’s use of the 1980 CSO
Tables cannot satisfy the requirement that tloatily COI rates be bagen “the Insured’s age
on the policy anniversary, sex, amgplicable rate class” “fogach policy year .. ..”

Finally, State Farm argues that the languggde can charge rates lower than those
shown” permits, but does not require, Statent-to charge rates below the maximum monthly

COlI rates. While this language by itself doed require State Farm to determine the COI

12



charge in any particular wayt,does nothing to limit the obligatns that the ¢ier language in

the COI provision—discussed above—imposes on State Farm.

b. Whether Vogt's Claims Are Time-Barred

State Farm also renews the statute-of-litiotes argument it made in moving to dismiss
the complaint for failure to state a claim, inisig that the record before the Court “directly
contradicts important factuaksumptions underlying the Courttenial of the Rule 12(b)(6)
motion . ...” Doc. 167, at 15.

Under Missouri law, a five-year statute omltations applies to claims for breach of
contract, conversion, and requests declaratory judgment, and tse&atute begins to run at the
time when the action accrues. Mo. Rev. Stat. 88 5161)2®), and (4). The cause of action is
deemed to accrue not when the wrong is dortbetechnical breach obntract or duty occurs,
but when the damage resulting therefrom is sosthand capable of ascertainment, and, if there
is more than one item of damage, then, whenasteitem of damage is sustained and capable of
ascertainment, so that all resulting damagg berecovered, and full and complete relief may
be obtained. Mo. Rev. Stat. § 516.100. Thus, fileee occurrence of an injury itself does not
necessarily coincide with thecerual of a cause of action.”Martin v. Crowley, Wade &
Milstead, Inc, 702 S.W.2d 57 (Mo. banc. 1985) (citiAgderson v. Griffin, Taylor, Penner &
Lay, P.C, 684 S.W.2d 858 (Mo. App. 1984)). Rather, “Statute of limitations begins to run
when the ‘evidence was such [as] to placeasonably prudent person ootice of a potentially
actionable injury.” Powel v. Chaminade Coll. Prep., Ind97 S.W.3d 576, 582 (Mo. 2006).
The Court therefore must apply an objectivangiard in determining when the statute of

limitations began to run in this cas8ee id.

13



In his complaint, Vogt alleged that only aftee consulted with an actuary in 2016 did he
learn that he was being overcharged for the Rolla his deposition, Vogt admitted that he had
never personally consulted with an actuarigheek and that he had been concerned for some
time that cost of insurance rates were “goupgand up” each year and believed that he was
being overcharged. State Farm insists tha$e admissions are fatal to Vogt's claims.

Although Vogt himself did not consult with attuarial expert, hisounsel consulted an
actuarial expert on his behalf 2016, and Vogt supposedly thereby discovered the alleged
overcharges. Doc. 191-1, ¥ 2The fact that Vogt himself dinot consult with the actuarial
expert does not suggesatthe found out about his claim prior to May 2016.

Vogt also argues that his dissatisfactiaith State Farm’s charges concerned the
increasing premiums, and his “usk‘rates’ regarding the ‘cost ohsurance’ were a laymen’s
description of his general discontewith the overall cost of the policy.” Doc. 191-2, 1 5. Vogt
further argues that, in any event, “Vogt could not have known State \Was overcharging him
for the COI in breach of the Policy, because “State Farm did molode COIl Rates to
policyholders at all,” and eveif it had, “policyholders cod not have known those rates
included undisclosed factors.” Doc. 191, atZZ The mere fact #t COIl charges were
increasing also could not have “tipped” Vooff to the alleged overcharges, because COI

charges increase as the insured ages, becatisenortality expectations. Therefore,

% It is common practice faattorneys to retain and consult witkperts on behalf otheir clients.
Indeed, this is why #h attorney-client privilege extends counsel’s communications with
consulting experts.See, e.g., State ex rel. Crown Power & Equip. Co. v. Rag&8sS.W.3d
798, 809 (Mo. 2009) (“A consulting expert collaborateth counsel on trial strategy; the work
product protection serves to incentivize arelvard diligent trial preparation and free
communication between counsel and his consuffa Because Vogt's counsel are his
representatives, their actions danascribed to Vogt himself.

14



dissatisfaction with increasy rates would not, as a matter ofvlshave put Vogt on notice that
State Farm was breaching its contracbtigh its calculation of the COI rate.

In ruling at the motion-to-dismiss stage tNaigt's claims could proceed, the Court relied
on a case that State Farm now seeks to distingMiatin v. Crowley, Wade & Milstead, Inc
702 S.W.2d 57 (Mo. 1985). Martin, where a land-surveying company prepared an inaccurate
survey, the court held that the plaintiffs weia required to “double check” the accuracy of the
survey, and the plaintiffs’ cause of actiord diot accrue before a boundary dispute with a
neighbor gave cause for the plaintiffs to inqueght years after the survey, if the survey had
been accurateld. at 64-65. As this Court previouslylte“[u]nlike the suveying defect in
Martin, the improper rate and atge calculations alleged byoyt were not ascertainable by
mere visual inspection or asking a neighbor. Instead, they were only ascertainable with
knowledge of the actuariaiformation used in State Farm’s calculations, information that Vogt
did not have. Just asetiMartin plaintiffs relied on surveyingxperts, Vogt similarly relied on
State Farm’s experts who administehéslinsurance policy.” Doc. 52, at 7.

State Farm argues that here, unlikeMartin, there was no “triggering event, like the
boundary dispute,” to explain why Vogt choseirteestigate the COI calculation when he did.
According to State Farm, “[w]hat Plaintiff uttiately elected to do iB016—consult an attorney
and bring suit—he could have done within theefiyear limitations period after he began to
believe he was overcharged.” But the operafwvestion is whether aasonably prudent person
would have been on notice of a @etially actionable injury given the information in the record.
The fact that someone made an inquiry to find what was causing the cost of insurance to
escalate is not affirmative evidence that thvegre on notice before that time that the COI

calculation violated theerms of the Policy.

15



The statute of limitations is an affirmatigkefense and State Farm bears the burden of
proof on that defense. The fact that someewentually became sufficiently fed up with
increasing costs to consult an atiy is not evidence that thégd an obligation, as a matter of

law, to investigate the monthly COI soofer.

c. Whether the Conversion Clam Should Be Dismissed
Because State Farm Was Authorized to Make Monthly Deductions

State Farm seeks reversal of the Coudégision reinstating ¢ conversion claim it
previously dismissed (Doc. 713rguing that, “[clontrary to this Court’s holding in its order
reconsidering the motion to dismiss, the fundghe account value ameot ‘held in trust for
[Vogt],” but instead, “are held for the specifipdrpose of making deduotis necessary to keep
the Policy in force.” Doc. 167, at 19 (quoting Doc. 71, at 12). State Farm’s position is that,
because it was authorized to deduct a CCirgh, no conversion claim can lie against it,
regardless of whether the COI charge dedlst®uld have been lower. Doc. 200, at 10.

In Missouri, a conversion claim may lieagst a person who deducts money from a
particular sum of money for aonauthorized purpose, even ht was authorized to make
deductions from that money for other purpos&ee Dillard v. Payne615 S.W.2d 53 (Mo.
1981) (holding that lawyer who dacted money from trust accouit pay his own fees may be
liable for conversion, despite the fact thatvees authorized to deduntoney from the account
for litigation expenses). Here, State Fawas authorized to make deductions foter alia, COI

charges, which were to be “based on the red's age on the Policy anniversary, sex, and

% To the extent that State Farm argues thaPtiiey put Vogt on notice that the COI rates could
be based on any factors, so long as the rates did not exceed the maximum COI rates, the Court
rejects the argument for the reasesteted in the foregoing section.
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applicable rate clas$."To the extent that State Farm deducted money for purported COI charges
that in fact were not expressly authorizedtlhg Policy, it diverted for an unauthorized purpose
funds that were placed insitcustody for a different purpose, and it can be held liable for

conversion.

d. Whether the Conversion Claim Shaold Be Dismissed Because
Vogt Did Not Have an Immedate Right to Possess the Funds

State Farm had the contractual right to &gbaying [Vogt] a whdrawal [or the cash
surrender value] for up to six mdwst’ after receiving a requesboc. 200 (SOF), at X-XI,  24.
State Farm therefore argues that Vogt did ngelan immediate right tpossession of the funds
in the account value—an element crititalconversion. Doc. 167, at 19 (citignerick v. Mut.

Ben. Life Ins. C.756 S.W.2d 513, 526 (Mo. 1988)).

In Emerick a general agent of an insurance company was contractually entitled to
commissions on policies sold through the insaeaagency during his tenure, but “his right to
possession” of the commissions “was not realized until the due ddteat 525-26. Because the
agent “failed to show he had an immediate righpossession of the renewal commissions at the
time of the alleged conversion,” the Misso@iipreme Court concluded that the conversion
count should not have been submitted to the jury.

As a preliminary mattef=merickis distinguishable from the instant case. Whereas the
agent inEmerickcould not have been said to have a right to the commissions until he was due to
receive them, here, the account value funds belotm&tbgt at all times. The mere fact that
State Farm might have made him wait “up to mianths” did not strip him of his rights to the

funds.

* State Farm’s argument that its deductions were authorized by the Policy is rejected for the
reasons set forth in Section gypra
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Moreover,Emericknoted that “[a] plaintiff chrging conversion must shqwssession or
the right to possessipr an ownership which carries witlthe right to immediate possession.”
“The phrase ‘right to possessionas been construed to medght to immediate possession at
time of conversion or when suit was broughWilliams v. Blumer763 S.W.2d 242, 246 (Mo.
Ct. App. 1988) (citation omitted). Here, Vogt isdutably had a right to immediate possession
of the funds in his account aftéghe six-month period elapsedears before he brought this
action. State Farm has taken and not retuthede portions of the COI charge that were not
authorized by the Policy. Thus, State Farm hésddo establish a basisr dismissal of Vogt's
conversion claim.

lll.  Conclusion
For the foregoing reasons, State Farmiion for summary judgment is denied.
/s/NanetteK. Laughrey

NANETTEK. LAUGHREY
UnitedState<District Judge

Dated: _April 10, 2018
Jefferson City, Missouri
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