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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF M ISSOURI
CENTRAL DIVISION

MICHAEL D. HART and
PATTY S. HART,

Plaintiffs,
No. 2:16-CV-04171NKL
V.

WELLS FARGO HOME MORTGAGE
INC., et. al,

N N N N N N N N N N N

Defendants.
ORDER

Pro se Plaintiffs Michael and Patty Hart bring this saibncerning their mortgage loan
against Defendants Wells Fargo Home Mortgage, Inc., WellgoF & Company,and Wells
Fargo Bank, N.A. The Defendantsnove to dismissunder Fed. R. Civ. P12(b)(6) for failure to
state a claim Doc. 12. The motion is granted.
. Background*

The Harts obtained a mortgage loan from Wells Parging their residence as colateral.
Wells Fargo was not only the loan originator, but the loawviceer Startig around 2007, the
Harts began experiencing dincial dificulties. Bth of the Harts lost their jobsn 2010 and

Mr. Hart was incarcerated from 2012 to May 201%heir reduced income, plus Iving expenses

! The facts alleged in the Harts’ Complaint, Doe2,1are taken as true for purposes

of deciding the motion to dismiss for faiure to stateleamc Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 555 (2007).

2 Under the “Parties’sutheading of Complaint, he Harts alege that Wells Fargo
Home Mortgage, Incand Wells Fargo & Company are a parent company or corapainié/ells
Fargo Bank N.A. They allegethat Wells Fargo Bank N.A. is a national banking association,
with offices in Cole County, Missouri, thasolicits applicationsor and makes mortgage loans.
Elsewhere in the Complaint, the Harts refer to the actiorifender,” without specifying which
Defendant they mean. Because any distinction betweerDdfiendants does not affect the
resolution of the motion to dismiss, the Court withgy refer to “Wells Fargo.”
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and the high interest rate on their loausedthe Harts“extreme difficulty” in making their
mortgage payments.Doc. 12, p. 3 of 14, § 13.The Hartsalso found that, “[sihce [their] home
[had] suffered a severe loss in value from the time ofpischase, attempts at refinancing
through equity... proved futie.” Id. at § 14 Wels Fargo“approved a loan modification
sometime in 2014 for” the Hartsld., p. 9 of 14, § 49.That modification appears to have been a
temporary one.

In early 2015, the Harts “sent a letter of hardshiml their comipte financial fle to”
Wels Fargo Id., p. 3 of 14, § 15. Wels Fargomailed the Hartsletters, indicating it was
investigating the Harts’ situatioand promising a prompt responseCommunications between
the Harts and Wels Fargeegarding the statusf the Harts’ modificatiorrequest continued for
months. Te Harts accrued escalating late fees and othexttipentheir credit was affected, and
t was “impossible for them to obtain fihancial products and loans fromr atistitutions to
assist” themin making the full payments on their loan[.]1d. at 119. Wells Fargo*failed to
grant a permanent modification[.]ld., p. 4 of 14, § 21. The ban isnow in defautand he
property is at risk of foreclosureld., p. 5 of 14, | 27.

The Harts’ sixcount complaint alleges clams for fraud, deceit, negligen
misrepresentation, negligence, violaton of unfair cdiigre laws, declaratory judgment,
reformation, and breach of the implied covenanganfd faith and fair dealing.

[l. Discussion

Under Rule 8(a)(2), a pleading must contain a fslamd plain statement of the claim
showing that the pleader is enttled to relefFed. R. Civ. P. 8(a)(2). Though this pleading
standard does not require “detailed factual akegmt the complaint mst include sufficient

factual allegations to provide the grounds on which thénciests. Twombly, 550 U.S. 544,



556 (2007) A pleading that offers labels, conclusions, amidaic recitaton of elements, or
naked assertions devoid of factual enhancement does fice. suhshcroft v. Igbal 556 U.S.
662, 678 (200 Only wellpleaded facts are accepted as true, while ‘{tjhreadbaitelsexf the
elements of a cause of action” and legal conclesiare not. Id. ‘[L]egal conclusions can
provide the framework of a complaint, [but] they must be supported hyalfadiegations.” Id.
at 679. See also Ashcrof§56 U.S. at 68 (a court need not “accept as true legal conclusions,
even those stated as though they are factual @legat

When reviewing apro se complaint, the Court construes it lberaly and daal
reasonalk inferences from the facts in favor of tp&inif. Topchian v. JP Morgan Chase
Bank, N.A.760 F.3d 843, 849 {(BCir. 2014).

A. Count I: Fraud, Deceit, and Negligent M isrepresentation

1. Fraud

To survive a motion to dismiss a claim of fraud, a plaintifStmplead sufficient facts to
establish: “(1) a representation; (2) its falsity; (3) itatarialty; (4) the speaker's knowledge of
its falsity or ignorance of its truth; (5) the skegs intent that it should be acted on by the
person in the manner reasonably contemplated; @)h#arer's ignorance of the falsity of the
representation; (7) the hearer’'s relance on tpeesentation being true; (8) the hearer’s right to
rely thereon; and (9)the hearer's consequent and proximately causedy.ijiRenaissance
Leasing, LLC v. Vermeer Mfg. C822 S.W.3d 112, 131-32 (Mo. 2010).

Further, Fed. R. Civ. P9(b) requiresa partyto “state with particularity the circumstasce
constituting fraud.” Conclusory allegations that a defendant's conduct was ukenid and
deceptive are not sufficient to satisfy the ruBrobnak v. Andersen Corp561 F.3d 778, 783

(8th Cir. 2009). The plaintiff must plead such matters as the time, place and contentalsaf



representations, as well as the identity of the persomgnékeé misrepresentation and whatswa
obtained or given up therebyFreitas v. Wells Fargo Home Mortg., Ing03 F.3d 436, 439 {8
Cir. 2013) (quoting Abels v. Farmers Commodities Cqr@59F.3d 910, 920 (8 Cir. 2001))
“In other words, Rule 9(b) requires plaintiffs to plead the witmat, when, where, and how: the
frst paagraph of any newspaper story.d. (quoting Summerhill v. Terminix, Inc637 F.3d
877, 880 (8' Cir. 2011)).

In Count I, he Harts alege that Wels Fargo *“at various times” “knowingly
misrepresented” ‘the nature and terms of the loanthat the loan was a good financial decision
for [the Harts]; ... the modification process of the loart dme grossly inflated value of [their
home] that [Wells Fargo] used to justify the loan.” Doe€2,1p. 4 of 14, § 24. They further
alege that Wells Fargd&nowingly or fraudulently induced them to take dbe loan, knowing
they “were unlkely to ever be able to pay [if] .0ff Id., at | 25. Wells Fargoalso falsely
represented that a loan modification would “become coesidegranted, and/or permanent if
[the Harts] paid the mortgage amount, on time andful[,]” and such representations “directly
contradicted Defendants’ own polcies and proceduredd., at §26. Also, Wels Fargo
represented to the Harts that they were “stil on a trial ficmiin course, when in fact,” their
“payments were stil be recorded as insufficientd.

The Hartsdo not plead sufficient facts to establish the elements fodwa claim For
example, ey fail to allege the terms of the loan they are rieigrto and wkn it was taken out,
or the terms of the temporary modification theyast®d. They do not allege thiene, place and
contents of the alegedly false representationthe identty of the person making the
misrepresentatian and whatthey gave up as a result of each such representatithey do not

alege what Wels Fargo polcies and procedures werenor indicate how the aleged



misrepresentation violated the

Thus, the Harts' allegations that Defendants’ conduct was frauduleant merely

conclusory and they fail to state@aim for fraudulent misrepresentation.
2. Negligent misrepresentation

A claim for negligent misrepresentatiorequires a plaintif to plead facts sufficient to
establish that “(1) that the speaker suppliednformation in the course of his &oess;
(2) because of the speaker's faiure to exercise reblgooare, the information was false; (3) the
information was intentionally provided by the spealor the guidance of limited persons in a
particular busiess transaction; (4) the hearer justifiably reled on tfenmation; and (5) due to
the hearer's relance on the information, the hearer edffer pecuniary loss Renaissance
Leasing,322 S.W.3cat 134.

The Complant does not include any facteflecting who the speakerwas or that the
speakersupplied information in the course bk business the first element of the claimNor
does the Complaint include any facts abibwt speaker’s faiure to exercise reasonahke, the
second element. Furthermore,the Complaintdoes notallege facts showing the Harts suffered a
pecuniary loss due to their reliance on the inftiomathe fith element. To the contrary the
Harts alege their house suffered a severe loss in vame the time of its purchase, that

attempts to refinance it proved futie, and that they lackedme with which to pay their loan

3 The heading of Count | includes “decettMissouri case law has long treated

“fraudulent misrepresentation” and ‘deceit" intergeably and as involving the same
elements. See,e.g.,People’'s Nat'l Bank v. Cent. Trust Cb79 Mo. 648, 652 (1904) ('This is a
suit for damages, founded on aleged fraudulentrepigsentations.It is what is commonly
called an action for decet."Bee alscEllenburg v. Edward K. Love Realty C832 Mo. 766,
771 (1933) ("In actions at law to recover damages for fraud and decetitt benghown that
false representations were made, with knowledgehaif falsity and with a fraudulent intent.")
Therefore, the Harts’ claim for deceit fais for thesame reasons as the claim for fraudulent
misrepresentation.



due to job loss and living expenses,vad as a high interest rateThus, the Harts fail to provide
sufficient facts to support a claim for figgnt misrepresentation.

Accordingly, Count |is dismissed for failure to statelaim.

B. Count 11: Negligence

A claim for negligence requires proof of. (1) a legal duty led tlefendant to protect the
plaintiff from injury, (2) breach of the duty, (3) proximate cause, ahdinfury to the plaintiff.
Nickel v. Stephens CqI#80 S.W.3d 390, 400 (Mo. App. 2015).

The Hartsclaim that Wells Fargo“owed a duty of care to avoid foreseeable injury to
Plaintifis’ person or property,and “a duty to competently and reasonably work withinéfis in
their efforts to modify their logh Doc. 22, p. 5 of 14, atf 33 They cite noMissouri law
suggesting that a lender, as an incident of thatioleship created by the execution of a
promssory note, has these duties, and the Court hadeld none. Under Missouri law, the
contractual relationship between a lender and b@raoesnot alone establish a tort duty on the
part of the lendeWivell v. Wells Fargo Bank, N.A773 F.3d 887, 900 {BCir. 2014), nor has
Missouri ever recognized a mere breach of contract as pigvid basis for tort liabilty,
Preferred Physicians Mut. Mgmt. Grp. v. Preferred Physicians Msk. Retentioj918 S.W.2d
805, 814 (Mo. App. W.D.1996) Furthermore, dender and borrower ordinarily have a nhon
fiduciary, arms length relationship that does not give rise toduly that would support a
negligerce claim. Wivell 773 F.3d at 900see alsoCenterre Bank of Kansas City, N.A. v.
Distributors, Inc, 705 S.W.2d 42, 53 (M App. 1985)(“There is no confdential or fiduciary
relationship between a bank and a customer borrowing "fjunds.

Thus, the peadings are naked assertions without sufficient factwallegal support.

Count Il is dismissed for failure to state a claim.



C. Count 111: Violation of Unfair Competition Laws

In Count Ill, the Harts alleg®Vells Fargo’ actswvere “unlawful business praices in that
they violate the state and federal law, includiog ot limted to violatons of RESPA and state
of Missouri statutes alleged in this Complaintd., p. 6 of 14,  36. Later in the same count, the
alege thatDefendants faied to perforitmeir “responsibilities under HAMP[.]'Id. at{ 37.

RESPA or the Real Estate Settlement Praced Act, is a federal, consumgrotection
law that imposes certain obligations and prohibitions cam Iservicers with respect to the loans
they service. More specificaly, it apples to dégaly related mortgage loansdddresieg
disclosures, notices dban transfer, treatment dban payments during transfer, duty to respond
to borrower inquiries or‘qualfied written requests,and administration of account$? U.S.C.

§ 2605; prohibitingkickbacks and unearned fees, 8 2607; and prinbiat seller from requiring
title insurance to be purchased from a particulde ¢company, § 2608.

The Harts fail to allege that their loan was a federally eglahortgage loan, which is a
fatal omission. See Hallquist v. United Home Loans, 2012 WL 1980656, at *5 (W.D. Mo.
June 1, 2012) (cttingsardner v. First American Title Ins. Ca294 F.3d 991, 993 TBCir.
2002)), aff'd 715 F.3d 1040 (8 Cir. 2013). Nor do they alege sufficient faat allegations to
provide the grounds on which their RES claim rests, let alone which portion of RESPA they
claim Wels Fargo violated. The Harts’ allegations include, for egdan that Wells Fargo
engaged in a “pattern and practice of faiing tafgmen loan servicing functions”; “failed] to
properly supeiise...agents and employees”; “failed] to commueicaiccurately or consistently
with Plaintiffs about the status of their loan modificati@pplication”, “misrepresented and
omitted material facts” so as to cause the Hartenter into a sham process’r fanodification or

refinancing; and “unfairly” denied the Hara permanent loan modificatiorDoc. 12, pp. 67 at



14, 9 3#38 and 40. The alegations are merely conclusory. Countilll tb state a claim
under RESPA.

The vastmajority of courts, inoding the district courts in Eighth Circuit, have held that
HAMP, or the federal government's Home Affordable Modificatirogram, does not provide a
private cause of action for borrower§ee Reitz v. Nationstar Mort@54 F.Supp.2d 8070, 881
(E.D. Mo. 2013) (and cases cited therein). Theurt sees no reason to reach a different
conclusion, especialy in the absence of any briefinghé contrary. Count Ill fais to state a
claim under HAMP.

Finaly, rowhere in Count Ill, or elsewhere in the Conmplado the Has cite any
Missouri statutes, let alone identify factual aleges that apply to such unspecified statuies
connection with Count Ill. T naked assertion of violation of unspecified state staiste
insufficient to state a claim uad Missouri law.

Count Il is therefore dismissed in its entirety.

D. Count 1V: Declaratory relief

Athough Count IV is labeled as a claim for injunctive felieis a claim for declaratory
relief. The Harts alege Wels Fargo thwarted their attempts to abfai permanentioan
modification because Wels Fargo would not have a mednidgfoaussion about modification
with them. Theythen requesta declaratiorthat they did not breach their obligations Wells
Fargoand thatWells Fargo'wrongfully placed” them in defaut. Doc-2, p. 8 of 14, at | 46.

A claim for declaratory relief requires a plaintih plead and prove that a justiciable
controversy exists and that the plaintiff has no adegeatedy ataw. Midwest Freedom Coal,
LLC v. Koster,398 S.W.3d 23, 25 (Mo. App. 2013%5ee also State ex rel. Am. Eagle Waste

Indus. v. St. Louis County72 S.W.3d 336, 340 (MoApp. 2008) (to state a clam for



declaratory judgment, the pleading must ‘invokebstantive égal principles which, if proved,
entitle the petitioner to declaratory réfef As discussed throughout this Order, the other five
Counts—I, 1I, lll, V, and VI—consist of naked assertions without sufficient factual or legal
support and wil be dismissed The Harts’ allegation in Count IV, thalYels Fargo would not
have a meaningful discussion with them about noadidin, alleges no factual or legal support.
Inasmuch as the other Counts wil be dismissed, permittmgntClV to survive wold serve no
useful purpose.

Count IV is therefore dismissed

E. County V: Reformation

Reformation is an extraordinary equitable remedyS Bank, N.A. v. Smitid70 S.W.3d
17, 25 (Mo.App. 2015) (quotinging v. Riley,498 S.W.2d 564, 566 (Md.973). In Missouri,
the ““accepted rule’” is that a court ““will reform a written instrumerfjs so as to makpt] speak
the real agreements of the parties in cases in vyichnistake or misprision of the scmer the
writing faled to do so[.]” Id. Reformdion is “available upon a showing that, due to either
fraud] or mutual mistake,the writing fails to accurately set forth the terro$ the actual
agreement or fais to incorporate the tru@rpintention of the parties. Id. (internal quotations
and ciations omitted) “In seeking reformation, it must be established that aakesoccurred
that caused the contract language to differ fromatwhe parties intended in their agreemeld.”
(internal quotations and citations omitted)Thus, he party seeking reformatiomust show by
clear, cogent and convincing evidendbat 1) a preexisting agreemesixisted between the
parties having termsin accordance with the proposed reformation; 2) riitake; and Bthe
mutuality of the mistake. Id. (internal quotations and citations omitted)

The Harts allege they are entitled to reformation because Wels Fargoagwable to



convince [them] that adequate value existed [their home]such that the amount of the actual
loan was justified by the value {their home]and that the payments towards this loan would be
reasonable based upfthe Harts’] reported household incomeDoc.1-2, p. 9 of 14,950. The
Harts do not alege a preexisting agreement thatfosoed to the tens of the proposed
reformation, nor do they allege mutual mistake

Neither does Count \state sufficient facts to state a claim for refdiomabased on
fraud. Rule 9 requires circumstances constitutingdfreo be plead with particularity. Butigh
Count provides no pdactilars such as the time, place and contentshefrepresentationspr the
identity of the person makingny suchrepresentatios

Therefore, the Complainkils to state a claim for reformation ar@ount V is dismissed.

F. Count VI: Breach of Implied Covenant of Good Faith and Fair Dealing

The Harts alegehat Wells Fargobreached the implied covenant of good faith and fair
dealing in the modification of the loan on their homey misleadingthem into believing their
home was sufficient collateral for tHean and thatbased upon their credit score argported
household income, they would be able to afford rtimthly payments. The Harts further allege
that Wells Fargoused a false or inflated appraisal “to legtimize an owestiah of the [home]
andits approval of a loan in excess of the [home’s] valuBoc. 1-2, p. 10 of 14.

Missouri law recognizes an impliedovenantof good faith and fair dealingh every
contract Arbos v. Jefferson Bank & Trust Co., Iné64 S.W.3d 177, 185 (Mo. 201&nbanc)
The covenant's purpose is to prevamie party from using an agreement&xpress termisto
“deny the other party the expected beneft of thetraoti or to “evade the spirit of the
transaction.” Hawthorn Bank and Hawthorn Real Estate, LLC v. F.A.L. Invest, 44G@ S.W.3d

61,66-67 (Mo.Ct. App. 2014)(internal quotation marks omitted)

10



Count VI fails to state a claim upon which relief may be wgmrfor at least two reasons.
First, the pleadings refer to activities or negotiations thak tplace in advance of the loan: the
alegedly false or inflated appraisand Wels Fargo’s misleadinthe Harts into thinking they
could afford to make monthly payments on the loan andl $aficient collateral. Butthe
implied covenant of good faith andfair dealing relates toexpress termsof a contract not
activities that took place prior to executioh a contract The covenants not “an everflowing
cornucopia of wishedbr legal duties; indeed, the covenant cannot gse to obligations not
otherwise contained in a contract's express tern@8dmprehensive Care Corp. v. RehabCare
Corp, 98 F.3d 1063, 1066 {8Cir. 1996) (quotingslass v. Mincusg 444 S.W.2d 467, 478 (Mo.
1969)). See also Koger v. Hartford Life Ins., C88 S.W.3d 405, 412 (Mo. Ct. App. 2000) (the
covenantarises pursuant to contract and is in factcantract remedy. The claim also fails
because the Harts do nptead suficient factual allegations to provide the gm&inon which
such a claim could ressuch as allegations relating the relevanf expresgerms ofa contract.

Accordingly, Count VI is dismissed
[11.  Conclusion

For the reasons set forth above, Defendants’ Motion to Bisi®c.12,is granted.

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated: Octoberll, 2016
Jefferson City, Missouri
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