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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

RADIANCE CAPITAL RECEIVABLES
EIGHTEEN, LLC,

)
)
)
Plaintiff, )
) No. 2:16€v-04280NKL
V. )
)
MATTHEW JEROME CONCANNON )
)
Defendant )
ORDER
In this lawsuit, Plaintiff Radiance Capital Receivables Eighteen, LLC gesksent of
the debtof a nonparty, fromDefendant Matthew Concannon, an alleged guaranittre debt
Concannonmoves to dismiss, arguing thtdte pleadings are too conclusory to demonstrate
standing ad fail to state a claimandthathe has defenseoc. 4. The motion is denied.
I Facts'
ProvidenceFams LLC took out loangrom Premier Banland executed twBromissory
Notesthat were assignable according to their express languaifethe same timeConcannon

executed a written Guarantpvering“payment and performance” of every current or future debt

Providence Farms owes to Premier Bank, including principal, interest, and collecttm

! The facts are dken from the Complainand documents “contemplated by or

expressly mentioned” in the ComplainDittmer Properties, L.P. v. F.D.I.C708 F.3d 1011,
1021 (&' Cir. 2013). The Complaint includes allegations about prior litigation in state court,
related to the same debt€ADC/RADC Venture 2011, LLC v. Providence Farms, LL@p.
13BA-CV01366, Circuit Court of Boone County, Missouri. Thus, filings in the state court case
are “contemplated by” Radiance Capital’'s Complaint.

For purposes of ruling on the motion dismiss forui@lto state a claim, tladlegationsn
the Complaintare accepted as true ahiderally construedin the light most favorable tthe
plaintiff. Eckert v. Titan Tire Corp.514 F.3d 801, 806 {BCir. 2008). The same standard
applies with respect to the standing challenge because it is a facial attaekGontplaint. See
Carlson v. GameStop, In@33 F.3d 903, 908 {8Cir. 2016).
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Doc.14, p. 1. he Guaranty states thiatwasintended to inducé Premier Bank to make the
loans,was “absolute and unconditionabnd was assignable without notice to Concanndd.,
pp. 1 and 3. The Notes matured in January 2Q16ut Providence Farméailed to pay the
principal and interest due. As addressed in more detail below, thewseallegedly assigned
twice: the first time¢o CADC/RADC Venture 2011, LLC, which suedn state courto recove
the amounts due on the Notes, and the seconddifRadiance Capital.

Specifically, h October 2010Premier Bankwas shut dowrand the Federal Deposit
Insurance Corporation was appointedexeiver. In August 2011h¢ FDICexecuted Allonges
to the Notes providing fortheir paynentto the order of CADC, “without recourse and withut
representation or warrantyof. any kind or nature whatsoever.See CADC/RADC Venture
20114, LLC v. Providence Farms, LL@p. 13BACV01366,Circuit Court of Boone County
Missouri (Verified Stipulation of Facts by Providence Farms, LLiled on 9/24/201%2
RadianceCapital pleads that CADC ia “successeby-assignmerit from the FDIC. Doc. 1,
p.2,15.

In April 2013,CADC suedProvidencd=ams,Concannon, and anothguarantoiin state
court The state can entereda consent judgment in September 2014 in favor of CADG
against Providence Farnmiar the amounts still due under the Notes, plus interestdisnaissed
theclaims against @®vidence Farms with prejudice.

In May 2016,CADC and Radiance Capital executed a Bill of Sale, as Seller and Buyer,

2 The Consent Judgment entered in the state court, cas@ attached to the

Complaint,incorporates the Verified Stipulation by referen@eeDoc. 12, p. 1. ThéVerified
Stipulation is not in the record before the Court, butGbartmay takgudicial noticeof it. See
Hood v. United Stated52 F.2d 431, 535 {BCir. 1946)(district courts may take judicial notice
of proceedings in other courts).

} CADC laterdismissedts claimsagainst Concannon without prejudice.



respectively Doc. 13. The documenrdtates that pursuant to the parties’ Loan Sale Agreement,
CADC:

[D]oes hereby sell, assign and convey to Buyer, its successors and

assigns, all right, title and interest of Seileland to those certain

loans, judgments or evidences of debt describeSchedule “A”

attached heretand made part hereof, including assignmenabf

Loan Documents,...
Id., p. 1 (emphasis in original) The Bill of Sale also states that it was executed “without
recourse,” “representation or warranty of any kindd. The second page of tleocument

contains a shotable:

SFG106 101906001-DFJ PROVIDENCE FARMS LLC CADC/RADC
VENTURE 20111, LLC

Id., p. 2. RadianceCapital pleads that it ia “successoeby-assignmeritfrom CADC. Doc. 1,
p. 2, 5.

Radiance Capitahotified Concannonof the defaultand demanded paymerof all
amounts due under theol¢s, Garanty, and judgment, but Concannoas Hailed to pay.
Therefore, Radiance alleges, Concannon has breach&dainanty.

. Discussion

Concannon argues thtdte Complaint should be dismissed becaRadiance Capital’s
allegations with respect to standiagdthe FDIGto-CADC assignmat are legal conclusions
and thusdo not satisfy thégbal and Twomblypleadingstandard$ and thatRadiance Capital
fails to stag¢ a guaranty claim. Concannon also adds thhakalefenseto assert

The FederalRule that governs pleadings requires only that a comptaovide “a short

4 Ashcroft v. Igbal556 U.S. 662 (2009), ari8ell Atlantic Corp. v. Twomb)y550
U.S. 544 (2007).



and plain statement of the claim showing that the pleader is entitled to ré¢ted.R. Civ. P.
8(a)(2). This short and plain statement must provale notice of the plaintif6 claim and
grounds for relief.Eckert v. Titan Tire Corp514 F.3d 801, 806 {BCir. 2008)(quotations and
citations omitted). “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not
need detailed factual allegations, a plaintiffbligation to provide the ‘groundsof his
‘entitle[ment] to relief’ requires morthan labels and conclusion$[.]d. (quotingTwombly,550
U.S.at 560). The“complairt mustcontain suficient factual matter, acceptedstrue, to ‘state a
clam torelief that is plausibleon itsface™ Igbal, 556 U.Sat 678(citations omited).

A. Standing

Concannon argues that Radiance has no standing to sue him because its pleadings
concerning the chain of assignmenfsthe Promissory Mtesincludes themere “conclusory,
formulaic recitation” that CADC was a “successdyy-assignment” from the FDICand a
“conclusory pleading...does not suffice.” Doc. 5, p. 2.

In cases that involve a party attempting to rec@areamount owed teome other party,
“proof of an assignment .is essential to a recoveryCACH, LLC v. Askeywd58 S.W.3d 58, 61-
62 (Mo. 2012)citing Midwestern Health Mgmt., Inc. v. Walk@08 S.W.3d 295, 298 (Mo. App.
2006)). The party must show clearly through aigassignmenifthat] it is the rightful owner of
the account at issue.ld. (citing C. & W. Asset Acquisition, LLC v. Somodyd6 S.W.3d 134,
140 (Mo. App. 2004)). Wiere there arenultiple assignments;there must be proof of the
validity of assignmenevery time the rights to collect the debt are transfériedrder for the
party trying to collect the debt to demonstrate standiig.(citing Mitchell v. St. Louis Argus
Pub. Co0.459 S.W.2d 1, 5-6 (Mo. App. 1970), avtalker,208 S.W.3d at 298

But under Missouri law,“[n] o particular form of words is necessary to accomplish an



assignment, so long as there appears from the circumstances an intention on sitke doe
assign ... andn the other side to receiveRabius v. Brandom257 S.W.3d 641, 645 (M&pp.
2008) (quotingKeisker v. Farmer90 S.W.3d 71, 74 (Mo. banc 2002)“[A]lny language,
however informal or poorly expressédhat “shows the intention of the owrieof a right to
recover a debt or damages on a cordbasied cause of agh to “clearly and unconditionally”
transfer that rightand ‘sufficiently identifies the subject matter[,] will be sufficient to vest the
property therein in the assigneeRotert v. Faulkner660 S.W.2d 463, 469 and n.10 (Mo. App.
1983) (quotingGreate Kansas City Baptist & Cmty. Hosp. Ass'n, Inc. v. Businessmen's
Assurance Co0.585 S.W.2d 118, 119 (MoApp. 1979)). Neither the word “assign” nor
“assignment” must be used in order to accomplish an assignBesitiessmen's Assurané8b
S.W.2dat 119.

Here, accepting thallegationsin the Complaints true andiberally construing themn
the light most favorable to the plaintiff, tli&urt concludes th€omplaintcontans suficient
factual matter to plausibly allege a valid assignment of the Notes from the FDIC to CADfe.
FDIC executed Allonges to the Notes, providing for payment on the kothe order oCADC
without recourse, representation or warraoftany kind In other words, the FDIC intended to
transfer the right to payment on the Notes to CADC, clearly and unconditio@XC was
subsequently able to obtain a judgment in its favor in state court, against Providensgeféiarm
the amouts still due under the Notes. Thiecumstancesas allegedgdemonstrate thmtention
of the FDICto assign andf CADC to receive.

The Complaint further alleges an assignment from CADC to Radiance, and Concannon
does not challenge it. Because the Complaint plausibly alleges a chalidaissignmerd, the

Court rejects Concannonrsotion to dismisgor lack ofstanding.



B. The Guaranty claim

Concannon argudbkat Radiancéails to state a Guaranty claim because Radiance “pleads
in a conclusory manner the existence of the underlying note that it alleges ifjhalusfurther
“pleads in conclusory manner that the underlying note is in defaulDfic. 5, pp. 4.
Concannon suggests that Radiance should have “attach[ed] a copy of the underlying note and
plead facts concerning the note and its payment status,” rather than reéycomslat judgment
attached to the Complaintd., p. 4.

To recover under the Waranty Radiance Capitanust show, among other things, that
“there is currently due and owing some amount of money from the debtor to the creditoe that
[G]uaranty purports tegover’ ITT Commercial Finance Corp. v. M&imerica Marine Supply
Corp., 854 S.W.2d 371, 382 (Mo. 1993Although Concannon cites no authoridgmonstrating
the Notes were required to be attached to the Complaint, and the Court is aware of no such
requirementthe Notes are documents expressly mentioned in the Complaint and are therefore
embraced by itRadiance Capital also expressly identifies and refers to the Notes throtighout
Complaint, including in reference to the assignment of the Notes by CARadmance The
Bill of Sale attached to the Complaialso refers to “assignment of all Loan Documents” and
refers to “Providence Farms LLC” in describing what is being assigned fronD@CAo0
Radiance. Doc.-B, pp. }2.

Furthermore, he ConcannonGuaranty attached to the Complastates that itovers
every current or future delof Providence Farmsand wadntended to induce Premier Bank to
make the loans. The Notes matured in January A0itOProvidencd-armsfailed to pay the
principal and interest due. The Complaint alleges, and the consent judgment rdflgcts, t

principal and interest were still due on the Notes at the time it was entered. Th&i@omp



further alleges that Radiance has notified €amon of the amounts due under the Notes, but he
has not paid.

The Complaintas a whole contains sufficient allegations that there is currently due and
owing some amount of money from ConcannofRadianceghat theGuaranty purports to cover.
Accordingly, Concannors not entitled to dismissal of the Guaranty claim

C. Defenses

Concannoralso arguesin two places in the motion to dismidgkat he has defenses to
assert. Doc. 5, pp. 3 and 5. He states that CADC was a “void entity that |ag&lechlgacity to
acquire or transfer the underlying loand., p. 3. He also “conteds that the assignment to
Radiance was invalid because CADC did not then have any interest to be asSigpheg[.b.

An affirmative defense is a defendant’s burden to plead and prove, and does not
ordinarily provide a ground for dismissgheeJohn R. Sand & Gravel Co. v. United States2
U.S. 130, 753 (2008); antkssie v. Pottet516 F.3d 709, 715, n.2 {&ir. 20@8). Concannon
does not explain the deferssa any detail, nor explain howhey could provide a ground for
dismissal at this stageAnd to the extent his arguments depend on matters outside the pleadings,
they cannot be addressed in the context of a motion to dismiss.

Accordingly, the defenses do not provide any ground for dismissal.

[I1.  Conclusion

For the reasons discussed above, Defendant Concannon’s motion to dismiss, Doc. 4, is
denied.

s/ Nanette K. Laughrey

NANETTE K. LAUGHREY
United States Districiudge

Dated: Febrwary 6, 2017
Jefferson City, Missouri




