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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

ROBERT BRATTON, Individually
and on behalf of all others similarly
situated in Missouri,

Plaintiffs, Case pn.: 2:16€v-4322-CNKL
VS.

THE HERSHEY COMPANY,

N N N N N N N N N N N

Defendant.

ORDER

Defendant The Hershey Company moves to dismiss the Second Amended Complaint
under Fed. R. Civ. P. 12(b)(6). Doc. 4ihe motion isdenied
1. Background*

Hershey manfiactures Reese’'s® Peces® and Whopprs® candies The products are
regularly sold at grocery stores, convenience stores, and other food retail thutetghout
Missouri and the rest dhe United StatesBrattonbought opaque, noplable,cardboard boxes

of Reese’s Pieces and Whopptnsabout $1.00 apiece at a Gerbes grocery store in Mis$uri,

! For purposes of decidinthe motion to dismiss for failure to state a claim, the

Courtaccepts the factual allegations contained in the Second Amedeol&int as true Eckert
v. Titan Tire Corp514 F.3d 801, 806 {BCir. 2008). The Court may also consider documents
attached tpor materials that are necessarily embracedh®ypleadings.Porous Media Corp. v.
Pall Corp, 186 F.3d 1077, 1079 {&Cir. 1999) (internal quotations and citations omitte@he
Second Amended Complaint includes allegations about markings on the candy boxes at issue and
includes pictures of the front of the boxes. Hershey provided pictures of the froetl @&s \the
back of the boxes in an affidavit attached to its motion to dismiss. The Court wildeons
Hershey’s affidavit inasmuch as the infotioa is necessarily embraced by the pleadings.
Hershey subsequenttieposited withithe Court “samples of the products at issue in this
matter: the 4unce Reese’s Pieces cardboard box and ttenbe Whoppers cardboard box.”
The sealed boxes bear thense markings as those depicted in the complaint and Hershey’s
affidavit.
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his personal use. His lawsuit focuses on Hershey’s packaging adritees.

Consumers spend an average of 13 seconds makingstorenpurchasing decision. The
decision is heavily dependent on a product’s packaging, in particular, the packagsidis.
When faced with a large box and a smaller box, both containing the same amount of product, a
consumer is more likely to choose the larger one, thinking it is a better value.

The dimensionsf a Reese’s Pieces box ar&13” x V16" x 6 /16”. The front of the box
includes the description, “PEANUT BUTTER CANDY IN CRUNCHY SHELL.” Doc.33,
p.8. The front of the box also states: NET WEIGHT 40Z (113 g)% “51 PIECES PER
SERVING’; “200 CALORIES”; “8 g SAT FAT”; “45 mg SODIUM”; and “23 SUGARS.”
Doc. 33, p. 8. On the back of the bdxe tNutrition Fads’ pand statesthatthere are “about 3”
sewvings inthe ontaner. Doc. 481, p. 3. About 2% of each box has “slack filled,” or empty,
space.

The dimensionsf a Whoppers box are 4” x 1 %"x 6 %". Thefront of the box includes
the description, “THE ORIGINAL MALTE MILK BALLS[,] N aturally and Artificially
Flavored” and includes a picture add few dozenmalted milk ballsin the lower left corner.
Doc. 33, p. 6. The front of the box also staté¢=T WEIGHTS5 OZ (141 g).” Doc. 33, p. 70n
the back of the box, the “Nution Fads’ pand states thet there are “18 mces (41 g)per ®ving’
and*“about 3.5” servings in the containerDoc. 481, p. 4. About 41% of each bdras slack
filled space

Bratton alleges that he “attached importance” to the “size” of the Reese’s Pieces and
Whoppers boxesand was misled to beliewhat he was “purchasing more Product than was
actually received.”Doc. 33, p. 147 56. He allegesthat baxes are “uniformly under-ill ed” or

“‘slak-filled’” id., p. 2, 1 3; thelackfilled space serves no purpoaed had he known tHmxes



were “substantially slacKilled,” he would not have purchased the products or would have
purchased them on different ternis, p. 14, 1 56. He alleges that he “suffered an ascertainable
loss as a result of [Hershey's] unlawful conduct because the actua ohlthe Products as
purchased was less than the value of the Products as represéshtgal. 33, { 57 Bratton allege

that he “would...likely purchase the Products in the future if the Productplienl with
applicable laws.”ld., p. 33, { 58.

Bratton filed this lawsuiin state couras a putative class actiotn Count I, he claims a
violation of the MissouriMerchandising Practices AGMMPA) for a Missouri Consumer
Subclassandhe requests injunctive reliednd damages under the statute. Count Il is a claim
for unjug enrichmentbrought on behalf ofAll Classes(class members in all states who
purchased th@roducts) in which Bratton requests restitution or disgorgement of Heishey
economic enrichmentHershey removed the action to Federal court.

Il. Discussion

Hershey argues th&ount I must be dismissed becauBeatton fails tostate a claim
under the MMPAandhas no standing to seek injunctive reli¢dersheyargues that Count I
must be dismissed becaugds vague; Bratton lacks standing to assert-Migsouribased
claims; and the count is premised on $hene conduct as the unsuccessful MMPA claim.

To survive a Rule 12(b)(6) motion to dismiss, a complaint must contain “enough facts to
state a claim to relief that is plausible on its facAshcroft v. Igbal556 U.S. 662, 678, (2009)
(quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A complaint is plausible if its
“factual content allows the court to draw the reasonable inference that thdatefenliable for
the misconduct alleged.’Braden v. WaiMart Stores, Inc.588 F.3d 585, 5948" Cir. 2009)

(quotingIgbal, 556 U.S. at 678). A court must “draw on its judicial experience and common



sense,” and consider the plausibility of the plaintiff's claim as a whole, notldhsilmlity of
each individual allegationZoltek Corp. v. Structural Polymer Group92 F.3d 893, 896 n. 4
(8" Cir. 2010) (quotindgbal, 556 U.S. at 679).

A. Count |—The MMPA claim

The elements of a claim under tMMPA are: (1) the purchase of goods or services,
(2) primarily for personal or household purposes; and (3) an ascertainable loss of money or
property, (4) as a result of, or caused thg, use or employment by another person of a method,
act, or practice dedlad unlawful under the MMPA. 88 407.020 and 407.025%e also
Murphyv. Stonewall Kitchen, LLG03 S.W.3d08, 311 (Mo. App. 206); andMo. APPROVED
INSTRUCTIONS(CIVIL ) 39.01 (7' ed.).

Hershey argues that the MMPA count must be dismissed because Bratton’'soalkegat
concerning unlawful practice and ascertainable loss are not plausible. Feasbagliscussed
below, the Courtoncludes thaheallegations are sufficient state a kaim. 2

1. Allegation of an unlawful practice

The Missouri Supreme Court has characterized the MMPA as “‘paternalistic legislation

designed to protect those that could not otherwise protect themsekagh Life Sales Co. v.

BrownForman, Corp.,823 S.W.2d 493, 498 (Mo. 1992§uoting Electrical and Magneto

2 Hershey correctlynotesthat Fed. R. Civ. P. 9(b)'$ieightened pleading standard

applies when a plaintiff alleges fraud under the MMPA. Pursuant to Rule 9(b), ltBlring
fraud or mistake a party muststate with particularity the circumstances constituting fraud
mistake” See also Abels v. Farmers Commodities Go2p9 F.3d 910, 920 {BCir. 2001)
(applying Rule 9(b) pleading standard to fraud claim brought under the MMBA).“[t]he
special nature of fraud does not necessitate anything other than notice of rieitc&mply
necessitates a high degree of notice, enabling the defendant to respond dpgeeifiaal early
stage of the case, to allegations of” fraudutsntduct. Id. Bratton has satisfied Rule 9(bJhe
allegations in the Second Amended Complaint are sufficiently specific arsthéy has therefore
been provided notice of the allegedly fraudulent conduct that forms the basis for Brationss
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Service Co. v. AMBAC Intern'l Corp41 F.2d 660, 663 (BCir. 1991). See alsoHuch v.
Charter Communications, Inc290 S.W.3d 721, 725 (Mo. 2009) (é&anc) (noting that the
legislature enacted the MMPA to “regulate the marketplace to the advantagsefitho may
fall victim to unfair business practices”). As such, the law is very broadlyen. Section
407.020(1) declares and describetawful practices as follows:

The act, use or employment by any person of any deception, fraud,

false pretense, false promise, misrepresentation, unfair practice or

the concealment, suppression, or omission of any material fact in

connection with the sale @dvertisement of any merchandise in

trade or commerce ... in or from the State of Missouri, is declared

to be an unlawful practice.
See alsd4 Mo. PRACTICE PERSONAL INJURY AND TORTS HANDBOOK § 29:2, “Elements of the
action” (2016 ed.) (“The prohibitions of V.A.M.S. § 407.020 are construed broadly to reach any
deception or unfair practice[.]”) (and citations therein).

The focus of the statutory scheme is on the defendant’s conduct. “A consuni@nserel
on an unlawful practice isot required under the MMPA.”Murphy, 503 S.W.3d at 311 (citing
Hess v. Chase Manhattan Bank, USA, N22Q S.W.3d 758, 774 (Mo. 2007) (en banc)).
Ultimately, the MMPA requires courts to make céigecase determinations of whether a
defendant’s conducviolates principles of fair dealingHuch v. Charter Commc'ns, In290
S.W.3d 721, 724 (Mo. 2009¢1§ bang.

“[lln order to prevent evasion by overly meticulous definitionth& statutory scheme
does not provide definitions of any particular unlawdtdctices. Clement v. St. Charles Nissan,
Inc., 103 S.W.3d 898, 900 (Mo. App. 2003) (citiBtate ex rel. Webster v. Areaco Inv. &6
S.W.2d 633, 635 (Mo. App. 1988)). The Missouri Supreme Court explairfeoris Petroleum

Co. of Ohio v. Nixomhat absent statutory definitions, it woulcbhsider[] the plain and ordinary

meaning of the words themselves,...which,” in the case of “unfair practice” “werestricted,
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all-encompassing and exceedingly broad.” 37 S.W.3d 237, 240 (Mo. 2001). Agbprdiior
better or worse, the literal words cover every practice imaginable and everynes$ to
whatever degree.1d.

The MMPA does granthe MissouriAttorney General authority to promulgate rules, and
the rules that have beepromulgated undethe MMPA areinstructive here. See United
Pharmacal Co. of Mo. v. Mo. Bd. of Pharmadp9 S.W.3d 361, 365 (Mo. 2005) (en banc)
(properly promulgated rules have the force and effect of lagr example, nder 15 C.S.R.

8 60-9.02Q1), “deception” is defined as “any method, act, use, practice, advertisement or
solicitation that has the tendency or capacity to mislead, deceive or chéat, tentls to create a
false impressiofi Under 15C.S.R.8 60-9.030(1), “Deceptive Format,” “[i]t is deceptidor any
person in an advertisement or sales presentation to use any format which bedtsueeenall
appearance has the tendency or capacity to mislead consurAatlier rule, 15C.S.R.8 60
9.070(1), defines “misrepresentation” as “an assertionmnatcord with the facf§” The rules
further provide that reliance and intent are not elements that must be provetalibsie
deception or misrepresentation for purposes of § 407.020(6D9%€20(2) and 8§ 60.070(2).
The regulationconcerning “unfair practicgs]” provides that proof of deception, fraudr
misrepresentatiors not required. 15 C.S.R. § 60-8.020(2).

At the motion to dismiss stage, the Court’s focus is on what is alleged in a plaintiff's
complaint. Bratton alleges that Hersyie packaging, containing sladkled spacemisled him to
believe that thdoxescontained more candy than they actually did, and Hesshey'sconduct
constituted the act, use or employment of deception, fraud, false pretenses, daissegr
misrepresentation, unfair practices and the concealment, suppression, aroofiasy material

facts in connection with the sale of advertisement of their products, inierolait the MMPA.



Doc. 33, p18. He also alleges that the actual value ofgheduct he purchased was less than the
value of the product as represented by the packagidgat 19. More specifically, Bratton
alleges thatonsumers spend an average of 13 seconds makingsaorénpurchasing decision.
The decision is heavily depdent on a product’'s packaging, in particular, the package
dimensions. When given a choicensumes aremore likely to choose largdroxes, thinking
they area better value.Hershey makes its candy boxes from opaquatpliable cardboard.
Hershey fills the boxes such that’2®f a box ofReese’s Piecas emptyand 420 of a box of
Whoppers candies empty The empty, or slacklled, space in the boxes serves no purpose
such as protection of the contents. The sfdldd space is not attributable to settling of the
contents. Nothing prevents Hershey from placing more candy in the boxes, or reHaciget

of the boxes.Id. at pp. 10-13.

As discussed above, consumer protection is paramount under the MMBAts
prohilitions are construed broadlyThe Missouri Supreme Court has explained that an “unfair
practice” under the MMPA covers every unfair practice imaginable and evéaynass to
whatever degreePractices made unlawful by the act are also broadly defined by regulatbn, s
as deception, which is any practice having tendency or capacity to mislead, deceive, cheat, or
create a false impressioor misrepresentation, which is an assertion naccord with the facts
A plaintiff need notevenallege or prove reliance on an unlawful practice to state a claim under
the act. Hershey’'s candyoxes are opaquand nonpliable and a reasonable consumer could
conclude that the size of a box suggests the amount of candy iargerlpackages are attractive
to consumers, and consumers tend to make their purchasing decision in 13 seconlaste Yet t
29% nonfunctional, slackfilled space in a Reese’s Pieces box and 41% in a Whoppers box.

Bratton has plausibly alleged, at minimum, that the packaging unfairly sisgge boxes contain



more product than they actually do, or tends to or has the capacity to mislead consumers or to
create a false impression, which is sufficient for purposes of alleginglawful practce under
the MMPA. The Court cannot conclude as a matter of law and at this stage of the litigation that
the packaging is not misleadingSee, e.g., Murphy v. Stonewall Kitchen, LBG3 S.W.3d 308,
31213 (Mo. App. 2016) (declining to decide how a “reasonable consumer” would perceive the
term “all natural” at an early stage of litigation, and holding that the questiapgropriately
addressed on a motion for summary judgment ial)jtrand Thornton v. Pinnacle Foods Grp.
LLC, 2016 WL 4073713, at *3 n.3 (E.D. Mo. Aug. 1, 2016) (“Whether a reasonable consumer
would be deceived by a product label is generally a question of fact that cannot edresoa
motion to dismiss.”").

The Court’s conclusion that Bratton has plausibly alleged an unlawful practice i
reinforced by Bratton’s allegations concerning a Federal regulatianptbhibits slacKill in

packaging, subject to six exceptions which Bratton alleges do not apply here. Doc.58, p.

3 See also In re McCormick & Co., Inc., Pepper Prod. Mktg. & Sales Practices

Litig., 2016 WL 6078250, at *6 (D.D.C. 2016) (“The size of a package signals to the consumer
vital information about a product and is as influential in affecting a cus®noi®ices as an
explicit message on its surface. Moreover, in this case, the size of McCerimekper]
containers is exactly what makes them misleading, because consumers carir®assaunt of

their contents.”) (internal quotation omitted); afdbby Indus. Assn. of Am., Inc. v. Youndé&l

Cal. App. 3d 358, 3668 (Ct. App. 1980) (“Clear disclosures on labels, scale drawings, and
other informative matter may not counteract the impression created Isyzéhef the package,

and in this sense slack fill can be viewed as inherently deceptive.”)

4 Specifically, in the Second Amended Complaint, Bratton citesC.EIR.
8100.100, a Federal regulation which provides: “A container that does not allow a consumer to
fully view its contents shall be considered to be filled so as to be misleadimmplftion of 21
U.S.C. 8403(d) of the Federal Food, Drug and Cosmetics Act] if it contains nonfunctional slack
fill. Slackfill is the difference between the actual capacity of a container and the volume of
product contained therein.” 21 C.F.R. 8100.100(a).

The regulation then provides six exceptions to the prohibition against-falack
(1) protection of the package’s contents; (2) the requirements of the machinery used t® enclos
the contents in the paafe; (3) unavoidable product settling during shipping and handling;
(4) the need for the package to perform a specific function, such as playing a role natpepa
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Hershey argues that to make out a claim under the MMPA, Bratton must alteg than mere
violation of Federal slachkll rules. Doc. 55, p. 8 of 19 (and citations therein). Regardless of
whether Bratton may prove his MMPA claim by pointing to such violation, an issubabatot
been fully briefed by both parties at this time, the existence of the Fegutehabition against
slackfill supports the reasonableness of a consumieelsef that the package of candy he
purchases will ndave29% or 41% norunctional slackfill. °

Hershey argues that “[clonsumers are well aware of the fact that substantially all
commercial packaging contains some empty spaitet “[ijt is common knowledge in ‘our
industrial civilization’ that substantially all packaged goods include some amount of empty or
‘head’ space, which is necessary for efficient manufacturing andbdistm”, and that “a
reasonable consumer, upon picking up the Reese’s Pieces or Whoppers container, wowd instantl
reaize that it is not filled to the brim: with each movement of the package, its conteneabbtic
and audibly rattle.” Doc. 4§p. 8, 15-160f 22. No such allegations areBnatton’s complaint
which is the pleading that controls for purposes of Hgfshaotion to dismiss

Furthermoreto the extent thaHershey’'s statementre couched as factshey are not
facts of which the Court may take judicial notice. Under Federal Rule of Evidence,20&(b
Courtmay take judicial notice of a “fact that is not subject to reasonable disputesééicaucan

be accurately and readily determined from sources whose accuracy canmoltBate

of a food, where clearly communicated to consumers; (5) the package is a reusalmerconta
which has a part in the preparation of the food, and has a significant and independent value; or
(6) the inability to increase the level of fill or reduce the packaging, such as to accateno
required food labeling or to accommodate tanmesistant deces.

As noted above, Bratton alleges that the six exceptions do not apply to Hershey's
packaging.

> Hershey also briefly states that the Federal regulations pemmetionalslack fill,
Doc. 48, p. 10 of 22, without further argumerit the motionto dismiss stage, and in view of
Bratton’s allegations that Hershey’s packaging does not meet an excepti@sutef whether
there is permissible, functional slattk under the Federal regulations is not before the Court.
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guestioned.” Such facts “can include[,]” for example, “vestablishedscientific theories and
principles.” Williams v. Employers Mut. Cas. C&45 F.3d 891, 904 t(BCir. 2017) (citation
omitted) (holding thain deciding a motion for judgment on the pleadirtps, district court did
not abuse its discretiony taking judcial notice of fact that thelement adium is a solid that
emits alpha particlesuch a fact was not subject to reasonable dispuiershey points to no
authority demonstrating that its statements are not subject to reasosabke thecause they can
be accurately and readily determined from sources whose accuracy canooialbBade
questioned, nor is the Court aware of such authbrity.

Moreover Hershey’s statement that a reasonable consumer would instantly realize upon
picking up a box that it is not “filled to the brim” because the contents rattle doge tmivhat
Bratton has alleged. Brattohas allegal that the boxesare “substantially empty,” have
“substantial, notffunctional slackill,” and have an “amount of slaeil [that] cannot be
justified”; that industrystandard machines are capable of filling and enclosingdkes‘with far
less slacKill”; and that “the level of fill...can certainly be increased.” Doc. 33, pp. 2, 8, 11, and
13. Hedoes not allege that the boxes should biéetfito the brini’ let alonethatthe packaging
is misleading becaudbke contentslo not rattle. Nonetheless, evan the context of what Bratton
has alleged, whether r@asonableconsumer would notice rattlingp the 13-secondcourse of

making the purcasing decisiomand what a consumer would make qflé@t alone instantly

6 Hersheydoes citeMcKinniss v. Gen. Mills, In¢.2007 WL 476217ZC.D. Cal.
Sept. 18, 2007), for the proposition that the Court may take judicial notice that “a reasonable
consumer, upon picking up the Reese’s Pieces or Whoppers container, would instam#ly reali
that it is not filed to the brim: with each movement of the package, its contents noticeably and
audibly rattle[.]” Doc. 48, p. 16 of 22. The court McKinnissdid not take judicial notice of
movement of the contents of a package. The caiorply took “judicial notice ofthe actual
packaging filed byDeferdant...which portraygd the images and words oBefendant’s
packagingoetterthanthe color printouts attached to the” complailt. at 3.
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conclude the boxers are as much as much as 29% or 41%ik#atlare questions of fact
In addition, Hersheys statement thatsome” empty spacen the boxesis related to
“efficient manufacturing and distribution” is at odds wihattoris allegationthat the slacKilled
space in the boxeaskes upas much a29% and 4% of the boxes’ space, that the skdlked
spaceserves no purposandis not related tahe settling of the contents, and that nothatgput
the manufacturing procegsevents Hershefrom filling the boxes fuller. To the extent that
Hershey disputetheseallegations, such dispute cannot be resolved on a motion to dismiss.
Hersheyfurther arguesthat theclear and accurat@ebeling on the packageset weight,
number of pieces of candyer servingand number of servings per bexs fatal to Bratton’s
claim becausaet tells a consumer how ueh candyis in the box The Missouri Court of Appas
recently rejected an analogous argumenMurphy. That casenvolved a consumer’s claim
under the MMPA against the manufacturer of a muffin mix that was labelled &alrah.”
503S.W.3d at 312813. The package’s ingredient label, placed there pursuant to federal law,
disclosed that the product contained sodium acid pyrophosphate. The manufactigertizag
the label's ingredient disclosure entitled it to dismissal. But the court “expressit[ed] the
notion that the ‘ingredient list' defense asserted by [the defendant] ddiefitfe plaintiff's]
claim as a matter of law.Td. at 312. The court explained that an ingredient list is not required to
be placed on packaging “so that manufacturers can mislead consumers and then hely on t
ingredient list to correct those misrepresentations and provide a stoeidlifibility for that
deception.” Id. at 313 (citation omitted). The court further held that a reasonable consumer

would expect thathe ingredient list comported with the representations on the packaging, and

! As noted in footnote 1, Hershbégsdepositedvhat it describedst'samples of the

products at issue in this mattevith the Court. At the motion to dismiss stagdet Court cannot
make findings of facaboutwhat conclusions a reasonable consumer would dideut the
amount of product in the coursed#ciding topurchase the boxes.
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that in any event, the manufacturer was in the superior position to know and understand the
ingredients in the product, and whether they comported thvitpackaging. Id. The ourt held
that the allegations were sufficient to survive a motion to dismiss.

The “all natural”’packagdabeling in Murphyis analogous to the information suggested
to consumers by the dimensions of Hershey’s opaque, non-pliable cardboard boxesus&edlisc
above, the dimensions tie boxscansuggesto reasonable consumers how much candy is in
them and consumers tend to choose larger packages, thinking they are a better value. Consumers
also tend to make their purchasing decision in about 13 secboliswing theMurphyrationale,

a reasonable consumer would expectdéwedy boxeslabeling information to comport with the
dimensions of the box and it Idersheythatis in the superior position to know whethée
dimensions do. In other wordsjmilar to the Murphy scenario, e question of whether a
consumer would figure out, from the labeling information amthe 13 seconds spent making a
purchasing decision, that the boxes contain 29% and 41%-fdladkspace rather than the
amount suggested by tlitmensionsof the box goes to reasonableness, which is a question of
fact.

Moreover,Hershey’'snarrow focusand emphasisn the net weight, number of pieces of
candy per serving, and servings per baxprinted on theboxes,overlooks thathe Court must
consider the plausibility of the complaint as a whole, not the plausibility of eachdunali
allegation Zoltek,592 F.3d at 896 n.4In fact, elsewhere in its briefingersheyacknowledges
that “when considering sladil claims, conext is crucial.” Doc. 55, p. 11 of 13Hersheyalso
overlooks thathe MMPA isbothwritten and construed broadly to serve its purpose of consumer

protection. High Life Sales823 S.W.3d at 498 an84 Mo. PRACTICE PERSONAL INJURY AND
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ToRTS HANDBOOK § 29:2. Narrowly focusing on an aspect of the labeling does not serve the
purpose of the MMPA.

Hershey also cites a case decided in this diselly v. Cape Cod Potato Chip Co.,
81F.Supp.3d 754 (W.D. Mo. 2015), in which the court dismissed an MMPA challenge to a
“natural” claim on the front label of a bag of potato chips. The fedensdiydated ingredient list
on the back of the package disclosed several preservatives and artificdients. Theelly
court held that considering the package as a whole, the “natural” statamtéet front of the bag
could not have deceived a reasonable purchddeat 762. However,Kelly was decided before
Murphy, in which the MissourCourt of Appeals expressly rejected the ingrediabel defense
at the motion to dismiss stage. In view of Merphydecision,Kelly is wrong to the extent that
it holds, as a matter of law, thabnsumersare responsible for evaluating whether some
information on a packadabelis inconsistentith other information on the labelTherefore,
Kelly does not change thSourt’s analysis.See also Thorntor2016 WL 4073713decided after
Kelly andMurphy, andholding that a “nothing artificial” label oa muffin mix package might be
misleadingunder the MMPA, notwithstanding the disclosure of two artificial substances on the
ingredient label; whether a reasonable consumer might be deceived involved argcinabnd
the manufacturer’'s motion to dismisustthereforebedenied).

Both parties cite a number of decisions, rendered by courts natioawdlénvolving

other states’ lawsin support of their respective argumerabBout the slackill. Extended

8 See also Fed. Trade Comm'n v. Standard Educ, S02.U.S. 112, 11§1937)
(Holding, in an action to enforce an order of the Federal Trade Commission ¢oarebdesist
from certain unfair methods of competition: “The fact tadalse statement may be obviously
false to those who are trained and experienced does not change its characteg asayaks
power to deceive others less experienced. There is no duty resting upon a citizgedo thes
honesty of those with whomehransacts businestaws are made to protect thredting as well
as the suspicious.?).
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discussion of the various cases cited by the parties would netdfel to the analysis, largely
because it is Missouri law that controls in this cagéne Missouri Supreme Court hatso
explained that courts must make chgecase determinations of wiher a defendant’s conduct
violates Missouri’s consumer protection lattuch,290 S.W.3d at 724.

In any eventthe slackfill cases from other jurisdictions to which Hershey points were
dismissed based on the labels’ net weight and quantity disclosseeBoc. 48, pp. 145 of 22
(citing Ebner v. Fresh, Inc.2013 WL 9760035, *P (C.D. Cal. Sept. 11, 2013Fermin v.
Pfizer, Inc., 2016 WL 6208291, *2 (E.D.N.Y. Oct. 18, 2016); arush v. Mondelez
International, Inc.,2016 324990, *2 (N.D. Cal. Dec. 16, 2016)), and Doc. 55, pf3lisame
citationg. However, theMurphy case discussed above is a recent, analogous case decided under
the MMPA by the Missouri Court of Appeals, whiokjectedthe “ingredient label defenseind
held that the question i how a “reasonable consumer” would perceivdagerpackaging
informationwas a question appropriately addressed on a motion for summary judgment or trial,
not a motion to dismiss. The issues in this case are controlled by Missouri law,isvAtaodds
with the slackfill cases Hershey cites

Moreover, courts that have allowedslackfill, consumer protectiortasesto proceed
beyond themotion to dismisstage tend talo so becauseeasonablenessas at issue and could
not be resolved short of summary judgment or triabee e.g., lzquierdo v. Mondelez
International, Inc.,2016 WL 6459832, *6-7 (S.D.N.Y. Oct. 26, 20X@¥nying motion to dismiss
a claim concerning slaellled candy boxesa reasonable consumer could be misled even if the
candy box displayed the net weight and listed the number of pieces indideas v. Costco
Wholesale Corp.2014 WL 1323192, at *9 (N.D. Cal. Mar. 31, 20{#4dlding thatwhere the

plaintiff claimed that products she purchaseuere unjustifiably slackilled and that she was
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misled the plaintiff had adequately pled that a reasonable consumer could be demed/dug
claim could not beesolvedat the motion to dismiss stggandSamet v. Procter & Gamblgo,
2013 WL 3124647, at *9 (N.D. Cal. June 18, 2013) (denying motion to dismiss where the
plaintiffs alleged facts showing that they were deceived by the-8lek potato chip and fruit
snack packaging, and thought they were receiving more of the product than they aatiyally di
even if a consumer would expect extra air in a bag of such snacks, “the amount -dill slack
expected by the reasonable consumer is a debatable factual question that Gpiiz@pio
resolve athe motion to dismiss stage®).

The Court concludes that the analysis consistent with Missouri law leadsctanttigsion
that Bratton has plausibly alleged a claim under the MMPA and that reasonaidesresssue of
fact, which cannot be resolved on a motion to dismiss.

2. Allegation of an ascertainable loss

Hershey further argues that the Bratton failed to allege ascertailwdsleunder the
MMPA. Thiselements straightforward. Ascertainable loss involves “the betéfihe-bargain
rule, which compares the actual value of the item to the value of the item if it had een a

represented at the time of the transactioMurphy, 503 S.W.3dat 313 (citing Schoergin v.

9 See also Williams v. Gerber Prod. 852 F.3d 934, 939 {oCir. 2008) (whether
the labeling on the defendant’s Fruit Juice Snacks product “could likely deceivecmakke
consumer” was not a question that could be resolved on a motion to dismiss; the lower court’s
dismissal was reversedurton v. Hodgson Mill, Ing.2017 WL 1282882, at *6 (S.D. Ill. Apr. 6,
2017)(*This Court finds that the crux of this issue iseasonablg@erson's interpretation of the
various labels and representations on a given predicis, this question is best left for the
jury.”); Atik v. Welch Foods, Inc2016 WL 5678474, at *10 (E.D.N.Y. Sept. 30, 2016) (denying
a motion to dismiss wherea“reasonable consumer could expect a fruit snack to contain a
significant amount of fruit, especially where, as here, the packagingabelihy emphasize the
presence of fruit in the ProducjsandBlue Buffalo Co. Ltd. v. Nestle Purina Petcare @015
WL 3645262, at*7-9 (E.D. Mo. June 10, 2015) (holding thahé effect that an ingredient
statement may have on a reasonable consumer's undargtaf advertising and product labels
involves a factual inquiry.

15



Routt Homes, In¢c 260 S.W.3d 852, 854 (Mo. App. 2008)). Furthermore, the loss must be a
result of the alleged unlawful practicéd. (citing Plubell v. Merck & Co0.289 S.W.3d 707, 714
(Mo. App. 2009)).

Murphy was a challenge under the MMPA toe labelling of a muffin mix as “all
natural,” notwithstanding that the mix had synthetic ingredients. The plaintifiedllgwt the
mix was worth less than the product as represented. The Missouri Court of Appediatitid t
plaintiff stated an a®rtainable loss under the benefit of the bargain rule. The court further
concluded that the plaintiff had adequately alleged the loss was the result dieteslln
deceptive labeling when hgled that consumers were interested in purchasing healthy foo
products without potentially harmful synthetic ingredients, and that the defendarntken
advantage of that desire by using the “all natural” label to entice constorgayg a premium for
the product. See also Plubell289 S.W.3d at 715 (the plaifitalleged that a drug manufacturer
violated the MMPA by failing to disclose and concealing the drug’s seradatysisks; the court
held that the plaintiff's allegation that the drug was worth less than as repcestated an
ascetainable loss undehe benefiof-the-bargain rule).

Bratton’s allegations of ascertainable loss are analogous to tteddesufficientin
Murphy. Bratton alleged that the boxes were opaquethatthe size of the boxes led him to
believe there was more candy in them than they actually contained. He alleged traiti¢hof
the products he purchased was less than the value of the products as represented liyesize of
boxes. He alleged that product purchasing decisions are heavily dependent okagmgaand
the package dimensions in particular, and that consumers tend to choose palekgge over a

smaller one, thinking it is a better value. Bratton has sufficiently allegedasableloss for
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purposes of withstanding the motion to dismiss and that the alleged loss was the rédsult of
packaging.

Hershey’s authoritiesdistrict court cases decided under the MMIA,not change the
analysis. SeeDoc. 48, pp. 1718 of 22; Doc. 55, pp.314 of 19. BothThompson v. Allergan
USA, Inc.,993 F.Supp.2d 1007 (E.D. Mo. 2014), a@drter v. Alcon Labs.Inc., 2014 WL
989002 (E.D. Mo. Mar. 13, 2014), involved allegations that the defendant drug manufacturers
overfilled singledose medication bottles, so that consumers purchased more medication than they
needed. In neither case did the plaintiffs allege that the defendants misripréiseramount of
product that the bottles contained. The courts in both cases held that the consweved vdat
they bargained for, and therefore failed to allege ascertainable loss hedéMPA. The court
in Polk v. KV Pharm. Cp2011 WL 6257466, at *5 (E.D. Mo. Dec. 15, 2011), concluded that the
plaintiff had failed to allege ascertainable loss because, among other reasqiaintiff merely
alleged the legal conclusion that the product, a prescription medication, edtefated” and
never alleged that he did not receive the benefit for which he bargamed, medication that
performed as intended. In contrast here, and as discussed above, Bratton suHlzeesgythat
the packaging was misleading and that he did not obtain what he bargained for.

Bratton has plausibly alleged ascertainable loasder the MMPA.

B. Standing to pursue injunctive relief under Count |

The MMPA expressly provides for injunctive relia well as damageand attorney fees
§ 407.025.2, “not only to remedy violations..., but also to prospectively deter prohibited conduct
and protect Missouri citizensBerry v.Volkswagen Grp. of Am., In®97 S.W.3d 425, 433 (Mo.
2013) (en banc)Hershey argues that whatever comes of Bratton’s claim for damages under the

MMPA, his claim for injunctive relief must be dismissed for lack of Aetidll standing.

17



According to Hershey, now that Bratton is aware of the slidlekl space in the boxes, he
cannot plausibly claim that he will be subject to continuing injury, gmative relief would
not affect him.

Article 11l of the United States Constitution grants federal colimged jurisdiction to
decide “cases and controversiesl’d satisfy this jurisdictionastandingrequirement, a plaintiff
mustestablish (1) an injury in fact, which is (2) fairly traceable to the defendamttiuct and
which (3) will likely be redressed by a favorable decisiddeeFriends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), In528 U.S. 167, 18281 (2000) To establish “injury in fact”
for purposes of injunctive relief, a plaintiff must show that he “faces a tbfeatgoing or future
harm.” Park v. U.S. Forest Sen205 F.3d1034, 1037 (8 Cir. 2000). Undethe redressability
prong, the plaintiff must demonstrate that he “personally would benefit in ibl@angy from the
court's intervention.”Steel Co. vCitizens for a Better Env'§23 U.S. 83, 104 n. 5 (1998).

Bratton has pled a threat of ongoing or future harm, which is fairly tothcé@mHershey’s
conduct. Specifically, halleges that thée was misled by the packaging to believe the boxes
contaned more product than they actually dishd suffered an ascertainable Icmsg that had
he known the boxes containedbstantial slackilled spacehe would nothave purchased them
or would have purchased them on different terms. He allegesidrahey continues tsell
slackfill ed candy boxesi.e.,the unlawful practice is ongoing.

Brattonhas also pled that he would personally benefit in a tangible way from imencti
relief, by allegingthat if Hershey changes its practices, he is likelyuy the produstin the
future, andthat he seeks to be relieved from Hershey’'s unlawful practice by the issuance of
injunctive relief.

Hershey places emphasis on Bratton’s discovery of the-Blaickthe Reese’s Pieces and
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Whoppers boxes. Bubé¢ fact that Bratton discoverétershey’s allegedly unlawfydractice does
not make the packaging less misleadimgr mean that the practice is not ongoilyatton need
plead nothing more to survive a motion to dismiss a request for injunctive reli&fctorof
Article Il standing. SeeWhitmore v. Arkansag95 U.S. 149, 1589 (1990) (discussingnited
States v. SCRAR12 U.S. 669 (1973)) (acknowledging that even attenuated injuries or “thin”
allegations are sufficient to confer Article Il standeighe motion to dismiss stagegndLeiner
v. Johnson & Johnson Consumer Companies, BR@16 WL 128098, at *1 (N.D. Ill. Jan. 12,
2016) (cautioning that standing to pursue injunctive relief and entitlement to $ietlare two
separate conceptspee also Chester v. TIX Companies, @16 WL 4414768, at *8 (C.D. Cal.
Aug. 18, 2016)"It is inconceivable to think prospective relief in the false advertising corgext i
bound by the rules offool me once, shame on you; fool me twiskame on me.” The
Court..refuses to find that, once a plaintiff has alleged that she was deceived, sheillkeot
voluntarily be deceived agatand thus no court can enjoin deceptive practices without ignoring
Article lllI's standing requirement¥. and Ackermanv. CocaCola Co, 2013 WL 7044866, at
*15 n.23 (E.D.N.Y. July 18, 2013) (where the defendants’ allegedly deceptive advertising and
labeling practices were ongoing, and the plaintiffs sought to be reliewadstrch practices in the
future, the fact that thplaintiffs discovered the alleged deception years earlier did not mean the
plaintiffs lacked Article 11l standing) (and collecting cases).

Hershey’s motion to dismiss the request for injunctive reieenied

C. Count Il —Unjust enrichment

Bratton’s unjust enrichment count is brought on behalf of a putative nationwide clas
Doc. 33, p. 2, 1 5 (“Plaintiff seeks to represent a Nationwide Class and a Missosunter

Subclass].]”) Bratton alleges that by purchasing the products, he and the putative class members
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conferred a benefit on Hershey in the form of the purchase price of thefidétlproducts;
Hershey knew of the benefit; Hershey appreciated the benefit because thegesedested
revenue; Hershey’'s acceptance and retention of the benefit is inequitable andecguse it
was obtained by Hershey’s fraudulent and misleading representations asibomiand equity
cannot in good conscience permit Hershey to be ecoatlynienriched for such actions.
Doc. 33, p. 20, 17 783. Bratton further alleged, with respect to himself, that he purchased the
products for about $1.00 apiece in a Missouri grocery store.

Hersheyargues thathe count should be dismissed becaugetio vaguelypledand does
not identify which stat® laws apply thatBratton lacks standinm any evento assert an unjust
enrichment claim under any state’s lawceptMissouri’s; andthatthe count is premised ohé
same facts as the MMPA couwhich fails to state a claim and so should be dismissed on the
same basisBratton responds that Hershey should move for a more definite statement whder Fe
R. Civ. P. 12(e); that his ability to represent +Missourians should be decided at the class
cerification stage; and that Hegrey does not challenge his standing under Missourirlaany
event

The Courtwill addressMissourtspecific issues firstThere are three elements to a claim
of unjust enrichmentinderMissouri law. First, a plaintiff must confer a benefit and enrich a
defendant. Second, the enrichment must be at the expense of the plaihiifally, the @urt
must determine that it would be unjust for the defendant to retain the bévidit. v. Horn, 254
S.W.3 920, 924 (MoApp.2008). Enrichment is unjust when “a person retains the benefit and
enjoys the benefit conferred upon him without paying its reasonable vaNebton Group, Inc.
v. S.M. Properties, L.P1 S.W.3d 538, 542 (Mo. App. 1999). Bratton’s pleading and the

reasonable inferences drawn therefrom addrash of the elements with sufficient specificity to
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state a claim for unjust enrichment under Missouri laratton alleges that a benefit was
conferred on Hershey in the form adyment of the purchase price for the slétted products

by him and the putative class members, and that it would be unjust to permityHersttain the
benefit in view of the packaging, which misled purchasers about the amount of product inside.
Accordingly, the unjust enriament claim is sufficiently pté under Missouri law® Brattonhas
alsoalleged sufficient facts to demonstréteicle 11l standingto pursue the claimn that he has
alleged an injury in fact, which is fairly traceable to Hershey’s con@unct which will likely be
redressed by a favorable decisidfriends of the Earth528 U.S. at 180-181.

Hersheyalsoargues that Bratton has no standingdsericlaims unde other states’ laws
and that the issue is ripe for determination now. Bratton argues that he has standimgyda br
unjust enrichment claim under Missouri law for his own injury, @nat whether he may
represent others with a similar injury is a guesthat the Court has discretion to, and should,
decidelater, at the class certification stage

The parties point to no Eighth Circuit authority addressing this issue, nor hasttte C
located any. However, tHeourt finds persuasiviine majority of the authorities that follow the
class certification approach, limiting the standing inquiry to the named plaintiffisidual
standing, and deferring consideration of whether the plaintiff may repretieers until a later
stage. See, e.g.In re: McCormick & Co., InG.2016 WL 6678340, at *}A3 (D.D.C. Nov. 11,

2016) (and cases cited thereifys theMcCormickcourt explained,tiis more logical to consider

10 As discussed in a preceding section, the Court has concluded that Bratt®m state

claim under the MMPA. 1t is generally permissible to pursue alternateaids at the pleading
stage, and courts generally permit unjust enrichment claims to procegdidéoa properhpled
MMPA claim. See, e.g., Murphyg03 S.W.3d at 314 (because the trial court’s dismissal of an
MMPA claim was reversed, the dismissal of the unjust enrichment claim, whkbased on the
same conduct, was also reversetiyprnton, 2016 WL 40373713, at *4 (denying motion to
dismiss unjust enrichment claim, after concluding that the plaintiff had plausibdg steclaim
under the MMPA).
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a named plaintiff's ability to raise other stddv claims as a question of commonality, typicality,
and adequacy under Rule 23, thesa question of standing. té&hding analysis cannot address
whethera namedlaintiff should be able to bring claims on behalftaflass obthers. However,
Rule23(a)’s requirementa/iere designedgreciselyto address whether a named plaintiff chn
so. In addition, he class certification approach has the benefit of resolving any disjgnctur
between a named plaintiff'sinjuries and the class’'s without engaging in unnecessary
constitutional adjudication.Seel NEwWBERG ONCLASS ACTIONS 8§ 2.6 (and citations therein at
n.27).

Here, the standing doctrine’s focus on ensuring that a case or controvstsyhag been
satigied with respect to Bratton’s individual claifor unjust enrichment. Howeveat this stage
of the litigation, there is neither evidence nor briefing before the Court comgeBratton’s
ability to represent others under the requirements of Rule ZBfexefore, whether Brath may
pursue claimsfor unjust enrichment on behalf of others is a question that is appropriately
deferred.

For the foregoing reasons, Hershey’s motion to dismiss Count Il is denied.
II. Conclusion

Defendant The Hershey Compang®tion to dismiss, Doc. 47, is denied

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated:May 16, 2017
Jefferson City, Missouri
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