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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

CENTRAL DIVISION

ROBERT BRATTON, Individually )
and on behalf of all others similarly )
situated in Missouri, )
)

Plaintiffs, ) Case no.: 2:16-¢v-4322-C-NKL
)
Vs, )
)
THE HERSHEY COMPANY, ;
Defendant. )

ORDER APPROVING ELECTRONIC DISCOVERY PROTOCOL

The parties move for approval of their stipulated and agreed electronic discovery
protocol. Doc. 76. The motion is granted. As stipulated and agreed to by the parties,
Docs. 76-1 and 76-2, the following technical specifications shall govern electronic
discovery in this matter:

1. General Provisions
A. The specifications set forth below will govern the collection and
production of all documents and electronically stored information (“ESI™)
produced by the Parties during discovery in the above captioned action as
a supplement to the Federal Rules of Civil Procedure (“FRCP”) and any
other applicable order and rules of the Court.

B. The parties are aware of the importance the Court places on cooperation
and will continue to consult and cooperate reasonably as discovery
proceeds.

C. The parties agree to identify appropriate limits to discovery, consistent
with FRCP 26 and the Principles for the Discovery of Electronically
Stored Information of the Western District of Missouri, including
Principle 1.03, including limits on custodians, subject matter and time
period to guide preservation and discovery. It shall be the obligation of
producing party to propose such limitations sufficiently in advance of
production dates so as to not delay any production.

2 Sources of ESI
A. Absent a showing of good cause, the following categories of ESI need not

be preserved:

1. Unallocated, slack space, deleted data, file fragments, or other data
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iii.

iv.

Vi,

Vii.

Viil.

iX.

accessible by use of computer forensics;

Random access memory (RAM), temporary files, or other
ephemeral data that is difficult to preserve;

Data relating to online access, such as temporary Internet files,
browser history, file or memory caches and cookies;

Data in metadata fields that are frequently updated automatically
as part of the usual operation of a software application, operating
system or network (e.g., data last opened) provided, however, that
such metadata as it exists at the time of preservation shall be
retained, produced, and not altered by the production process
unless it is separately preserved and produced with the relevant
document;

Telephone or VOIP voice messages that are not regularly stored or
saved, unless any such messages were otherwise stored or saved;

Data stored on cell phones, mobile devices, excluding tablets that
1s more reasonably accessible elsewhere, provided that the
alternative location is identified and the producing party shall
produce such data from reasonably accessible sources along with
documentation of the specific device on which it is also located,
and the producing party shall do so without any additional request
for production from the receiving party. Further, all such devices
that were identified and that contain data that was not preserved
shall be identified;

Call history records maintained on mobile devices, cell phones or
blackberries. The parties will continue to confer in good faith
regarding the preservation and production of responsive telephone
bills that contain such records. Such Files shall be preserved until
there is an agreement otherwise.

Operating system files, executable files, and log files (including
web server, web services, system, network, application log files
and associated databases, analysis output caches, and archives of
such data). The parties will continue to confer in good faith
regarding the preservation and production of log files, to the extent
they exist, that may identify putative class members. Such Files
shall be preserved until there is an agreement otherwise.

Electronic data temporarily stored by laboratory equipment or
attached electronic equipment, provided that such data is not
ordinarily preserved as part of a report.

. Absent a showing of good cause, no party need restore any form of media
upon which backup data is maintained in a party’s normal or allowed
processes, including but not limited to backup tapes, disks, SAN, and
other forms of media, to comply with its discovery obligations in the
present case. For the avoidance of doubt, CDs, DVDs or other media that



are used in the ordinary course of business to store original data shall be
searched for responsive material

Search

A.

The parties have met and conferred on several occasions regarding ESI.
Within 21 days of the Stipulation the Parties will meet and confer in order
to complete any open items on the recently propounded Western District
of Missouri Checklist Regarding Electronically Stored Information and
work in good faith to further confer on an ongoing basis regarding the
production of ESI.

General Production Format

A.

The parties will produce ESI in TIFF image format, together with
extracted text, OCR data, and metadata in a format compatible with
Relativity load files provided that the documents do not become illegible
or unusable or in any way alter existing metadata when converted to TIFF
image format. In good faith, a party may request production of the native
format of a document produced in non-native format.

Certain documents that become illegible or unusable when converted to
TIFF image format (Microsoft Excel files, other similar spreadsheet
application files, Microsoft Access and Microsoft Project, and html files),
shall be produced in native format, unless they contain information that
requires redaction. The parties reserve their rights to request, in good faith,
the production of additional electronic documents in their native format.

Documents with the following file extensions will be produced in color:
JPEG, JPG, GIF, PDF, PPTX, PPT, and compressed files within ZIP.
After reviewing the first production, the parties may add to this list with
the intention of ensuring that documents to which color is intrinsic are
produced in color. The other party may in good faith request additional
documents in color. Documents produced in color should be in the TIF,
JPG or JPEG format.

When processing ESI data, the parties shall conform dates of ESI
document metadata to UTC date format (universal time standard / global
time standard).

All production documents will be produced with extracted text and load
files including the data fields provided in Exhibit A. In those instances
where redaction is used, OCR text will be provided in lieu of the extracted
text to allow for removal of the redacted text from production. For
documents produced in native format, in addition to producing extracted
text and the data fields in the table below, the producing party will provide
slip sheets endorsed with the production number and level of
confidentiality pursuant to any applicable protective orders in this case.



F. Non-electronic documents shall be scanned into a static-image format.
Copies of file folders and identification of file custodians shall be
produced.

5, Image Format
A. Documents that are converted to TIFF image format will be produced in
accordance with the following technical specifications:

1.

ii.

iii.

1v.

Images will be single-page, Group IV TIFF image files, one image
per page;
TIFF file names cannot contain embedded spaces;

Bates numbers should be endorsed on the lower right corner of all
TIFF images and will be a unique, consistently formatted identifier,
1.e. alpha prefix along with a fixed length number (e.g.,
ABC0000001). The number of digits in the numeric portion of the
Bates number format should not change in subsequent productions.

Confidentiality designations, if any, will be endorsed on the lower
left corner of all TIFF images;

All pages of presentations, e.g., PowerPoint presentations, should
be provided in full slide image format, with any slide notes
following the appropriate slide image.

B. Images will be delivered with an image load file in the Opticon (.OPT) file

format.

Ch Images, native files, and text files should be stored and delivered in
separate folders named "IMAGES," "TEXT" and "NATIVE." Folders
should be segmented into directories not to exceed 5,000 files.

6. Data Format
A. Extracted data and searchable text, including the data fields listed in
Exhibit A, will be produced in accordance with the following technical
specifications:

i.

1l

1il.

iv.

The first line of the .DAT file must be a header row identifying the
field names;

The .DAT file must use the following default delimiters:
a. Comma ASCII 020
b. Doublequote ASCII254
e New line ASCII 174

Date fields should be provided in the format: mm/dd/yyyy and
time shall be represented as HH:MM:SS UTC/AM|[PM;

All attachments should sequentially follow the parent
document/email.



10.

V. Attached as Exhibit A is “Metadata Field List™ reflecting the
metadata that will be provided, if they exist, in the .DAT file/

Documents Generally

A. Except as to the formatting for production agreed to herein, all documents
(electronic or otherwise) shall be produced as kept and maintained by the
producing party in a reasonably useable format.

Searchable Text

A. Searchable text of entire documents will be produced either as extracted
text for all documents that originate from hard copy, in electronic format,
or, for any document from which text cannot be extracted, as text
generated using Optical Character Recognition (OCR) technology. For
redacted documents, the full text of the redacted version of the document
will be produced.

B. Searchable text will be produced as a document-level multi-page ASCII
text file with the text file named the same as the BEGDOC field, placed in
a separate folder. The full path of the text file must be provided in
the .DAT file for the TEXT field.

Native Files
A. Native file documents, emails or attachments may be included with the
electronic production using the below criteria:

1, Documents produced in native format shall be re-named to reflect
the production number.

1i. The full path of the native file must be provided in the .DAT file
for the NATIVE FILE field;

1il. The confidentiality designation under the Protective Order to be
entered in this action will be produced in the load file in the
DESIGNATION field.

B. If documents produced in native format are printed for use in deposition,
motion or hearing, the party printing the document must label the front
page of the file that is printed with the corresponding production number
and, if applicable, the confidentiality designation assigned by the
producing party to that file under an applicable protective order to be
entered in this action.

De-Duplication

A. Documents shall be de-duplicated across custodians. The parties agree to
use a verifiable, de-duplication process to ensure that one copy of a
document is produced and will deduplicate using the SHA1 Hash value
across custodians and will provide the MD5 Hash and SHA1 Hash value.

B. For the avoidance of doubt, a document is not considered to be a duplicate



in the case where email headers or attachments differ in any regard or
where the same document is both attached to an email and exists in a form
that is separate from such email (e.g., as an attachment to another email, as
a standalone document saved to some electronic media, etc). Should a
producing party de-duplicate any documents, the producing party waives
any objection as to the authenticity of the version of the document
produced.

C. The producing party shall produce in an “ALL CUSTODIANS” data field
the name of each custodian who possessed or controlled a copy of such
documents.

D. For good cause shown and in good faith, the receiving party may request
all duplicates of a produced document. And to the extent necessary to
understand and evaluate the deduplication process the Parties will
cooperate in good faith.

11.  Changes to The Stipulation and Order
A. The Parties will work together in good faith to ensure the ESI protocol
remains efficient and conforms to the letter and spirit of the Western
District of Missouri’s Principles for the Discovery of Electronically Stored
Information.

B. Either Party may seek changes to the Agreement as it in good faith
believes may be required so long as efforts to reach agreement have been

exhausted.

SO ORDERED.

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated: June 14, 2017
Jefferson City, Missouri




X XL 9[1J STUOIIIID JO IN[A KQ PIAES JSB MOHLNV ISV
X ol 9[1J JIUOLDI[D JO JOYINY MOHLNY
X e "pajurid 1SB[ sem [IJ 1UONDS[D AJB(] AAINDIdALYA
X are(q PIAES 1SE] SBM I[I] OTUOXIOR[D 1E(] AIAVSALVA
X CLUAR SS*AN-HH 1BULIO { "PajeaIo sem o[l DIUOLIID Ul |, JHLVIYITNIL
X e AAAAQANWN 10O ] "PIJBIId SEAM 1) JUONII[S MR AdIVIIDILVA
X X X e AAAAAANWA 29 p[noys 4LVdsod
jeunto] syusunutodde repuaie)) 105 ueysiddeaje(y sprews 1of Jussaje(]
'$90(1-7 10 paaesore Yim ayepndod "proy aiep ssodmdynu e st SIY L
X X X1 102lqng Jepusie) 10 103lqng [rewy 124rdns
X X | Anug-nnp Wyt Jepusfe) 1o Jrewy ay) jo sardo) purg 20d
X X | Anug-nop wa)l Jepus[e)) o [rewy Ay Jo sardo) DD
X X | Anug-pnp wa)l Jepus[e)) J0 [rewy ay) Jo sjuardioay oL
X X ol WSt JBpUS[RT) 10 IR 3Y) JO IoyIny WOYA
X X X el 'PA023I PIYd 3y3 3o d3ed Jse[ oY) Jo anfeA | FONVIUINAWHOVLLY
#OOUANH 2@ 01 p1odaxjuared oy Jo anfeA #DOADIH 2y Jo aSuey
X X X oL pIooa1 piIyd Y3 Jo a3ed jsef oy Jo anfea #DOAANT HOVLLVANA
X X X XL ploda1juated ay Jo anjea #3000dd HOVL1IVD3d
anjea [yHS W2WN0(] anfeA [VHS
X X X (R AR SM[EA YSEHCN uaumoo(g SAWHSVH
X X X | Anug-ninpy JSIL] 1SeT 2q PINOYS JBULIO] - ($)30.n0s / (S)ueIpoisn) SNVIQO.LSND T1V
10 (SINVIAOLSND
X X X Mo (p10291 5,p[1y o ut A[uo pareindod) #OOADAE P10 TudTE] ALLNIYVd
X X X oL nop adeq SHOVJNNN
X X X 19, anbrun aq pue pjay #DOADAE 2yl Ul SuLieadde an[ea ay [enbo 1snpy anoda
X X X X9 pasnpoid Suraq Jusawnoop yoes Jo (xiya1d uipnjour) Joquinu sajeg pug # DOAANH
X X X X3 | peonpoid Sulaq JuawNo0p Yoes Jo (X1JolJ JUIPN[OuT) Jaquinu sajeq Uelg # D0anasg
X X X XaL (100029 V "53) JoqUINU SWN[OA UOHONPOI] JNVNINNTOA
Sway| IS4 Trewy adAL pPIA uondiiasaq weN pPIg
JIepuafe) BYO

ISUT PR BIBPRIDIA 1V NqIYXH




X Anug-nmp "SpJoy ajeredas sanadorgooq
SE PAISAI[3P 3q [[Im 28AY | 'S2)0U Iaqeads Se[y {SIUSWUIOD SBE] (SAPI[S
USpPIH seH 192[qo pappaquia sey Juojuod usppry seyj ‘safuey)) yoei]
SBJ :2pN[UT 0) JUAWNOOP JMUOII[d Uk Jo sangadoid yusuos [euonIppy
X ¥ X | Anug-nmop Iadeg 2dA 1 prooay
:00pH 2S00 HusWIENY [rewy frews paonpoid Fureq oy jo odA .
X
X
X
X
¥ X9, ‘18 uononpoId oY) UM J[1} SANEU JUSLIND OY) JO uoneoo| yyed o1 SINITDOA
X X X Xal ped 1opjoy HLVdd11d
[leWy JUSWIUOIIAUS [BUIFLIO Y] U PISIXA I Sk 91 2Aneu 0} yied af1]
X X X ol 94 SAneu JO UoIsualxa 3t NOISNALXATTLA
X X X X, 3l SAnEU 218310 0) pasn uoneor[ddy NOLLVOI'lddV
X X X Xol S[1 aAljel a1} JO dweu 91y JINVNATIA
X X X 1339u] BSIOA 301A pue suononpoid Iaje| AZISATId
ur s214qQO[I3] 0} PayolIMs 9q 10U PINOYS I pasn axe sajAg J| "'wononpoid
U INOYSNOIY} JUSISISUOD q PINOYS AZIS "I[1f AIUONII[D JO JZIS 1]
X X el uonesyhuapt peany jrewry | ¥AANINOILY SITANOD
X XaL d]qe[reAR 3q Avw (J] a3essaly AEHODVSSHN
1OUISIUT O} ATUO ‘SIOUEISUI JUIOS U] “SJON SO 0] (Jranbiup) pue
JoopnQ Joj prAnuyg AfjeotdA 1, -aseqeiep [rewa ayj Aq paudisse afessaw
[Tews a1} 10} JaGUUNU UOTRdNUIPI WI)SAS anbiun 3y ‘O[qe[ieas j|
X X oy d[qe[rea 9q Aewl ([93esSOW | AIADVSSTNLANYALNI
Y} AJUO ‘S20URISUL SWIOS U] "OUWIRU WIBUIOP B PUE PIoFesSoul sapnjour
AqreordA) yorym sessaw 10§ aynuspt anbrun A[[eqo[ O[qe[IeA. J]
X X ST, SS'IWNHH 1BULIO ] "PIATSDAI SEM W)L JEPUI[ED JO [IBWIS a1 SWl |, TIAIHDHIINIL
X X Qe AAAAGQAWN JBULIO "PIAISOI SBA WAL JBPUS[ED JO [IBUID O} d1e(] IAIEIDIIILVA
X X o], SSIIAIHH 1euno] “Juas sem Wa)l IEPUL[ed JO [IBWS JY) SUIL], INASTIL
X X aed AAAAQANN 1BULIOJ JUaS SBM W JEPUA[ED 10 [FBLD a1f} d)e(] INASILIVd

ISIT PRI BIEPERIN 1V NqIYXY




¥ | Anug-nmp “aoueliodu :opnjour 03 [1ews ue jo sentadoid Jusyuod [euonIppy mo_ﬁoaoi:mcﬂ

ISUT PRI BIBpPERN 2V NqIYXyH



