Kottman v. United States of America et al Doc. 23

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

SANDRA J. KOTTMAN, )
)
Plaintiff, )
)
V. )
) CaseNo. 2:17¢v- 04002NKL
UNITED STATES OF AMERICA and )
RICHARD A. SCHMALTZ, )
)
Defendars. )
ORDER

Defendarg United States of America afdchard Schmaltmoveto dismissfor lack of
subject matter jurisdiction, or in the alternative, failure to state a clBiot. 8> The motion is
granted.

l. Background

This case is the second otwe have comebefore this Couriconcerninginjuries that
Sandra Kottman sustainefliring an orthejob incidentat a federalhospital SeeKottman v.
Schmaltz,U.S. District Court,Western District of Missouri, &e no. 2:14v-04085NKL
(Kottman ). Both Kottman land the case currently before the Colditman IlI,concern the

same underlying facts. Mor@exifically, Kottman was employed as a registered nurse by the

1 At the time Defendants filed their motion to dismiss, Doc. 8, Plaintiff Sandra

Kottman’s original Complaint, Doc. 1, was before the Court. Kottman subsequdatly fi
suggestions in opposition to the motion, along watlirirst Amended Complaint, Doc. 10.
Because the defects raised in the motion to dismiss remain in the amended pthadGwurt

will not require Defendants to file a new motion, and will treat the motion to dismiss a@s bein
addressed to the First Amended ComplaiSee Green v. Ramse3Q15 WL 5672990, at *12

(D. Minn. Sept. 24, 2015) (A court may consider a motion to dismiss that was targeted at the
original complaint even after granting a motion to amend the original compldith¢imterests

of economy.”); 6CHARLES ALAN WRIGHT, ARTHUR C. MILLER, ET AL, FED. PRACTICE & PROC.

sec. 1476 (8 ed.) (same).
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U.S. Department of Veterar&ffairs at the Harry S Truman Veterans HospitalColumbia,
Missouri Dr. RichardSchmaltz was employed as the hospital’s Chief of Surgery. On May 27,
2011, Kottman was working in the operating room, helping to prepare a patient for a surgery to
be performed by DiSchmaltz. When the doctor entereéde operating room, he was dissatisfied
with the manner in which the patient had been prepared, and forcefully placedhti®rha
Kottman’s back near the base of her nédlewing the facts as alleged by Kottman, she was
injured by Dr. Schmaltz’s actions.

A. Kottman |

In May 2013,Kottmansued Dr.Schmaltzin Missouri state court for batteryyn March
2014,while the state court case was still penditng, United StatesAttorney Generatertified
pursuant to 28.S.C. §82679(d)that Dr. Schmaltz was acting the course and scope of his
employment with the Veterans Administration at the time of the incidBm United Statethen
removed the state court case to federal caurtbehalf of Dr. SchmaltzSee Kottmat, Doc. 1.
The United Statediled a mdion to substitute the United States the sole partgefendant
pursuant to 28 U.S.C. Z79(d) and moved to dismiss due to Kottman’s failure toaest
administrative remediepursuant to the Federal Tort Claims Actd., Docs. 3-4. Kottman
responded by challenging the Attorney Generatpeof-employment certification.ld.,
Docs. 7-9.

On December 4, 2014, ftar allowing limited discovery, B Court conducted an
evidentiary hearing including taking the live testimony of Kottmaand Dr. Schmaltz,
concerning the Attorney General’s certificationiThe Court made oral findings of fact and
conclusions of law on the recordd., Doc. 41. The Court found that Dr. Schmaltz intentionally

toucted Kottman for the prpose of drawing heattentionand the attention of others in the



operating room to the situation with the patient, thatt hedid not do so for the purpose of
punishing Kottman.ld. The Court held thaalthoughthe conduct technically met the definition
of common law assait, the conduct was nonetheless within the course and scope of
Dr. Schmaltz’'s employmentnder Missouri law Id.> Therefore, the Court held, the United
States would be substituted as the sole defendant, and that the case would be disthaged w
prejudce for Kottman’s failure to exhaust administrative remedi&8 U.S.C. 88L346(Db),
2401(b), and 2675(a). The Judgment provided:
IT IS ORDERED AND ADJUDGED that pursuant to the ruling
entered by the Honorable Nanette Laughrey on December 4, 2014,
the Court found that Defendant Schmaltz’s touching of Plaintiff's
back took place in the scope and course of Dr. Schmaltz’s
employment. The Court granted the United States’ motion to
substitute the United States as party defendant. The Court also
granted the United States’ motion to dismiss, without prejudice, for
failure to exhaust administrative remedies.
Doc. 42. No one appealed the judgment.
B. Kottman 11
Kottman filed the case currently before this CauartJanuary 201,7against boththe

United States and Dr. Schmalt&he allegedhat after theKottman ljudgment,shefiled her

administrative claim pursuant to the Federal Tort Claims Aat that theAttorney General

2 Under Missouri law, “an act is within the course and scope of employment if:
(1) even though not specifically authorized, it is done to further the busineste@sts of the
employer under his ‘general authority and direction’ and (2) it naturally afises the
performance of the employer’s workDibrill v. Normandy Assoc383 S.W.3d 77, 890 (Mo.
App. 2012) (citingDaugherty v. Allee’s Sports Bar & Gril260 S.W.3d 869, 8723 (Mo. App.
2008)). “Whether an act was committed within the scope and course of employment is not
measured by the time anotive of the conduct, but whether it was done by virtue of the
employment and in furtherance of the businesnterest of the employer."Daugherty 260
S.W.3d at 873 (quoting.S. v. Psychiatric Coverage Lt887 S.W.2d 622, 624 (MAApp.
1994)). “If the act is fairly and naturally incidentdab the employer's business, although
mistakenly or ill advisedly done, and did not arise wholly from some external, independent or
personal motive, it is done while engaged in the employer's businds¢dquaing P.S.,887
S.W.2d at 624). The key word is “whollyld.



ultimatelydeniedher claimon the basis that the FTCA does not cover intentional conduct.

Kottman alleges that in view of this Court’s findingKottman Ithat the touching took
place in the scope and course Df. Schmaltz’'s employment, for the sole purpose of
accomplishing his duties as a surgeon for the VA, without any motive to Kattseanharm,
her “injuries...are compensable under the FTCA.” Doc. 1@, ffff 1921. She further alleges
that the Veteran8dministration negligently supervised Dr. Schmaltz:

22.  Additionally, Plaintiff has learned that Dr. Schmaltz behaved
inappropriately orprior occasions in the VA operating room. In
one instance, he “barged shouting orders,” and “threw a bovie
acrossthe room” striking the Operatingoom Nurse Manager. (A
bovie is an electronic medical instrument frequenised to
cauterize smaller blood vessels.)

23. Dr. Schmaltz has been recognized by the VAaasexcellent
surgeon. Yet, foseveral years prior tois incident with Plaintiff, it
was reported that his behaviand temperament with operating
room staff had deteriorated. Because Bchmaltz was such an
accomplished surgeon, Defendant USA (VA) ignoredorts of
his operating room behavior; and speally the incident of
throwing amedical device that struck a-eeorker.

24.  Given the high stress level of the operating room, Defendant USA
(VA) should have foreseen that Dr. Schmaltz’'s conduct would
eventually result in injury.

25. Defendant USA () was negligent in failig to take action to
control the conduct of Dr. Schmaltz following the deterioration of
his behavior in the operating room, especially after the outburst
when the medical device was throwltrjking a ceworker.

26. As a resultof all of these actions and inamis, Plaintiff was
injured andoermanently disabled.

Doc. 10, p. 4. FinallyKottmanalleges that denying her amglief would violate hefederal and
stateconstitutional rights.
Il. Discussion

As discussed belowhé Court concludes that it lacks subject mgttgsdiction because



Dr. Schmaltz is absolutely immune from suit and the United States has sovemaignity from
the claims.Kottman’s constitutional claims also fail.
A. The legal framework

1. Federal govenment employees and absolute immunit-Kottman’s
claims against Dr. Schmaltz.

Congress enacted the Federal Employees Liability Reform and Tort Catipenict,
Pub. L. No. 106694, 102 Stat. 4563 (1988), commonly referred to as the “Westfall Act,” “to
protect Federal employees from personal liability for common law torts committed Within
scope of their federal employment[,id., at 100694, § 2(b), 102 Stat. at 4564 he core
provisionof the Wedfall Act provides in relevant part:

The remaly against the Uted States provided by [the FTCA] for
injury or loss of property, or pesonal injury or death asing or
realting from the negligent owrongul act or omission 6 any
empdoyee of the Geemmentwhile acting within the scopef his
office or emdoymentis exclusive of ay other civil action or
proceedingfor money dam@es by reasonof the same subject
matter acainst hie enployeewhose act or omission gariseto the
claim or against theestde of such employee. Any other civil
action orproceedng for moneydamegesarising out of or relating
to thesamesubjectmatteragainstthe enployee orthe enployees
estde is preclueéd without regard to whenthe act or omission
occurred.

28 U.S.C. 8679b)(1) (emphais added. In short, “[the Act provides a federal employee with
absolute immunity from an ordinary tort suit if the suit arises out of acts pefowithin the
scope of emipyment.” Knowles v. United State81 F.3d 1147, 1154‘(%(:ir. 1996)°

The Act assigns to the Attorney General the responsibility for singeshether a federal

employee was acting in the scope of employment and, if it is determineddlahgtoyee was

3 Whether the federal employee was acting within the course and scope of his

employmentis determined by the law of th&tatein which the act occurred.28 U.S.C.
§ 1346(b)(1), antlawson v. U.S103 F.3d 59, 60 {8Cir. 1996).
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SO acting, making a written certificatiorg 2679(d)(}. Upon certiication, any perding civil
action “shdl be deemedan action agaitghe United Staes” and “the United States shal be
substiuted as thepaty deferdant,” and if the actionsipending in statecout, it “shall be
removed vithout bond at my time before trial by the Attomey Geneal to the distict cout.”
§2679(d)(2, (2).

A plaintiff may challenge &Vestfallcertification. Anthony v. Runyory,6 F.3d 210, 212
13 (8" Cir. 1996)(citations omitted) In such case, thdistrict courtperforms arindependent
reviewto determine whether the defendéeteral employe&vas in fact acting within the scope
of employment.Id. (citation omitted) If the district court agrees with thé/estfall certification,
then the United States substituted as the defendant and the case proceeds in accordance with
the FTCA. Id. (citing 28U.S.C. 82679(d)(4). If the court finds the employee was acting
outside the scope of employment, tiile@ court must refuse to substitute the United Stdtes.

2. Sovereign immunity, waiver, and exceptions-Kottman’s claim
against the United States

Generally, svereign immunity pecludes the exercise of subjacatter jurisdiction over
a suit against the fed®d government or its agenciedysent a waiver of that immunitfDIC v.
Meyer,510 U.S. 471, 475 (1994Vnited States v. Mitchel#63 U.S. 206, 212 (1983)The
“limitations and conditions upon which the government consents to be sued must be strictly
observed, and exceptions thereto are not to be implieehiman v. Nakshiad53 U.S. 156, 161
(1981).

The Federal Tort Claims Agprovides a limitedvaiver ofthe United StatesSovereign
immunity, for claims of injury or loss that are:

[Claused by the negligent or wrongful act or omission of any

employee of the Government while acting within the scope of his
office or employment under circumstances where the United



States, if aprivate person, would be liable to the claimant in
accordance with the law of the place whéhe act or omission
occurred.

28 U.S.C. § 1346(b)(1).

However, here are specific exceptions to thdCA’s waiver of sovereign immunity
including the sacalled “intentional tortexception,”United States v. Shearet/2 U.S. 52, 54
(1985), which coversas relevant heréalny claim arising out of assauttr] battery” 28 U.S.C.

8§ 2680(h). Sovereign immunity is not waived for cases falling within the intentional tort
exception,Celestine v. United State841 F.2d 851, 852 {BCir. 1988), and a “district court
[must] dismiss $uch a case] for lack of subject matter jurisdictiorfhifiith v. United StateSQ7
U.S. 197, 199 (1993).In determiningwhetherthe intentional tort exceptiomapplies “a court
must look, not to the theory upon which the plaintiff elects to proceedatatr to the substance
of the claim which he assertsl"ambertson v. United States28 F.2d 441, 443 {2Cir. 1976).

Whena federal agency seeklismissal for lack of subjentatter jurisdiction, the burden
of showing both a waiver of sovereignrmmnity and a grant of jurisdiction falls on the plaintiff.

VS Ltd. P’Ship v. Dep’t of Housing and Urban D@85 F.3d 1109, 1112 {&ir. 2000).

B. Dr. Schmaltz is absolutely immune from suitbecause he was acting in the
scope of his employment.

Dr. Schmaltz argues that the claim against hinstmhe dismissed because collateral
estoppel ores judicatabars Kottman from relitigatinghe Court’s holding inKottman Ithat he
was acting in thecope of his employment at the time of the touching,thathe is therefore
absolutely immune. As explained beloeollateral estoppel applies aridr. Schmaltz is
absolutely immune from suit.

The Court held n Kottman Ithat Dr. Schmaltz’s touching dfottman occurred in the

scope of his employment with the federal government. SpecifichtyCourt reviewed the



Attorney General’dNestfall certificationat Kottman’s requesind heldan evidentiaryhearing
The Court found that Dr. Schmaltz intentionally and forcefully toudt@itinanon the backor
the purpose of drawing her attention and the attention of others in the operating rtem to
situation with the patientie did not do so for the purpose of punishing Kottman. The Court held
that although the conduct technically met the definitionashmon lawbattery the conduct was
nonetheless within the course and scope ofSbhmaltz’'s employment under Missouri law.
Therefore, theCourt granted thdJnited Statesrequest tobe substituted as the sole defendant.
Final judgment was entered, dismissing the e@feout prejudice because Kottman had yet
exhausted her administrative remedies under the FTCA.

Collatera estqpel preverts anissuefrom being rétigated in anotherdawsuit “when an
issue of dtimate fad has keendetemined ly a vdid and final judgment.’'United Statesy.
Brekke 97 F.3d1043, 1049(8™ Cir. 1996). See als®Pormannv. Bil-Jax, Inc., 176 F.3d 110,
1112 (8" Cir. 1999) (“[A]n issue atually deciced in a nonmerits dismissal is gven preclusive
effect in a subsequent actioptiveenthe sme paties”); Bachmarnv. Bachman997 SW.2d 23,
25 (Mo. App. 1999) (“Princigsof issue preclusion didethat,evenwhenacourt has dimised
a casewithout prejudie, an issie pecfically and neessailly decided by thatcout is final and
may not be rditigated in a second action brought ia court of concurent jurisdiction’); and
RESTATEMENT (SECOND) OF JUDGMENTS 8§ 27 (1982 (“Whenan issueof fact orlaw is acually
litigated and eéttemined by a valid and fhal judgment, and theade@minaion is esential to the
judgment,the cetaminaion is conclusive in a subsequent actietweenthe parties, whetheron
the same om different claim.”). More specifically, fie factors determine whethedllateral

estpel apgies:

(1) the party soghtto be precludd must havebeena party to
the originallawsuit;



(2) theissuesaught to be precludd must be thesameasthe
issue invovedin the prior action;

(3) theissuesaught to be precludd must havebeenadually
litigatedin theprior action;

(4) theissuesaughtto be precludd must havebeendetemined
by avalid and fnhal judgment; and

(5) the deteminaion in the pior action must have ben
essental to the pior judgment.

Estrada-Radriguezv. Lynch, 825 F.3d 397, 401-0@" Cir. 2016).

Here, the first threéactorsare met and no discussion of them is necessa@he fourth
factor, therequirement of a valid and final judgment, and the fifth one, that the prior
determination must have been essential to the prior judgmenglsremet. In Kottman |
Kottman specifically challenged the Attorney General's Westfall certificahah Dr.Schmaltz
was acting in the scope and course of his employment, and the United Statesaiyezsked
to be substituted for Dr. Schmaltz on the basis of the Westfall certificafitve. Kottman |
judgment stated that the touchirigok place in the scope and course of [Bchmaltz’s
employmentand that théJnited Statesrequest to be substituted for C8chmaltzwas granted
Therefore, the scopgndcourse issue was essential to and finally decided in the judgment
entered in the prior case. Kottman may not relitigate it hlBreSchmaltz therefore has absolute
immunity because he was acting within the scope of his employment. 28 U.S.C.(B)2ZH79

Kottman states that “Dr. Schmaltz was named as a defendant in this cause because
Defendant USA ignoredKottman |Iwhen it determined that the administrative claim that he
committed [was] an intentional tort [and] not compensable under the FTCA.” 1Dop. 3, n.3.

But Kottman lonly addressed the question of whether Dr. Schmaltz acted in the scope of his

employment. It did not address whether an intentional act can be the basis of a recovery under



the FTCA. Whether Kottman’s claims against the UnitedeStare foreclosed does not affect
Dr. Schmaltz’s entittement under the law to absolute immunity.
Theclaims againsDr. Schmaltz aréismissed.
C. The United States is entitled to sovereign immunity
The United States is entitled to sovereign immunity from Kottman’s claimsittieat
liable for the conduct of its employee and for negligently supervising theogespl

1. The intentional tort exception applies to the conduct of the United
States’ employeand the United States is therefore immune

Kottmanalleges in the First Amended Complaint that Dr. Schmaltz “intentionally struck
her” in the course of preparing to perform a surgical procedure at the VA, and that his conduct
constituted the “intentional tort of battéryDoc. 10, p. 1112-3; p. 2,16; and p. 37 18(a) and
(d). As noted abovahe FTCA explicitly preserves the sovereign immunity of the United States
for suits involving claims of battery. 28 U.S.C. § 2680(h).

Kottman argues that the substance of the pleading, rather than the form, contrbl and t
Dr. Schmaltz’s “contact was not the type of action Congress envisioned exemptinghe
FTCA’s waiver of sovereign immunity.” Doc. 11, p. 5he states that the evidence at the
Kottman Ihearing showed “Dr. Schmaltz’s contact with [her] wasint@ndedto be offensive,
but was rather an instantaneous reaction to a stressful situation in the operatitigld. She
further states that “Dr. Schmaltz obviously intended no injury” and his “contdct[nat] was
incidental to employment, exactly as determined by this [C]oukoittman I’ Id. Shecites
Missouri case law concerning the element of intent in the torts of assault argl,lsatjgesting
that her clan could be construed as an assault under Missoubémause there was no intent to
injure. 1d. She further cites federal cases concerning scope of emplayrtent Kottman’s

arguments and authorities do not change the Court’s conclusions.
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It is true that in determiningzhether§ 2680(h)’sintentional tortsexceptionapplies it is
the substance of the claim that matteksmbertson528 F.2d at 443. The key is whetli¢ne
underlying governmental conduct ‘essential’ to the plaintiff's claim cafyfbe read to ‘arise
out of’ conduct that would establish an epissl cause of action.Leleux v. United State4,78
F.3d 750, 756 (B Cir. 1999)(quotation omitted) See also Zelaya v. United Stat@8l F.3d
1315, 1333 (1'1 Cir. 2015)(same). However, ulike the scope of employment isstegleral law
controls the construction of § 268). Molzofv. United States502 U.S.301, 305 (1992)see
also Talbert v. United States932 F.2d 1064, 1066 {4Cir. 1991) (“Because the § 2680
exceptions define the limits of [the] statutory waiver, they must be construed as a mhatter o
federal, not state, la) (quotingHydrogen Technology Corp. v. United Sta&3] F.2d 1155,
1161 (' Cir. 1987). Thus, in construing thg 268@h) exceptionsthis Court‘must turn to the
traditional and commonly understood definition of the tort in question, consulting such
appropriate sources as thiestatement (Second) of Todrd federal cases construing the
exception.” Talbert 932 F.2dat 1066 (internal quotations omitted) (citinginited States v.
Neustadt,366 U.S. 696, 706 (1961), arimenezNieves v. United State682 F.2d1, 34
(1°'Cir. 1982)).

A battery istraditionally defined as any harmful or offensive contact resulting fronctan a
intended to cause such conta@eeRESTATEMENT (SECOND) OF TORTS 88 13and 16 (1965)
W. PAGE KEETON, ET AL., PROSSER ANDKEETON ONTORTS 8 9, at 3942 (Hornbook Series,
Lawyer’s Edition, 5th ed1984). “[l]t is immaterial that the actor is not inspired by personal
hostility to the other, or a desire to injure him.ERATEMENT (SECOND) OF TORTSS 13,cmit.c.

Theunderlying governmental conduct essentiiathe Kottman'’s claim cafairly be read

to arise out otonduct that would establishbattery, as battery igaditionaly and commonly

11



undestood. That is, in the course of bringing Kottman’s attention to her preparation of the
patient for surgery, the dtor intentionallyand forcefully placed his hand okottman’s back
The FTCA explicitly preserves the sovereign immunity of the United Statesuits involving
claims of battery.§ 2680(h). Therefore Kottman’sclaim ofbatteryagainst the United States for
the conduct of its employerust be dismisseldecause the United States is entitled to sovereign
immunity. SeeSmith,507 U.S. at 199, an@elestine,841 F.2d at 852.See also Zuzul v.
McDonald, 98 F.Supp.3d 852,865 (M.D.N.C. 2015) (a V.A. hospital physician pushed a nurse
away from a patient’s bed during a disagreement about the medication thatysheap had
ordered the nurse to administer; the nurse’s claim for battery was thebefoesl under
28U.S.C. § 2680(h));r&d Folley v. Hendersgnl75 F.Supp.2d 1007, 1015 (S.D. Ohio 2001) (a
U.S. Postal Service employee was the victim of unwanted, sexual touchingwaykars; the
employee’s battery claims were therefore barred under 28 U.S.C. § 2680(h)).
2. The United Statess immune from any negligent supervision claim

Kottman further alleges in the First Amended Complaint that the United States is liable
for its negligent supervision of Dr. Schmaltz. Specifically, she allegds hinabehaved
inappropriately onprior occasions in the VA operating room,” once “barg[img] shouting
orders,” andhrew a medical instrument that strutle OperatindRoom Nurse Managefwas
such araccomplished surgebdthat the VA ‘ignoredreports of his operating room behavior; and
specifially the incident of throwing anedical device that struck a-@eorker’; “should have
foreseen that Dr. Schmaltz’s conduct would eventually result in injury” due tthitljie stress
level” in an operating room; andegligenly failed “to take action to cdrol the conduct of

Dr. Schmaltz following the det@ration of his behavior in theperating room, especially after

12



the outburst when the medical device was thrastmking a ceworker?” Doc. 10, p. 411 23-
26. The United Statealsohas sovereign imuomity from this claim.
The Supreme Court has twice considered the meaning and scope of the FTCA’s bar

against claims arising out of an assault or battémyUnited States v. Shearet73 U.S. 52, 53
54 (1985), the mother of a deceased serviceman, who had been kidnapped and murdered by a
fellow serviceman with a known history of violence, brought an &A&Ction against the United
States for negligently failing to exercise a reasonable degree of comirothe assailant and to
warn others of his dangerousnesafter noting that it was clear that the plaintiff's negligent
supervision claim arose out afbattery, which was “the immediate cause of [the serviceman’s]
death and, consequently, the basis of [her] claim,” a plurality of the Court concludebethat
claim was barred b§ 2680(h):

[Plaintiff] cannot &oid the reach o 2680(h)by framing her

complaint in terms of negligent failure to prevent the assault and

battery. Section 2680(hyloes not merely bar clainfigr assault or

battery; in sweeping language it excludes any ckaiising out of

assault or battery.We read this provision to cover claims like

[plaintiff's] that sound in negligence but stem from a battery

committed by a Government employee.
Id. at 54-55. The plurality opinion further noted that Congress apparently “believed that
8 2680(h)would bar claims arising out of a certain type afttial situatior-deliberate attacks
by Government employeesld. at 55 A majority of circuits, including the Eighth Circuit, have
adopted and applied ti&hearemplurality’s view. SeeWestcott v. City of Omah801 F.2d 1486,
1489 (&' Cir. 1990) Al Ahimari v. CACI Int'l, Inc.,679 F.3d 205, 236 (4Cir. 2012) Leleux,
178 F.3d at 75@-ranklin v. United State992 F.2d 1492, 1498 (T(Cir. 1993) Kugel v. United
States, 947 F.2d 1504, 1507 (D.Cir.1991) Guccione v. United State847 F.2d 1031, 1034

(2" Cir. 1988) andMetz v. United Stateg88 F.2d 1528, 15334 (11" Cir. 1986) See also

13



Borawski v. Hendersor265 F.Supp.2d 475, 485 (D.N2003) (“The majority of the circuits
addressing the meaning of the ‘arising out of’ clause have adopteshdeer[ | plurality
view....").

Three years after its decision$mearerthe Supreme Court clarified th&t2680(h)does
not bar negligence claims related to an assault or battery committed byrangentemployee
if the government has breached an affirmative duty that is “entirely independetiteof [
tortfeasor’'s] employment status,” such that “the employment status osshdaat has nothing
to do with the basis for imposing liability on the Governmerffieridan v. United State4387
U.S. 392, 40402 (1988) In Sheridanan intoxicated, offluty naval medical aideCarr, fired a
rifle into a car on a public street near the Bethesda Naval Hospital, ghjinenplaintiffs Id. at
393-95. Earlier that evening, three naval corpsnfed found Carr “lying face down in a
drunken stupor on the concrete floor of the hospital building” and attempted to take him to the
emergency room, buvhen Carr brandished a riflehey fled and took no “further action to
subdue [him]” or “alert] ] the appropriate authorities that he was heavily aated and
brandishing a weapon.Id. at 395 The plaintiffs sued the federal government under the FTCA,
alleging that their injuries were caused by the negligence of the three corpsalewing Carr
to leave the hospital with a loaded rifle in his possessldnat 394-95. The Supreme Court
held that the plaintiffs’ negligence claim was not barred by the FTCA’stiotexh tort exception
because the basis for the government's potential liability “@asrely independent of Carr’s
employment status.’ld. at 401 The Court explained that the government could be held liable
even “if Carr had been an unemployed civilian patient or visitadhe hospital” because the
naval corpsmen had assumed a Good Samaritan duty to act “in a careful mannettariyp

undertaking to provide care to a person who was visibly drunk and visibly armed,” and the

14



government had otherwise adopted regulations that both prohibited the possession ofdinearms
the naval base and required all personnel (the corpsmen included) to report theepoésary
firearms. Id. at 401-02.

Taken togetherShearerand Sheridanstand for the proposition that negligence claims
related to a government employee’s assault or battery are barge2a®p(h)unless the claimed
“negligence arose out of an independent,eeetient duty unrelated to the employment
relationship between the tortfeasor and the United StaRiBliigsley v. United State251 F.3d
696, 698 (& Cir. 2001) (quotind_eleux,178 F.3d at 757

Here, Kottman’s negligent supervision claim against the United States is blayred
8 2680(h)because it stems fronm allegedbattery committed by Dr. SchmaltzAny duty on the
part ofthe United State® prevenit is dependent otine United State®mployment relationship
with the doctor. Kottman’s negligen supervisionclaim is thereforebarred by the FTCA’s
intentional tort exception. See, e.g., Billingsley251 F.3d at 698(“To find the government
liable for negligent hiring and supervision of an employee who commits a ¢oitl irustrate
the purpose of 8 2680(vhich is to bar suits resulting from deliberate attacks by Government
employees.”) (quotation omittedeleux,178 F.3d at 7568 (barring claims against the United
States fomegligently failing to prevent an enlisted petty officer from transmittinge@ereal
diseasdo the plaintiff because the government had no “duty to protect her independent of its
employment relationship with [the petty officer]Tranklin, 992 F.2d at 1499 (barring claim
against the United States for negligently failing to prevent medical persoonelperforming
unauthorized surgery because “the government would have no potential liability if ribe for
fact that those responsible foretintentionally tortious medical care ... were VA employees”);

Guccione, 847 F.2d at 1037 (barring claim against the Uneates for negligently failing to
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supervise an undercover federal agent because the government had “no speciafivaf duty’
to protect [the plaintiff] independent of [its] duty to supervise its agenésifl,Borawski, 265
F.Supp.2d at 486 (“[B]ecause the Postmaster General's potential liabilitygligeree for
Fisco’'s alleged intentional torts depends upon her status as an@®evér employee, we
conclude that the Postmaster General is immune from Borawski’'s nedligagtandretention
claim.”).

This Court therefore lacks subjemiatter jurisdiction oveKottman’s negligence claim
againsthe United States.

D. Kottman’s constitutional allegations fail.

Kottman finally allegesthat denying her relief herein would violate her right under the
United States and Missouri constitutionSoc. 10, pp. 6. The allegations do not change the
foregoing.

The United States Supreme Cobds expressly acknowledged that operation of the
Westfall Act and the exceptions to the FTCA’s sovereign immunity wateer‘[leave a]
plaintiff without aremady.” Levin v. United States133S. Ct. 1224,1234 (2013) See &0
Guterrez de Martinex. Lamagno515 U.S. 417, 427, 115@&. 2227, 22331999 (“When the
United States retains immuniy from sut, certfication disams plaintiffs [and tf|hey ma not
proccedaguinst the Untied States,nor mg they pursie theenployee shidled by cetification.”),
and United States vSmth, 499 U.S. 160, 1& and 175(1991f*Congressrecognzed that the
required substitutionof the United States asthe defendant intort auits filed against Government
employeeswould sametimesforeclose dort plaintiff's recovey altogethe.”; “This congressional
intent wes clealy implementeduy [the Westfall Act] and we ag doligedto give it effed.”).

Simply put, “Congess’s power to maintain orto waive soveregn immunty for suts
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against he govenment is absobe and is inherent in the government’s status aovergn.”
Schneidew. United States27 F.3d 1327, 1332 t(‘8Cir. 1999; andHeéller v. United States776
F.2d 92, 98(3d Cir. 1985(same). See &0 Lyrchv. United Sates 292 U.S. 571, 81(1934)
(“[Clonsent to suethe United Sttesis a ivilege acorded,not thegrantof a propety right
proteted by the Rfth Amerdment’), and Wilsonv. Big SandyHedthcare,Inc., 553F. Syop. 2d
825, 835 E.D. Ky. 2009 (“A plaintiff hasno vestedightin any potenal tort daim for damages
under statelaw. This is true egnwhenthe substution of the United Sttesreaults in denal of
the daimant’s causef action.”),aff'd sub nom., Wéonv. Big SandyHedth Care,Inc., 576 F.3d
329(6™ Cir. 2009).

Furthermore, the Supremacy Clause of the United States Constitution iteslsiate
law that “interferes with or is contrary to federal lawtee v. Bland369 U.S. 663, 666 (1962)
U.S. Const. art VI, cl. 2As discussed above, the Westfall Acovidesfederal employeswith
absolute immunity from tort claims arising ouf acts performed within the scope of
empdoyment; requires thahe United Statesbe substuted as thgaty deferdant if the conduct
complained of was committed withithe scope of employment; and requires such actions
pending in state court to be removedhe distict cout. 8 2679(d)(}, (2). The FTCA provides
a limited waiver of the United States’ sovereign immunity with respect to taimsg) and
establisheslimited exceptionsto the waiver. Even if Missouri law provided broader
protections than these federal laws, the federal laws are supr&ee.also Nistenderk v.
McGee,225 F.Supp. 881, 8823 (W.D. Mo. 1963) (acknowledging that once United States
was sibstituted for federal employee and case would proceed under the FTCAsl fieaer

controlled due to Supremacy Claus@herefore, the constitutional allegations fail.
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E. Remaining arguments.

In view of the foregoing, the Court need not reach the UnitedeStalternative
arguments for dismissal based on the Federal Employees’ Compensation Act,. 8818,
et seq. and the “discretionary function exception” to the FTCA, 28 U.S.C. § 2680(a). Doc. 14,
p. 6, n.3, and Doc. 20, p. 2.
V. Conclusion

Defendarg United States of America afichard Schmaltg motion to dismiss, Doc. 8,
is granted with prejudice.

s/ Nanette K. Laughrey

NANETTE K. LAUGHREY
United States District Judge

Dated: September 22017
Jefferson City, Missouri
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