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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

DIANA MARIE OSTRANDER, )
Plaintiff,
V. No. 4:17-cv-4028-WJIE

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,

N N N N N N N

Defendant. )
ORDER

Plaintiff Diana Marie Ostnder seeks judicial reviéwof a final administrative decision
of the Commissioner of Social Security (tG®@mmissioner) denying helisability insurance
benefits (DIB) under Titlell of the Social Secuty Act, 42 U.S.C. 88 40l seq, and
Supplemental Security Incom&$%I) benefits under Title XVI ofthe Social Security Act, 42
U.S.C. 88 138kt seq. Ms. Ostrander contends thae tadministrative record (AR) does not
contain substantial evidence to support the Casioner’'s decision that she was not disabled
during the relevant period. For the reasons that follow, the Commissioner’s decision will be
reversed and remanded for further consitien and development of the record.

Background

Ms. Ostrander has previously workedtire food industry aboth Wendy’s and Sonic
Drive-In, where she was both a carhop anchagar. AR 16-17. Ms. Ostrander filed her
application for DIB and SSI on July 8, 2014, altegia disability onset date of June 13, 2014.
AR 14. She contends that she is disabpetnarily due to the mental impairment of
schizophrenia, which causes her to suffer fraditary and visual halkinations and paranoia.
AR 20. Ms. Ostrander’s claims were initiatignied on September 17, 2014. AR 14. She then
requested a hearing before an Administraiiaav Judge (ALJ). ALJ Stephan Bell held a
hearing on February 5, 2016, inlG@mbia, Missouri. AR 14. MdOstrander was represented by
counsel at the hearing. AR 14. The ALJ e decision on March 1, 2016, in which Ms.
Ostrander’s claim was denied. AR-26. Ms. Ostrander sougfaview by the Appeals Council,

1 With the consent of the parties, this cases assigned to the UnitStates Magistrate
Judge pursuant to the prowss of 28 U.S.C. 8 636(c).
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which denied review on December 20, 2016. AR 1-3. Thus, the ALJ’s decision stands as the
final decision of the Commissioner.

On February 27, 2017, Ms. Ostrander filed a complaint (Doc. 5) in this Court seeking
review of the Commissioner’'s decision. Theecagas originally asghed to United States
Magistrate Judge Matt J. Whitwthr The case was reassigned to the undersigned (Doc. 15) on
August 31, 2017. The parties, shottiereafter and within 14 dayspnsented to the exercise of
jurisdiction (Doc. 17) by the undegeed. The parties have fullyibfed the issues and an oral
argument was held on January 23, 2018.

Disability Determination and the Burden of Proof

Under the authority of the Social Securfgt, the Social Security Administration has
established a five-step sequehgxaluation process for deterrmg whether an individual is
disabled. 20 C.F.R8§ 404.1520(a) and 416.920(a); See iKivb Astrue, 500 F.3d 705, 707 (8th

Cir. 2007). The steps are followed in order. If it is determined that the claimant is or is not

disabled at a particular step of the evaluation process, the evaluation then will not go on to the
next step.

At step one, the Commissioner must deteexwhether the claimant is engaging in
substantial gainful activity. 20 C.F.R. 88 40320(a)(4)(i) and 416.920(a)(. Substantial
gainful activity (SGA) is defined as work activity that is both substantial and gainful.
“Substantial work activity” is wik activity that involves doingignificant physical or mental
activities. 20 C.F.R. 8§ 404.1572(a). “Gainful wadtivity” is work that is usually done for pay
or profit, whether or not a privfis realized. 20 C.F.R. § 404.1572(Hf the claimant is engaged
in SGA, then the claimant is not disabl@®. C.F.R. 88 404.1520(a)(4)@nd 416.920(a)(4)(i).

If the claimant is not engaging in SGAgthnalysis proceeds to the second step.

At step two, the Commissioner must determine whether the claimant has a medically
determinable severe impairment that significahthjts the claimant’s physical or mental ability
to perform basic work activés. Dixon v. Barnhart, 353.8d 602, 605 (8th Cir. 2003). An

impairment or combination of impairments is not severe when medical and other evidence

establish only a slight abnormality or a combima of slight abnormalities that would have no
more than a minimal effect on an individual'sli§p to work. Kirby, 500 F.3d. at 707; 20 C.F.R.
88 404.1521 and 416.921. If the claimant does haate a severe medically determinable



impairment or combination of impairments, thaiclant is not disabled. If the claimant has a
severe impairment or combination of impairngihe analysis proceeds to the third step.

At step three, the Commissioner must datee whether the claimant’s impairment or
combination of impairments is o severity to meet or medically equal the criteria of an
impairment listed in 20 C.F.R. Part 404, Subpart P appendix 1. 20 C.F.R. 88 404.1520(d),
404.1525, 404.1526. If the claimant’s impairment or doatibn of impairments is of a severity
to meet or medically equal the criteria oflisting and meets the duration requirement, the
claimant is disabled. If it does notethnalysis proceeds to the next step.

At step four, the Commissioner will assethe claimant’s redwal functional capacity
(RFC) to determine the claiméntability to do physical andnental work activities on a
sustained basis despite limitations from claimant’s impairments. 20 C.F.R. 88 404.1520(a(4)(iv),
404.1545(a)(4), 416.920(a)(4)(iv), 416.9484). The claimant is responsible for providing
evidence to the Commissioner, but then@assioner is responsible for developing the
claimant's complete medicaistory, arranging for consuttee examination, and assisting
claimant with gathering othenedical evidence. 20 C.F.B§ 404.1545(a)(3) and 416.945(a)(3).

If a claimant retains the RFC to perform pastvafd work, then the claimant is not disabled. If
the claimant is unable to do any past relevankven does not have any past relevant work, the
analysis proceeds to théifi and last step.

At step five, if the claimant’s RFC will not allow the claimant to perform past relevant
work, then the burden shifts to the Commissionetat@rmine whether the claimant is able to do
any other work considering ctaant's RFC, age, education, and work experience. If the
claimant is able to do other work, the claimamas disabled. If the clmant is not able to do
other work and meets the duration requirememt,ctaimant is disabledAlthough the claimant
generally continues to have therden of proving disability athis step, a limited burden of
going forward with the evidenceifik to the Commissioner. lorder to support a finding that a
claimant is not disabled at thesep, the Commissioner is respitaes for providing evidence that
demonstrates that other work exists in significant numbers in the national economy that the
claimant can do given the RF&ge, education, and workperience. 20 C.F.R. 88 404.1512(qg),
404.1560(c), 416.912(g) and 416.960(c); (Doc. 5).



The ALJ’s Findings
The ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social Security Act through June
30, 2018.

2. The claimant has not engagedsubstantial gainful activitgince June 13, 2014, the alleged
onset date. (20 CFR 404.15&1seq. and 413.97 &t seq.).

3. The claimant has the following severe inmpeent: schizophrenia. (20 CFR 404.1520(c) and
416.920(c)).

4. The claimant does not have an impairmentcombination of impairments that meets or
medically equals the severity of one of tis¢ed impairments in 20 CFR Part 404, Subpart P,
Appendix 1. (20 CFR 404.1520(&)04.1525, 404.1526, 416.920(d), 416.925, and 416.926).

5. The claimant has the residutainctional capacity to perform a full range of work at all
exertional levels but with the following norertional limitations: never be exposed to
unprotected heights or moving ai@anical parts; occasionalbperate a motor vehicle as a
job duty; limited to simple, routine tasks darsimple work-related decisions; and could
occasionally interact with supervisors, coworkers, and the public.

6. The claimant is unable to perform anyspeelevant work. (20 CFR 404.1565 and 416.965).

7. The claimant was born on March 10, 1981, and ®a years old, which is defined as a
younger individual age 18-49, on the allegesadility onset date(20 CFR 404.1563 and
416.963).

8. The claimant has at least a higthool education and is alitecommunicate in English. (20
CFR 404.1564 and 416.964).

9. Transferability of job skills is not material tbe determination of disability because using
the Medical-Vocational Rules as a framewodpports a finding that the claimant is “not
disabled,” whether or not the claintahas transferdd job skills. Gee SSR 82-41 and 20
CFR Part 404, Subpart P, Appendix 2).

10. Considering the claimant’s age, education, wexgerience, and residual functional capacity,
there are jobs that exist gignificant numbers in the natidreconomy that the claimant can
perform. (20 CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).

11.The claimant has not been under a disability, ekt in the Social Security Act, from June
13, 2014, through the date of this demisi(20 CFR 404.1520(g) and 416.920(g)).



Standard of Review
The Eighth Circuit has set fortine standard for the federeburts’ judicial review of
denial of benefits, as follows:

Our role on review is to determine whetltee Commissioner’s findgs are supported by
substantial evidence on the record as a ahoBubstantial evidence is less than a
preponderance, but is enough that a reasenalohd would find it adequate to support
the Commissioner’s conclusion. In determinwligether existing evide® is substantial,
we consider evidence that detracts from @ommissioner’s decision as well as evidence
that supports it. As longas substantial evidence ithe record supports the
Commissioner’s decision, we may not reveitsbecause substantial evidence exists in
the record that would haveupported a contrary outconme because we would have
decided the case differently.

Baker v. Barnhart, 457 F.3d 882, 892 (8th 2006).

The claimant has the initial burden of estabhghihe existence of disability as defined
by 42 U.S.C. § 423(d)(1). _See Roth v. Shalala, 45 F.3d 279, 28€i(8tP95). To meet the
statutory definition, “the claimamhust show (1) that he has a medically determinable physical

or mental impairment which will either last forlaast twelve months or result in death, (2) that
he is unable to engage in any substantial gaintiligg and (3) that this inability is the result of
his impairment.”_McMillian v. Schweiker, 697 F.2d 215, 220 @ith 1983).

When reviewing the record to determinehtre is substantial &ence to support the

administrative decision, the court considéne educational background, work history and
present age of the claimant; subjective compdamf pain or other impairments; claimant’s
description of physicaactivities and capadliiies; the medical opimins given by treating and
examining physicians; the corroboration by thirdtiga of claimant’s impairments; and the
testimony of vocational experts when based upaper hypothetical questis that fairly set
forth the claimant’'s impairments. McMillian, 697 F.2d at 221.
Discussion

Ms. Ostrander primarily asserts remand is prapehis instance for two reasons: (1) the
ALJ failed to adequately account for Ms. Ostrarglenoderate limitationsn concentration,
persistence, or pace when determining her RFC; and (2) the ALJ did not properly weigh the
medical opinion evidence of record. The Goweent has responded in opposition asserting that
substantial evidence supports the determinations made by the ALJ, and therefore affirmance is

proper. After considet@n of the parties’ arguments and # feview of the ecord, this Court



finds the decision of the ALJ is not supported by substantial evidence on the record as a whole,
and should be reversed and remanded for fudbiesideration and development of the record.

Ms. Ostrander alleges the ALJ failed to adeglyaaccount for her moderate limitations
in concentration, persistence, or pace whenraéténg her RFC. Specifically, she alleges that
the ALJ limited only the complexity of the dla Ms. Ostrander could perform, but did not
incorporate limitations for her ability to timeand appropriately complete work tasks.

At step three of the sequential analysisewltonsidering the pageaph B criteria, the
ALJ stated, “[t]he evidence in¢hrecord, including the testimony thfe claimant at the hearing,
shows that the claimant has some difficultysmstaining focus, attention, and concentration
sufficiently long enough to permit the timelyd appropriate completion of tasks commonly
found in work settings.” AR 19. However, @ determining Ms. Ostrander’s RFC, the ALJ
only limited her to “simple, natine tasks and simple worlelated decisions.” AR 20.

Here, the Court finds the ALJ failed to gdately account for Ms. Ostrander’'s moderate
limitations in concentration, persisi, or pace, in that the Alidiled to include limitations for
her ability to timely and approptely complete tasks commonlgund in work settings, an area
in which the ALJ clearly found Ms. Ostrander had limitations. See Porter v. Colvin, No.4:14-
CV-00813-NKL, 2015 WL 3843268, at *7 (W.DMo. June 22, 2015) (“While the RFC
accommodates for Porter’s need for ‘simplepetitive and routine tasks,” it does not say

anything about her limited ability to complet@sks in a reasonable timeframe. As the ALJ
clearly found this limitation to be significart,should have been included in the RFC...").

Therefore, the Court finds that substanégidence on the record as a whole does not
support the determinations made by the ALJ.e Tourt further finds that remand is proper in
this instance so that the record can be nfollg developed as it relates to Ms. Ostrander’s
moderate limitations in concentration, persistencgace, her ability complete tasks in a timely
and appropriate manner, and tlifeet these limitations might havan her ability to sustain full
time employment.

Conclusion

For the reasons set forth herein, and thsiséed on the record during the January 23,

2018 oral argument, the Court finds that then@ossioner’'s determination that Ms. Ostrander

was not disabled is not suppattbéy substantial evidence on thecord as a whole, and is



therefore reversed and remanded for furthensaeration and development of the record.
Judgment shall be entered in fawdiPlaintiff and against Defendant.

Accordingly,

IT IS, THEREFORE, ORDERED that the d&ioin of the Commissioner is reversed and
remanded for further consideration and deprlent of the record as set forth herein.

Dated this 27th day of JanuaB®Q18, at Jefferson City, Missouri.

L

WILLIE J. EPPS, JR.
United States Magistrate Judge



