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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

MISSOURI HOSPITAL ASSOCIATION, )
Plaintiff,

V. Case No. 2:17-CV-04052-BCW

ERIC D. HARGAN,

Acting Secretary, United States Department of
Health & Human Services, et al.,!

N N N N N N N N N

Defendants.

OPINION AND ORDER

Before the Court are Plaintiff's Math for Summary Judgment (Doc. #38) and
Defendants’ Motion for Summary Judgment (Doc. #41). The Court, being duly advised of the
premises, grants Plaintiff's motn and denies Defendant’s motion.

BACKGROUND

Plaintiff the Missouri Hospital Associationtfie MHA”") seeks declatory relief under
the Administrative Procedure Act, 5 U.S.€.553, against Defendantse Secretary of the
United States Department of Health and Hon&ervices, the Administrator for Medicare &
Medicaid Services, and the Centers for Medicand Medicaid ServiceECMS”), relating to
Defendants’ calculation of theospital-specific limit of the Mgicaid Disproportionate-Share
Hospital program (“DSH"), 42 U.S.C. § 1398 seq.

The MHA alleges five claims against Defamts, as follows: (I) Defendants’ online
responses to Frequently Asked Questions 3B3nh(“the FAQs”) viola¢ 5 U.S.C. § 706(2)(D)
for failure to follow legally required procedurdd) the policies reflectedh the FAQs violate 5

U.S.C. 8 706(2)(C) because theg ar excess of Defendants statytauthority; (1) the policies

! Acting Secretary Eric D. Hargan is substitutedThomas E. Price. Fe®. Civ. P. 25(d).
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reflected in the FAQs violate 5 U.S.C. § 7069 because they are donsistent with the
unambiguous language of 42 U.S.C. § 1396r¥M) the 2017 version 42 C.F.R. § 447.229 (“the
Final Rule”) violates 5 U.S.(8 706(2)(C) because the regulation is in excess of Defendants’
statutory authority; and (V)atlaratory relief pursuant 8 U.S.C. § 2201. (Doc. #3).

Initially, the MHA also sought to prelimarily enjoin Defendaist from enforcing,
applying, or implementing the FAQs and the FiRale. Thereafter, the parties agreed the
motion for preliminary injunction should be sé&my pending resolution of cross-motions for
summary judgment. The parties’ competing miesi for summary judgment were fully briefed
on September 8, 2017.

On October 3, 2017, the parties appearedfal argument on their respective motions.
The MHA appeared through counsel, Barbd@aA. Eyman and Robert Ryan Harding.
Defendants appeared through counsel,tkiasWolfe and Matthew N. Sparks.

UNCONTROVERTED FACTS

In 1965, Congress established tfledicaid Act, 42 U.S.C. § 1396t seq., to provide
federal government financial support to stateegpments funding medical care for low-income
families, the elderly, and persons with disabilities.

State participation in Medicaid is optional.dfstate elects to participate, however, it is
bound to comply with the Medicaid Act and regidas promulgated by the Secretary of the
Department of Health and Human Services.

Each state participating in Miaid administers its own @gram under a plan that is
subject to prior approval by the Departmeait Health and HumarServices’ Centers for
Medicare & Medicaid Services (“CMS”). Afterdhstate’s plan is approved by CMS, the federal

government reimburses part of the cost incubredhe state in providing medical treatment to



Medicaid-eligible patients. Thigeneral partial federal reimbursement is referred to as federal
financial participation (“FFP”).

In 1981, Congress amended the Medicaid Adhttude the DSH program, 42 U.S.C. §
1396r-4. Under the DSH program, hospitals providimegical care to a “dgoportionate share”
of Medicaid-eligible individuals could be reimbursed for treatment costs in addition to their FFP.

While states have discretion to determine how to implement the DSH program
provisions, Congress has set forth certairugtay limitations. For example, 42 U.S.C. 88 1396r-
4(f) establishes, on a state-biate basis, the annual maximamount of DSH program funding
that a particular state may receive. A state’s $jgdonit equates to a finite pool of federal DSH
program funds within the state, which is allocatanong all hospitals within the state that are
eligible for DSH program fund&ligibility for DSH program fundsire determined by the state’s
Medicaid plan, subject to bad federal requirements.

Additionally, 42 U.S.C. 8§ 1396r-4(g)(1)(A) tseforth the annual maximum amount of
DSH program funding that a particular hidap may receive. This hospital-specific limit
(“HSL") calculation, established by Congregwovides that DSH fuds going to a certain
hospital may not exceed

the costs incurred during the year of furnishing hospital services (as determined

by the Secretary and net of paymenisder [the Medicaid Act Chap. 7,

Subchapter XIX], other than under tlsisction, and by uninsured patients) by the

hospitals to individuals o either are eligible fomedical assistance under the

State [Medicaid] plan or have no heaitisurance (or other source of third party

coverage) for servicesqvided during the year.
42 U.S.C. § 1396r-4(g)(1)(A).

In 2003, Congress enacted auditing angdoréng requirements for DSH program

participants. These added conditions are as follows:

(1) Annual reports and other requiremte regarding payment adjustments



With respect to fiscal year 2004 and each fiscal year therehieSecretary shall
require a State, as a condition of iigrey a payment under section 1396b(a)(1) of
this title with respect to a payment astiment made under this section, to do the
following:

(2) Report
The State shall submit an annual neplbat includes the following:

(A)  An identification of each disproportioteashare hospital that received a
payment adjustment under this sectimm the preceding fiscal year and the
amount of the payment adjustment madsuoh hospital for the preceding fiscal
year.

(B)  Such other information as the Secrgtdetermines necesyao ensure the
appropriateness of the payment adjustteemade under this section for the
preceding fiscal year.

(2) Independent certified audit

The State shall annually submit to the Secretary an independent certified audit
that verifies each of the following:

(A) The extent to which hospitals in the State have reduced their
uncompensated care costs to refle@ tbtal amount of eimed expenditures
made under this section.

(B) Payments under this section to hospitatt comply with the requirements
of subsection (g) athis section.

(C) Only the uncompensated care costs of providing inpatient hospital and
outpatient hospital services to individuaescribed in paragraph (1)(A) of such
subsection are included in the calcuatiof the hospital-specific limits under
such subsection.

(D) The State included all paymentsnder this subchapter, including
supplemental payments, in the calculation of such hospital-specific limits.

(E) The State has separately documented wetained a record of all of its
costs under this subchapter, claimedpenditures under this subchapter,
uninsured costs in determining paymeadfustments under this section, and any
payments made on behalf of the uninsuiredn payment adjustments under this
section.

42 U.S.C. § 1396r-4(j)(1)-(2).



In 2008, CMS issued a rule “set[ting] forthetdata elements necegs#éo comply with
the requirements of Section 1923(j) of the So&aturity Act (Act) related to auditing and
reporting of disproportioria share hospital payments undeat&tMedicaid programs.” Medicaid
Program; Disproportionate Share Hospi®ayments, 73 Fed. Reg. 77904, 77904 (Dec. 19,
2008). This “2008 Rule” states:

8§ 447.299 Reporting requirements.

[.. ]

(c) Beginning with each State’s Medicafitate plan rate year 2005, for each
Medicaid State plan rate year, the Statgst submit to CMS, at the same time as
it submits the completed audit required under 8§ 455.204, the following
information for each DSH hospital to wh the State made a DSH payment in
order to permit verification of the pppriateness of such payments:

[...]

(9) Total Medicaid IP/OP Payments. Provitie total sum of items identified in 8§
447.299(c)(6), (7) and (8)

(10) Total Costs of Care for Medical®/OP Services. The total annual costs
incurred by each hospital for furnishing inpatient hospital and outpatient hospital
services to Medicaid eligié individuals. [. . . .]

(11) Total Medicaid Uncompensatedr€aThe total amount of uncompensated
care attributable to Medicaid inpatiemidaoutpatient services. The amount should
be the result of subttiing the amount identifieth § 447.299(c)(9) from the
amount identified in 8 447.299(c)(10). &huncompensated care costs of
providing Medicaid physician serviceannot be included in this amount.

(12) Uninsured IP/OP revenue. Total annual payments received by the hospital by
or on behalf of individuals with no souroéthird party coverage for inpatient and
outpatient hospital services they receivVais amount does not include payments
made by a State or units laical government, for semés furnished to indigent
patients.

(13) Total Applicable Section 1011 Payments. Federal Section 1011 payments for
uncompensated inpatient and outpatibpospital services provided to Section

% Subsection (c)(6) addresses “IP/OPditaid fee-for-servicFFS) basic rate payments,” (c)(7) addresses “IP/OP
Medicaid managed care organization payments,” and (c)(8) addresses “Supplemental/enhanced Medicaid IP/OP
payments.”



1011 eligible aliens with no source ofrth party coverage for the inpatient and
outpatient hospital services they receive.

(14) Total cost of IP/OP care for the uninsd. Indicate the total costs incurred

for furnishing inpatient hospital and outet hospital services to individuals

with no source of third party coverage the hospital services they receive.

(15) Total uninsured IP/OP uncompensatade costs. Totahnnual amount of

uncompensated IP/OP care for furnmghiinpatient hospitaand outpatient

hospital services to Medicaid eligible individuals and to individuals with no

source of third party coverage for the hospital services they receive. [. . . .]

(16) Total annual uncompensated care costs. The total annual uncompensated care

cost equals the total cost of care ofnighing inpatient hosial and outpatient

hospital services to Medicaid eligible individuals and to individuals with no

source of third party coverage for the pitsl services they receive less the sum

of regular Medicaid FFS rate paynmgnMedicaid managed care organization

payments, supplemental/enhanced Medigagiments, uninsured revenues, and

Section 1011 payments for inpatiemtd outpatient hqital servicesThis should

equal the sum of paragraphs (c)(1hdac)(15) subtracted from the sum of

paragraphs (c)(9), (c)(12hd (c)(13) of this Section.

[....]

42 C.F.R. 8§ 447.299(c) (2008); 73 Fed. Reg. at 78150Inder this 2008 Rule, if, beginning in
2011, an audit reveals that a particular Disd$pital received feddréunds through the DSH
program in excess of its statutory HSL, thermants that exceed the HSL are categorized as
overpayments, and must either be redistributedther DSH hospitals within the state, or
refunded to CMS.

On January 10, 2010, CMS posted to its website “Additional Information on the DSH
Reporting and Audit Requirements,” which imdés a section containing Frequently Asked
Questions and CMS responses.

FAQ 33 asks whether costs associated witients with both Medicaid and private

insurance coverage should be included in the calculation of the DSH limit. CMS’s FAQ 33

response is as follows:



Days, cost, and revenues associated \pdhients that are dually eligible for
Medicaid and private insurance should ipeluded in the calculation of the
Medicaid utilization rate fothe purposes of determining a hospital eligible to
receive DSH payments. Section 1923(§)){ibes not contain an exclusion for
individuals eligible for Mediaid and also enrolled in private health insurance.
Therefore, days, costs, and revenues aatatiwith patients that are eligible for
Medicaid and also have pate insurance should be indked in the calculation of
the hospital-specific DSH limit. As Medichshould be the payer of law resort,
hospitals should also offset both Medicar third-party revenue associated with
the Medicaid eligible day against theosts for that day to determine any
uncompensated amount.

http://www.medicaid.gov/medicaid/financing-aneimbursement/downloads/part-1-additional-
info-on-dsh-reportig-and-auditing.pdf.

FAQ 34 asks whether costs associated wdalients with both Medicaid and Medicare
coverage should be included in the calculabbthe DSH limit. CMS’s response to FAQ 34 is
as follows:

Section 1923(g) of the Act defines hitapspecific limits on [federal financial
participation] for Medicaid DSH payments. Under the hospital-specific limits, a
hospital’s DSH payment must not exceed ttosts incurred by that hospital in
furnishing services during the year Medicaid and uninsured patients less
payments received for those patients. There is no exclusion in section 1923(g)(1)
for costs for, and payment made, on Welod individuals dually eligible for
Medicare and Medicaid. Hospitals thatlude dually-eligible days to determine
DSH qualification must also include the costs attributable to dual eligible when
calculating the uncompensated costs alieg Medicaid eligible individuals.
Hospitals must also take into accounympant made on behalf of the individual,
including all Medicare and Medicaid paymentade on behalf of dual eligible. In
calculating the Medicare payment for sees, the hospital would have to include
the Medicare DSH adjustment and angiestMedicare payments (including, but
not limited to Medicare IME and GME) with respect to that service. This would
include payments for Medicare allowablalgebt attributable to dual eligible.

http://www.medicaid.gov/medicaid/financing-aneimbursement/downloads/part-1-additional-
info-on-dsh-reportig-and-auditing.pdf.

On August 15, 2016, Defendants published ticamf proposed rulemaking, “clarifying
that the hospital-specific DSH limit is based only on uncompensated care costs.” 81 Fed. Reg.

53980, 53981 (Aug. 15, 2016). The notice specified ttiatproposed rule was not intended to



change the substance or opemataf the 2008 Rule, but rathénat the proposed rule would

change the 2008 Rule’s text iarder to make more explicit the Secretary’s “existing
interpretation that uncompensated care costhidle only those costs for Medicaid eligible
individuals that remain after accounting for pants received by hospitals by or on behalf of
Medicaid eligible individuals, including Methre and other third party payments that
compensate the hospitals for care furnisteduch individuals.” 81 Fed. Reg. 53980, 53981
(Aug. 15, 2016).

On April 3, 2017, after receiving vaus comments from the public, Defendants
published a final rule adopting the proposed (tllee Final Rule”). The Final Rule amends 42
C.F.R. § 447.299 to state that “costs incurred. .[a]re defined as costs net of third-party
payments, including, but not limited to, paymeoysMedicare and privatinsurance.” 42 C.F.R.
8§ 447.229(c)(20)(i).

The Final Rule took effect on June 2, 2017, stades that it provides clarification, such
that there is “no issue oftreactivity, or a need for adnsition period.” 82 Fed. Reg. 16115,
16118.

The State of Missouri participates inettiMedicaid programMissouri’s state plan
provides that overpayments of DSH funds revealedn audit will be returned to the State and
redistributed proportionately amg other DSH hospitals thateabelow their respective HSLs.
The state plan further providesathin the event that the Statannot redistribute any portion of
the recouped overpayments, the State will return the funds to CMS.

LEGAL STANDARD
Generally, a party is entitled to summary jodmt if it shows there is no genuine issue of

material fact and it is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). In this case,



however, the parties agree ther@dsgenuine issue of material faotd this case presents purely
legal issues. (Doc. #39 at 8; Doc. #42 at 27).

The parties also agree thtite legal issues presentadse under the Administrative
Procedures Act, 5 U.S.C. 8§ 5(8,seq. (“APA”). Under the APA, judtial review of an agency

decision is limited. Voyageurs Nat'| Parksgoc. v. Norton, 381 F.3d 759, 763 (8th Cir. 2004).

The scope of judicial review of an agency decision is as follows:
To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of lavnterpret constitutional and statutory
provisions, and determine the meaning pleability of the tems of an agency
action. The reviewing court shall —
(1) compel agency action unlawfully witeld or unreasonably delayed; and

(2) hold unlawful and set aside agencyi@g, findings, and conclusions found
to be —

(A) arbitrary, capricious, an abuse dafiscretion, or otherwise not In
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, thority, or limitations, or short of
statutory right;

(D)  without observance of procedure required by law;
(E) unsupported by substantial evidenceainase subject tgections 556 and
557 of this title or otherwise reviewed on the record of an agency hearing

provided by statute; or

(F) unwarranted by the facts to the exterdttthe facts are subject to trial de
novo by the reviewing court.

In making the foregoing determinationse tbourt shall review the whole record
or those parts of it cited by a party and éwweount shall be taken of the rule of
prejudicial error.

5U.S.C. § 706.



Agency decisions are entitled to “a high degree of deference.” Voyageurs, 381 F.3d at

763 (quoting_Sierra Club v. Envtl. Prot. Agsn 252 F.3d 943, 947 (8th Cir. 2001). “If an

agency’s determination isugportable on any ramal basis, [this Qurt] must uphold it.”

Voyageurs, 381 F.3d at 763 (citing FriendsRothard-Gebaur Airparv. FAA, 251 F.3d 1178,

1184 (8th Cir. 2001); Creighton Omaha Reqg’l Health Care Corp. v. Bowen, 822 F.2d 785, 789

(8th Cir. 1987) (citing Blue Cross Assoe. Harris, 622 F.2d 972, 978-79 (8th Cir. 1980) (“A

reviewing court should not rejeateasonable administrative témpretation even if another
interpretation may also be reasonable.”). By @sif “[a]n agency interptation, however, that

is plainly erroneous or inconsistent with thgukation must be reverde Creighton, 822 F.2d at
789.

DISCUSSION
Both the MHA and Defendants assert a righ summary judgment based on the same

facts and the same law. In the administetthaw context, “[tjhecourt’'s job on summary
judgment is only to determine whether the Sexyes$ policy was consonanvith her statutory

powers, reasoned, and supported by substantidémse in the record.” N.H. Hosp. Ass’n v.

Burwell, Civ. No. 15-cv-460-LM2017 WL 822094, at *1 (D.N.H. Ma2, 2017) (citing Assoc.

Fisheries of Me., Inc. v. Daley, 127 F.3d 104, 10& @ir. 1997)). This Court must determine

whether the policies set forth in the FAQs&é8®#l Final Rule are proper under the APA.

The MHA argues: (1) the Final Rule and FA&s contrary to the unambiguous language
of the Medicaid Act and are in excess of Defants’ statutory authiby; (2) the FAQs are
unlawful as non-compliant with the APA’s nati@and-comment procedes; and (3) the FAQs
violate the APA because they conflict withe unambiguous language of the 2008 Rule. (Doc.

#39).

10



Defendants argue: (1) the MHA lacks stangdi (2) the Final Rule and FAQs are
consistent with the unambiguous language @f fhedicaid Act and a&r within Defendants’
statutory authority; (3) the FAQs were not sdbjto the APA’s notice-and-comment procedures;
and (4) the FAQs ar@nsistent with the unambiguous langeaf the 2008 Rule. (Doc. #42).

As an initial matter, the Court must address Defendants’ argument that the MHA lacks

standing to challenge the policies at is<igy of Clarkson Valley v. Mineta, 495 F.3d 567, 569

(8th Cir. 2007).

Defendants argue the MHA lacksanding to bring suit beagae the complaint does not
include specific allegations about which asaton member hospitals suffered harm or will
suffer harm as a consequence of the FAQFEinal Rule. Defendants argue the MHA has not
established Article Il standingecause although the MHA identifies several member hospitals
that will be injured by the policy articulatedtime Final Rule and in the FAQs, the MHA has not
provided admissible evidence of any memiv@spital’s particularized injury.

The issue of “standing is a jurisdictional prerequisite that must be resolved before
reaching the merits of a suit.” Id., 495 F.3d580. “To show standing under Article Il of the
U.S. Constitution, a plaintiff must demonstrateif@iiry in fact, (2) a casal connection between
that injury and the challengembnduct, and (3) the likelihootthat a favorable decision by the

court will redress the alleged injury.” lowaeague of Cities v. Envtl. Prot. Agency, 711 F.3d

844, 869 (8th Cir. 2013). With respect to the injuryact requirement, a gintiff must establish
an injury “that is (a) concrete and particularizett (b) actual or imment, not conjectural or

hypothetical.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-

81 (2000).

11



Because the MHA rather than an individual htaps the plaintiff in this case, “it also
must prove associational standing.” lowa ¢i@@, 711 F.3d at 869. “An assation has standing
to bring suit . . . when its members would otheerhave standing to suretheir own right, the
interests at stake are germandlfte organization’s purpose, andither the claim asserted nor
the relief requested requires the participatwdnindividual members irthe lawsuit.”_1d. The
MHA need only establish that any one of its member hospitals would have standing. Id. (citing

Warth v. Seldin, 422 U.S. 490, 511 (1975)).

The APA provides a cause of action for pidl review to anyonésuffering a legal
wrong because of an agency action, or adveisiédcted or aggrieved by agency action within
the meaning of a relevant statute . . . .” BIC. § 702. “When the suit is one challenging the
legality of government action or inaction . . . [ardplaintiff's asserted injury arises from the
government’s allegedly unlawful regulation . . soimeone else . . . it becomes the burden of the
plaintiff to adduce facts showingaththose choices have been oll e made in such manner as

to produce causation and permit eghability of injury.”_Lujanv. Defenders of Wildlife, 504

U.S. 555, 561-62 (1992). While at the pleading staglaintiff may estaish standing through

“general factual allegations of injury,” “teurvive a summary judgment motion, ‘he must set
forth [standing] by affidavit or other evidence specific facts.” lowa League, 711 F.3d at 869

(citing Mineta, 495 F.3d at 569).

In the amended complaint, the MHA allegéss a not-for-profit corporation that is
comprised of 145 Missouri hospitaend many of its member-hatgis rely heavily on the DSH
program to offset financial losses incurred in providing care to Medicaid-eligible patients who

are uninsured. The MHA alleges that the policy set forth in the FAQs and in the Final Rule will

12



have significant impact on the MHA member hodpitaho rely on federal funds to ensure the
hospital’s ability to povide quality care.

The MHA filed with its motion for summgrjudgment a declaration from Kimberly
Duggan, the Vice President of Medicaid andRlederal Reimbursement Allowance at the MHA
Management Services Corporation. (D@el0-1). The MHA assertbuggan’s declaration
authenticates its statement of mietefacts, and that this awghtication is rooted in knowledge
acquired through Duggan’s rolmanaging MHA members’ issuaglating to the Medicaid
program.

Additionally, the MHA filed thedeclaration of Larry KayseWice President of Finance
at one of the MHA’s member hospitals. Kaysedsclaration provides that Barnes Jewish
Hospital in St. Louis, Missourfwill be subject to the recoupmeof $5.9 million for fiscal year
2011 relative to the policy articulated the Final Rule and the FAQs. (Doc. #45-1).

In this case, the MHA has provided sufficient evidence to establish that at least one of its
member hospitals will be subject to recoupmef $5.9 million resulting from the policy
articulated in the Final Rule and the FAQs, sal¢he Court finds that the policy violates the
APA, such that the member hospital will not ldject to recoupment and injury will not result.
For these reasons, the Court finds theA/has established #cle Il standing.

A. THE MHA ISENTITLED TO SUMMARY JUDGMENT ON COUNTS| RELATIVE TO THE
FAQs.

The MHA asserts a right to summary judgment on Count | because the policy set forth in
the FAQs was not establisheddbgh proper procedure under the APA.

The APA provides that a reviewing court “8ha. . hold unlawful and set aside agency
action, findings, and conclusions found to be without observance gsrocedure required by

law.” 5 U.S.C. §8 706(D). An agency “rule” is “aamgency statement @feneral or particular

13



applicability and future effect designed to implememterpret, or prescrélaw or policy . . . .”

5 U.S.C. § 551(4). The APA provigéhat “notice of proposed ruteaking shall be published in
the Federal Register . . . ."l5.S.C. 8 553(b). When such notierequired, “the agency shall
give interested persons an opportunity to pamiigpn the rule making... .” 5 U.S.C. § 553(c).
“Rules issued through theotice-and-comment process are oftefierred to as ‘legislative rules’

because they have the force and effectwf’|®erez v. Mortg. Bankerdss’'n, 135 S. Ct. 1199,

1203 (2015) (Chrysler Corp. v. Brown, 441 U.S. 281, 302-303 (1979)).

However, “[n]ot all rules must be issd through the notice-and-comment process.
Section 4(b)(A) of the APA providethat, unless another statutatss otherwise, the notice-and-
comment requirement does not apfayinterpretive rules, general statements of policy, or rules
of agency organization, procee@uor practice.” Perez, 135 Gt. 1199, 1203-04 (citing 5 U.S.C.

8 553(b)(A)). The APA does not define the term “interpretive rule,” but such a rule is
characterized as one that is “issued by aenag to advise the public of the agency’s
construction of the statutes and the rules whielrinisters.” Id. at 1. “Interpretive rules do

not have the force and effect of law and am accorded that weight in the adjudicatory
process.” Id.

“The critical distinction between legislativand interpretive rules is that, whereas
interpretive rules simply state what the admintsteaagency thinks the statute means, and only
remind affected parties of existing duties, ad&give rule imposes new rights or duties.” lowa
League, 711 F.3d at 873. A legislative rule res(livlnen an agency eates a new legal norm
based on the agency’s own authority to engagaipplementary lawmaking, as delegated from
Congress . . . .” Id. “Expandinthhe footprint of aregulation by imposing new requirements,

rather than simply interpreting the legal neri@ongress or the agency itself has previously

14



created, is the hallmark of legislative rules.” Id. “Whether or not a binding pronouncement is in
effect a legislative rule that should have beahjected to notice armbmment procedures thus
depends on whether it substantively amendsdds do, versus simply interpreting the contours
of, a preexisting rule.” 1d.

In this case, the FAQs provide that a etaglculating the DSH limit for a particular
hospital must subtract, from the costs incurreproviding hospital services to Medicaid-eligible
patients, any payments received from privasguiars and Medicare. The parties do not dispute
that the FAQs did not go througiotice-and-comment procedures.

Defendants assert that the FAQs are imtdiye because theyarify how the 2008 Rule
applies with respect ta state’s calculation of a hospiwkpecific limit under the DSH program
for auditing purposes. Although Defendants’ charaaéion of the FAQs as interpretive, as
opposed to legislative, is relevant, it is napisitive since “whether and when an agency must
follow the law is not an area uniquely falling withis own expertise . . . .” lowa League, 711
F.3d at 872.

Under the 2008 Rule, a DSH hospital’'s uncompéats care costs isHe total cost of
care of furnishing . . . services kMedicaid eligible individualsrad to individualswith no source
of third party coverage . . . less the sumredular [non-DSH] Medicaid . . . payments.” 42
C.F.R. 8§ 447.299(c) (2008). The 2008 Rule maictime calculation for the HSL set forth by
statute. 42 U.S.C. § 1396r-4(g)(1)(A).

The FAQs, however, provide that privatesunance payments and Medicare payments
received by a DSH hospital are to be considénethlculating a hospital’'s uncompensated care
costs. Inclusion of these tegories of payments is notontemplated by either the

Congressionally-established HS®alculation or the 2008 Rulelating to § 1396r-4(g). Tenn.

15



Hosp. Ass’n v. Price, No. 3:16-cv-3263, 2017 WL 2703540, at *7 (M.D. Tenn. June 21, 2017)

(citing Tex. Children’s Hosp. v. Burwell, 7 Supp. 3d 224, 230 (D.D.C. 2014)). Consequently,

the Court finds that the FAQs are legislative in nature.

Because the FAQs substantively impact 8L calculation, as opposed to simply
interpreting the contours of tletatute and the 2008 Rule, theutt concludes the FAQs were
subject to notice-and-comment procedures. Becthere is no dispute that Defendants did not
undertake such procedures relative to the FARs MHA is entitled to summary judgment on
Count I. The Court concludes the FAQs areasttle based on Defendants’ failure to observe
procedure required by law.U.S.C. 8§ 706(2)(D).

[l1. THE MHA ISENTITLED TO SUMMARY JUDGMENT ON COUNT || RELATIVE TO THE
FAQs.

Because the FAQs are set aside for failurelieerve required procedure, analysis of
Count Il is set forth for pposes of discussion only.

In Count Il, the MHA asserts a right summary judgment because the FAQs are in
excess of Defendants’ statutorytlaarity, such that the FAQdsuld be set aside on this basis
under 8 706(2)(C). As discussed above, t§ substantively alter the formula for the
calculation of uncompensated care costs mM@H hospitals. The consideration of private
insurance payments and Medicare paymentthén calculation of uncompensated care costs
expands the Congressionally-established caiomnlaset forth in 8§ 1396r{g). Defendants lack
authority to materiallyalter the statutory HScalculation. Moreover, the inclusion of private
insurance and Medicare paymeimsthe calculation of the HSL as set forth in the FAQs is
invalid as contrary to the autory language of 8 1396r-4(gds discussed in Section IV.
Therefore, the MHA is entitled to summamydgment on Count Il, and the FAQs are also

substantively invalid pursuant to § 706(2)(C).
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[1l. THEMHA ISENTITLED TO SUMMARY JUDGMENT ON COUNT Il| RELATIVE TO THE
FAQs.

Because the FAQs are set aside for faitor@ebserve required procedure and because
they are in excess of Defendants’ statutoryharity, analysis of Count Il is included for
purposes of discussion only.

In Count Ill, the MHA asserts a right teummary judgment because the FAQs are
inconsistent with the unambiguous languagfe42 U.S.C. 8§ 1396r-4(g)(1)(A). The Court
concludes the MHA is entitled to summanydgment on Count Ill psuant to 8§ 706(2)(A)
because the policies set forth in the FAQscanmarary to the unambiguous language of § 1396r-
4(g), as discussed with reference te Hinal Rule in Section IV below.

V. THE MHA ISENTITLED TO SUMMARY JUDGMENT ON COUNT |V RELATIVE TO THE
FINAL RULE.

The Final Rule, set forth in pertinent partf@dows, went into effect on June 2, 2017:
Total Cost of Care for Medicaid IP/C&ervices. The total annual costs incurred
by each hospital for furnishing inpatieand outpatient hospital services to
Medicaid eligible individuals. The total annual costs determined on a hospital-
specific basis, not a service-specific lsasior purposes ohis section, costs—

) Are defined as costs net of thirdrpapayments, including, but not limited
to, payments by Medicaend private insurance.

42 C.F.R. § 447.299(c)(10).

In Count IV, the MHA alleges the Final Rule should be set aside because it is in excess of
Defendants’ statutory #uwority. 5 U.S.C. § 706(2)(C). The INA asserts that the Medicaid Act,
as drafted by Congress, provides that uncomsgied costs for determining a DSH hospital’s
specific limit are statutorily defined as costs imed through furnishingervices to Medicaid-
eligible patients, less other non-DSH Medicpaly/ments received. Stated differently, the MHA

asserts that Medicaid costs that are notretise reimbursed through Meaid are treated as
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uncompensated under the statutory scheme. Tineufa asserted by thelHA as dictated by
statute is as follows:

Total Cost of Treatment for Medicaid-eligible Patients - Total

Payments from Medicaid not under the DSH Program = Medicaid

Shortfall.

Defendants argue this Final Rule is witlidefendants’ statutory authority because the
statutory language gives the Ssary discretion to determine thefinition of costs. Defendants
assert, therefore, that the Final Rule is asomable exercise of agency authority because
Defendants are authorized to limit uncompensatests to those for which a hospital has not
received any payments through any avenue.

The formula asserted by Defendants is as follows:

Total Cost of Treatment for Medicaid-eligible Patients - (Total Payments

from Non-DSH Medicaid + Total Payments Received for Medicaid-

eligible Treatments from Medicare and Private Insurance, if Any) =

Medicaid Shortfall.

The parties agree that Chevron U.S.A. mcNatural Resources Defense Council, Inc.

directs the Court’'s analysis with respectth® Final Rule. 467 U.S. 837 (1984). The first
guestion is “[w]hether Congress hdisectly spoken to the precise @tien at issuelf the intent

of Congress is clear, that is thad of the matter; for éhcourt, as well as the agency, must give
effect to the unambiguously expressed intdrn€ongress.” Chevron, 467 U.S. at 842-43. If, and
only if, the statute at issue idesit or ambiguous with respetd the precise issue, the Court

proceeds to the second step_of Chevron asalyd. The second question asks “whether the
agency’s answer is based on anpissible construction of theattte.” 1d. at 843. The agency’s

interpretation of an ambiguous statute is afénl substantial deference, “so long as the

construction is a reasonable policy choice f& #igency to make.” Nat'| Cable & Telecomms.

Ass’n v. Brand X Internet Servs., 545 U.S. 967, 986 (2005).
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The Court must first determine “whetheor@ress has directly spoken to the precise
guestion at issue.” Chevron, 467 U.S. at 842. Jthtute setting forth thBSH hospital-specific
calculation is as follows:

8§ 1396r-4. Adjustment in payment fonpatient hospital services furnished by
disproportionate share hospitals

.. ]

(g) Limit on amount of payment to hospital
(1) Amount of adjustment subject to uncompensated costs
(A) In general

A payment adjustment during a fiscal yeaalshot be considered to be consistent

with [the DSH payment adjustment] witlespect to a hospital if the payment

adjustment exceeds the costs incurredinguthe year of furnishing hospital

services (as determined by the Semmetand net of payments under this
subchapter, other than under this ®egtand by uninsured patients) by the
hospital to individuals wheither are eligible fomedical assistance under the

State plan or have no heailtfsurance (or other sourcetbird party coverage) for

services provided during the year. For purposes of the preceding sentence

payments made to a hospital for servipesvided to indigent patients made by a

State or a unit of local government witranState shall not beonsidered to be a

source of third party payment.

42 U.S.C. § 1396r-4(g)(1)(A).

The MHA argues “net of payments undérs subchapter” communicates Congress’s
intent that only non-DSH Medicaid payments rgedi should be subtracted from a hospital’s
total Medicaid treatment expenditure. The MH#gues that to find otherwise renders the
language “payments under this subchapter” mmpgsibly superfluous. Further, the MHA argues
that this construction is supported by adjacent prawssin the Medicaid Act, legislative history,
and the purposes of the Medt@ct and the DSH program.

Defendants counter that the statute is ckbat only uncompensad costs should be
included in calculation of the HSL, as evidend®d“costs incurred . . . as determined by the

Secretary.” Defendants assert thia¢ statute makes clear that the HSL adjustment is subject to
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uncompensated costs, and legislative histdgmonstrates congressional intent that DSH
payments be limited by “payments received fromon behalf of Mdicaid and uninsured
patients.” Additionally, Defendants argue th@08 Rule preamble states that uncompensated
care costs are intended to include only unreimlolicests of providing care to Medicaid eligible
patients. In sum, Defendants argue the statuteasnbiguous that costsr which a hospital has
received payment frora third party are not costs for whithe hospital stands uncompensated,
and the statutory language authorizes the Sagréd determine which costs should and should
not be included in the HSL calculation.

In the Court’s view, the language of W2S.C. § 1396r-4(g)(1) is unambiguous on how
states should calculatéSL under the DSH program. The statgtates that the DSH adjustment
to which a hospital is entitled is subject to uncongaged costs, which is the total cost incurred
by the hospital in furnishing hospital services, determined by the Secretary, to Medicaid-
eligible patients, less non-DSH payments under the Medicaid Act. The Court agrees with the
MHA that the unambiguous language of the statxplains the only payments that offset a
hospital’s Medicaid costs are non-DSH Medicaid payments.

While “the phrase ‘as determined by the &y’ shows that Congress has provided an
express delegation of authority to the agency to elucidate a specific provision of the statute,” 8§
1396r-4(g)(1)(A) does not rega “the formulation of policy ad the making of rules to fill any

gap left, implicitly or explicitly, by CongressN.H. Hosp. Ass’'n v. Burwell, Civ. No. 15-cv-

460-LM, 2017 WL 822094, at *1 (D.N.H. Mar. 2017); Chevron, 467 U.S. at 843. To the
contrary, the language diie statute sets forth the forrauhrough which the HSL is properly

calculated.
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This reading of the statute is otherwisgorted by context. First|i]t is a cardinal
principle of statutory agstruction that a statute ought, upon theleg, to be so construed that, if
it can be prevented, no clausentemce, or word shall be sufiaous, void, orinsignificant.”

TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001).f@elants’ reading of the statute does not

satisfy this principle of statutory constructiddefendants argue that uncompensated costs are
those “costs incurred . . . as determined bySbkeretary,” and the Secretary is authorized to
determine whether payments from Medicare aovgte insurance should tsibtracted from the
total cost of treatment providegd Medicaid-eligible patients in the HSL calculation. But this
construction renders the phrase “payments utller subchapter” superfluous because under
Defendants’ reading, the Secretary would béanitzed to reduce the Bpital-specific limit by

any category of incoming funds that a DSHghti receive. While the Secretary may be
authorized to define “costs,” the autitpistops short of defining “payments.”

Moreover, the last sentence of § 1396r-4(gfLindicates that Congress considered the
impact of third party paymentsn the HSL, and determined thadrtain costs from “a State or
unit of local government” provided to indigenttigats must be includeih the hospital’s total
cost of furnishing Medicaid services for theay. “Where Congress includes particular language
in one section of a statute but omits it in another section of the sameiggenerally presumed
that Congress acts intisanally and purposely in the dispagahclusion or exclusion.” Russello

v. United States, 464 U.S. 16, 23 (1983); ChikseHosp. of the King's Daughters, Inc., v.

Price, No. 2:17¢cv139, 2017 WL 293680122 (E.D. Va. June 6, 2017).
Finally, the legislative histgrof 42 U.S.C. § 1396r-4(g) inchtes Congress’s intent to set
forth a specific formula to ensure that DSH payments did not exceed the costs of providing care

to Medicaid and uninsured patients minus pfiedicaid payments. H.R. Rep. No. 103-213, at
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835 (Aug. 4, 1993), reprinted at 1993 WCSC.A.N. 1088, 1054, 1993 WL 302291. Additionally,
the DSH program was implemented to supportphals providing cargo “high volumes of
Medicaid patients in meeting tlests of providing caréo the uninsured patients they serve,
since these facilities are unlikely to have largambers of privately sured patients through
which to offset their operating losses or thininsured.” H.R. Re 103-111 (1993). By only
including Medicaid payment&n the calculation ofthe HSL, Congresensured that DSH
payments supplement non-Medicaid revenue sources.

For all of these reasons, the Couxncludes 42 U.S.C. 8§ 1396r-4(g)(1)(A) is
unambiguous that the calculati@f a DSH hospital’'s HSL doesot involve consideration of
private insurance or Medicare payments, and B D&spital’s total uncompensated costs of care
for calculating the HSL is reduced only by the total of other Medicaid program payments.
Because § 1396r-4(g) is unambiguous, the Coertimot consider thesond step of Chevron.
The MHA is entitled to summary judgment that the Final Rule is in excess of Defendants’
statutory authority and the Final Rule is set aside.

V. THE MHA IS ENTITLED TO SUMMARY JUDGMENT ON COUNT V RELATIVE TO THE
FINAL RULE.

In Count V, the MHA seeks declaratorydgment that Defendants may not retroactively
enforce a policy requiring the inclusion of prigahsurer and Medicare payments in calculating
the Medicaid Shortfall component of the HSL.

This Court “may declare the rights anchet legal relations o&ny interested party
seeking such declaration.” 28 U.S.C. §2201. Base the conclusionabove, Defendants may
not enforce the Final Rule, retroactively otherwise. The MHA is entitled to summary

judgment on Count V. Accordingly, it is hereby

22



ORDERED Plaintiffs Motion for Sumiary Judgment (Doc. #38) is GRANTED.
Defendants are enjoined from enforcemernthefFAQs and the Final Rule. It is further
ORDERED Defendants’ Matn for Summary Judgme(Doc. #41) is DENIED.

IT 1S SO ORDERED.

DATED: February 9, 2018 /s/ Brian C. Wimes
JUDGE BRIAN C. WIMES
UNITED STATES DISTRICT COURT
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