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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

ROBERT A. MYERS AND KIMBERLY A.
MYERS,

Plaintiffs,
No. 2:17-cv-04076-NKL
VS.
KNS DEVELOPMENT CORP., a Missouri
Corporation, and
KEVIN SHORT and
NATALIE SHORT,
Defendants.
ORDER

Defendants KNS Development Corp. (“‘KNS”), Kevin Short, and Natalie Short move
pursuant to Federal Rules of Civil Procedur€b)@®) and 9(b) to dismiss the complaint by
plaintiffs Robert A. Myers and Kaberly A. Myers for failure to state a claim and for failure to
plead with sufficient particularity. For the reasaet forth below, the motion is granted in part
and denied in part.

l. Standard on Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) requires the dismissal of a complaint that fails
to plead facts sufficient to state a pldusiclaim upon which relief may be grantesee Ashcroft
v. Igbal 556 U.S. 662, 678 (2009). In determiningetifer a complaint alleges sufficient facts
to state a plausible claim to relief, the Qoaccepts all factual allegations as trugee Great

Plains Trust Co. v. Union Pac. R.R. C492 F.3d 986, 995 (8th Cir. 2007). If the facts alleged

in the complaint are sufficient for the courtdaw a reasonable inference that the defendant is
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liable for the alleged misconduct, the claim has facial plausibility and will not be dismiSsed.
Igbal, 556 U.S. at 678.
. Alleged Facts

The Myers, a husband and wife from Nebraskkege that on June 8, 2015, they entered
into a contract for Defendants to construgaaation home upon the Myengfoperty in Camden
County, Missouri. Work at theite commenced on June 30, 2015.

The contract states that time is of the asegand KNS and Kevi8hort represented that
the vacation home would be completed by J2@&6. However, the home was not finished by
June 2016 as promised. KNS and Kevin Shben repeatedly prosed the Myers that
completion was imminent. In late 2016, howewenstruction of the home materially slowed.

On January 26, 2017, Kimberly Myers receivadcall from a subcontractor, Kirk’s
Custom Woodworking (“Kirk’s”), cenplaining that it had notden paid since November 2016
for services performed and material supplied donstruction of the Myers’ vacation home.
Kimberly Myers replied that the Myers had madaltiple payments to KNS and/or Kirk’s and
that she had received lien waivers in exchangférk’'s stated that ithad never executed or
delivered those lien waivers.

Kimberly Myers immediately notified Centr&ank of the Lake of the Ozarks (the
“Bank”), which was financing the constructiothat she suspected that KNS and Kevin Short
were defrauding the Myers. The Bank in turn discussed the Myers’ complaints with Kevin
Short, who allegedly admitted to forging otlpersons’ names on lien waivers he provided to the
Myers.

That same day, Kevin Short visited the Myerd arplained that he was “in big trouble.”

He confessed that, although a January 2017 d¢evondicated that heénad paid certain



subcontractors, he in fact had not done so.adhaitted that he had forged multiple lien waivers

that purported to be from varis subcontractors, suppliers, daborers. He begged the Myers

not to prosecute him, promising in exchange to pay back all of the funds that he had obtained
under false pretenses from them and froeirtbonstruction loan account at the Bank.

The next day, January 27, 2017, Kevin Short wigt the Myers and apresentative of
the Bank. Kevin Short admitted that, in orderirtgoroperly withdraw funds from the Myers’
construction loan account withd@lBank, he (i) had submitted teetBank completely fabricated
requests for payments; (i) had altered othegitilmate payment requests from third parties in
order to line his own pockets; and (iii) had forded waivers he providetb the Myers. Kevin
Short stated that his wife, Natalie Short, veagare of this conductKevin Short provided the
Bank with a list of subcontractors and suppliers whom, desgsterior representations to the
contrary, he had not paid.

After the Myers and CBOLO contactedethvarious subcontramts and suppliers
identified by Kevin Short as having not beendpghey learned that Kevin Short had improperly
requested $446,077.85 in improper payts from the Myers’ funds.

The Myers cancelled the construction contraith KNS and hired a different company
to complete their vacation home. The newanstruction company advised the Myers of
numerous construction defects and other problereated by KNS. Constructions permits had
expired, and procuring new permits would neguwew surveys of the property. The home’s
placement violated setback requirements and would require the Myers to obtain a variance from
the Camden County government. The rear deckhi® home lacked a structural pier, and KNS
had used wood rather than concrete footifmysthe structure. KNSheglected to arrange

inspection of the gas lines by the local fire d&pant before installing flooring, and completing



that inspection in the partially-constructbdme required removing and then replacing the
flooring KNS had installed. Theesidential elevatoshaft was not built tahe manufacturer’s
specifications and would requiresubstantial corrective effart Fixing these and other
unspecified deficiencies in KNS’s consttion has cost the Myers over $60,000 to date.

The Myers since have learned that thefendants had been charging the Myers a
builder's commission of 10%lespite the fact that the cdontion contract provided for a
commission rate of 8%.

On or about February 1, 201the defendants paid $50,000 to the Myers and promised to
repay within a “few days” theemaining amounts due. On abbout February 8, 2017, Natalie
Short and her father, Phil Short, advised theeMdyand a representative of the Bank that they
would pay all the amounts due to the Myers amdild compensate them for all other damages
and losses. On February 9, 2017, Phil Shad pgae Myers $325,000. Between that date and
April 10, 2017, Defendants made additional payments to the Myers totaling $92,029.03.

The Myers claim that, even after offsetting the amounts paid by the defendants to date,
they have been damaged by no less than $84,000.

Construction of the Myers’ vacatidhome has not yet been completed.

The Myers assert five claimegainst KNS, Kevin Short, andatalie Short: breach of
contract, fraud, constructive frd, negligent misrepresentatioand negligent and defective
workmanship.

IIl.  Discussion

Defendants move to dismiss the complaintféalure to state a claim and for failure to

plead with sufficiently particularity. The fiveoants in the complaint are for breach of contract,

fraud, constructive fraud, negligent misrepreatan, and negligent and defective workmanship.



a. Breach of Contract

Defendants make two arguments in movingdiemiss the Myers’ claim for breach of
contract. First, Defendantsgare that although the Myers adsthe claim against all three
defendants, the contract is between the Klyard KNS alone. Seconthe Defendants argue
that Plaintiffs fail to identify the portions ofehcontract that were éached and when and how
they were breached.

i. Breach of Contract Claim Against the Shorts

Defendants are correct that a breachmftiact claim may nobe brought against non-
parties to a contractSee, e.g., Kahn v. Prgi114 S.W.2d 269 (Mo. 1967)[@®]ne not a party to
a contract is not bound thereby asdnot liable for breach of aoatract to which he is not a
party.”)! The contract at issue here states ithatbetween “Bob and Kim Myers” on one hand
and “KNS Development Corp.” ondtother. Neither Kevin Short ndlatalie Short is listed as a
party. Although Kevin Short is listed in the signature block K&IS, he is so listed in his
capacity as “[ojwner” oKNS. Indeed, the Complaint itself appears to concede that the contract
was with KNS. SeeComplaint, 1 22 and 39 (referring tthe Construction Contract with
KNS”). Because it is plain from the face oktlhontract that neithd€evin Short nor Natalie
Short is a party, the Myers’ brdaof contract claim againsteéhShorts, individually, must be
dismissed.

ii. Whether Plaintiffs Have Adequately Pleaded Breach of Contract

Defendants argue that the breach of cattdaim should be dismissed because the

Myers failed to identify the particulars of the gksl breach. Unlike claims of fraud or mistake,

! The contract is attached as Exhibit 1 to @@mplaint and therefore the Court may consider it

in deciding Defendants’ motion to dismisSee Neubauer v. FedEx Cqrg49 F.3d 400, 403

(8th Cir. 2017) (considering “documents embraced by the pleadings or attached to the complaint
as exhibits” in affirming dismissal of complaint).



however, claims for breach of contract are ndiject to a heightened pleading standard. To
survive a motion to dismiss, the complaint nedlége “only enough facts to state a claim to
relief that is plausible on its faceBell Atlantic Corp. v. TwombJy650 U.S. 544, 547 (2007).

The Myers have adequately pleaded breatltontract againsKNS. The contract,
which, as an exhibit, is congited part of the Complaint, grides that KNS was to “supervise
and direct” the construction dhe Myers’ vacation home “usingsitbest skill and attention.”
Exhibit 1 to the Complaint, Article 2, Section BKNS was to “be solely responsible for all
construction means, methods, techniques andepdioes” and “coordinatall portions of” the
construction. Id. KNS was to provide all material, @gment, and services necessary to
complete the constructiond., Section C. KNS was to submit to the Myers monthly itemized
payment applications for labor and material&acting a copy of the regas and invoices to be
paid. Id., Article 3, Section 2(i). Té Myers were to pay “the tdtamount of the receipts and
invoices” for these itemsld., Article 2, Section C. KNS was tme responsible for ensuring that
the construction “complie[d] with abuilding codes and requirementdd., Section F. KNS, as
contractor, was to receive 8%f the total receipts andnvoices stated in the monthly
Contractor’'s Applicdon for Payment.” Id., Article 3, Section 2(ii)). KNS was to “promptly
correct all defective work and all work failing tmnform to the contract documents . . .Id’,
Article 6, Section A. The contract specified that time was of the ess&See.id. Article 3,
Section 4.

The Complaint alleges that the constructieork performed by KNS was defective, that
the building did not comply with applicable cader regulations, th&&NS charged the Myers a
10% commission, that KNS submitted falsified iroes for materials and services, and that the

construction was delayed unreasonably. The allegmduct arguably viates the contractual



provisions referenced above. TMgers therefore have stated a claim against KNS for breach of
contract.
b. Fraud and Constructive Fraud

Defendants move to dismiss the Myersaudd and constructive fraud claims on the
ground that they are notaséd with adequate particularity. dézal Rule of Civil Procedure 9(b)
requires one claiming fraud to “state with partasity the circumstances constituting fraud or
mistake.” The Court “must interpret the requirements of Rule 9(b) in harmony with the
principles of notice pleading.Abels v. Farmers Commodities Cqrp59 F.3d 910, 920 (8th Cir.
2001) (quotation marks and citation omitted). eTheightened pleading standard for fraud
“simply necessitates a higher degree of noticabkmg the defendant to respond specifically, at
an early stage of the case, to pothtidamaging allegations . . . Id. The complaint should
“identify the who, what, where, wheand how of the alleged fraudUnited States ex rel. Joshi
v. St. Luke’s Hosp., Inc441 F.3d 552, 556 (8th Cir. 2006) (quotation marks omitted).

Counts Il and Il of the complaint present thtkeories of fraud: (i) fraud through false
statements of present intent with respectejoresentations and wartas in the construction
contract; (ii) fraud throgh the submission of filated or fabricated requests for payment to the
Myers or the Bank; and (iii) fraud through tfese promise to repay the Myers for damages
arising from defendants’ conduct.

i. Fraud in Connection with the Construction Contract

The Myers allege that representations and warranties in the construction contract were
false when made SeeComplaint, 1Y 64-69. However, the Myers fail to identify any specific
misrepresentations in the contract. Thalso fail to specify who made the alleged

misrepresentations. Indeed haltigh the Myers claim that all ¢fie defendants should be liable



for unspecified misrepresentations in the complahere is no allegation in the complaint that
Natalie Short made any statements at all tavkers prior to their discovery of the purportedly
falsified payment requests. TMyers’ allegations of fraud relating to the construction contract
when it was made are conclusory and do notfgdiie heightened pleading standard of Rule
9(b). Accordingly, the fraud claims concernitigg construction contract when it was made are
dismissed without prejudice.
ii. Fraud in Connection with Payment Requests

The Myers allege that KeviBhort, acting on behalf of KNS and with the knowledge of
Natalie Short, intentionally submitted to tBank a number of requests for payments by the
Myers that were either falsely inflated or contplg fabricated in ordeto misappropriate money
from the Myers’ construction accounSeeComplaint, 11 29-38. lhough the complaint does
not specify the dates on which Kevin Shtimtough KNS purportedly submitted the falsified
requests for payment, it specifies the dates oiclwhe allegedly admitted to having submitted
multiple falsified payment requestslt also sets forth a “reasable time frame during which the
representations occurred . . .L&mery v. DurosoNo. 09-0167, 2009 WL 1176269, at *4 (E.D.
Mo. Apr. 30, 2009)seeComplaint, 1 29 and 34T he pleadings are sufficiently particular to put
Kevin Short and KNS on notice with respecthie supposedly falsified payment requests.

With respect to Natalie Short's involventewith the falsified payment requests,
however, the complaint fails to state a claimffaud. There is no indication that she made any

representation at all in connext with any payment requestagthe Myers have presented no

? Because the Myers allege that Kevin Short nthddalse statements to the Bank, rather than to
the Myers directly, additionalparticularity with respect to the dates of the alleged
misrepresentations is nagquired at this stage.
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authority that would permit on@ith knowledge of a spouse’s falsepresentation to be held
liable for fraud.
iii. Fraud in Connection with Purported Promise to Repay

According to the complaint, both Kevin Sh@nd Natalie Short were untruthful when
they promised to pay for all damages sustaimgdhe Myers as the result of the defendants’
conduct. SeeComplaint, 11 63 and 76. However, the évly fail to identify any falsity in the
promises. They do not allegeaththe Shorts never intended gay them. Indeed, the Myers
admit that, following their promises to pay, the Defendants made multiple payments to the
Myers. SeeComplaint, 11 42-46. There is, in short, nothoutside of conclusory statements to
suggest that the defendants’ purported promisesay for the alleged damages to the Myers
were false when made. As such, the Myer@udr claims concerning éndefendants’ purported
promises to pay must be dismisseee BJC Health Sys. v. Columbia Cas., @38 F.3d 908,
917 (8th Cir. 2007) (“Conclusory allegationsatha defendant’s conduct was fraudulent and
deceptive are not sufficient satisfy the rule.”).

c. Negligent Misrepresentation

The Myers’ negligent misrepresentation clatoncerns the falsified payment requests.
Defendants argue that the Myers cannot stataia dbr negligent misrepresentation because the
complaint alleges that the defendakitewthat the falsified requests for payment at issue were
not true, and only a defendant igant of whether a representationtige or false may be held
liable for negligent misrepresentation. Qity of St. Josephvio. v. Sw. Bell Tel439 F.3d 468,
478 (8th Cir. 2006), the Eighth Circuit held ththe elements of negligent misrepresentation
under Missouri law are: “(1) éhspeaker supplied information the course of his or her

business because of some pecuniary intere$t;d(@ to the speaker’'s failure to exercise



reasonable care or competence in obtainingopammunicating this information, the information

was false; (3) the speaker intentionally provided information for the guidance of a limited group
of persons in a particular business traneact(4) the listener justifiably relied on the
information; and (5) as a result of the listener’s reliance on the statement, the listener suffered a
pecuniary loss.” Intentional misnegsentation certainly constitutadailure to exercise due care,

and subsumes, and may be pleaded in #fernative to, allegations of negligent
misrepresentation.

Defendants citeColgan v. Washington Realty C&79 S.W.2d 686, 689 (Mo. App.
1994), for the proposition that “[alegligent misrepresentation claim is premised upon the theory
that the speaker believed thiéie information supplied was correct, but was negligent in so
believing.” However, that desion concerned a motion for surang judgment, where the court
was required to determine whetlaey factual disputes remainedh fact, the court concluded
that there was a genuine dispute as to the ledyd of certain defendants, so the question of
whether the defendants were liable for fraud@gligent misrepresentation could not be decided
at the summary judgment stage. This casegomtrast, is nascentThe parties have yet to
conduct discovery. It would be premature tentiss the negligent misrepresentation claim at

this stage.

% The fact that the Myers allege that the defenétartv the representations at issue were false is
of no consequence at this stag¢he litigation because plaintiffs are permitted to plead facts and
claims in the alternativeSeeFed. R. Civ. P. 8(d)(2) (“A partynay set out 2 or more statements
of a claim or defense altaatively or hypothetically.”)see also Williams v. Finance Plaza, Inc.
78 S.W.3d 175, 186 (Mo. 2002) @myy that plaintiff had pleaded fraud and negligent
misrepresentation based on the same facts, lhmad the claims were submitted to the jury);
Superior Edge Inc. v. Monsanto Cal4 F. Supp. 3d 890, 903 (IMinn. 2014) (applying
Missouri law) (“[Dlismissal isnot warranted even though Monsanto’s claims for fraudulent and
negligent inducement are based on the same ugsiwérstatements and omissions.”). Pleading
in the alternative in this manner does natate Federal Rule of Civil Procedure 11.
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In deciding Defendants’ motion to dismiss, Beurt is tasked not wh fact-finding, but
with determining whether the plaintiffs’ allegatiomse plausible. The Court finds that it is
plausible that each of the defendants failedexercise reasonable cavath respect to the
submission of allegedly falsified requests foypants. The Myers thefore have adequately
pleaded negligent misrepresentation. wwion to dismiss Count IV is denied.

d. Negligent and Defective Workmanship

Defendants argue that the Myers fail to allege specific defects in Defendants’ work,
but the complaint alleges various specific defects in the construction. These defects include
failure to comply with set-back requirementd|uige to build an elevat shaft to manufacturer
specifications, failure to equip a deck with austural pier, the use of wooden rather than
concrete footings for the deck, and failure htave the gas lines inspected before installing
flooring, requiring a newcontractor to rip up the floorso complete the inspection.See
Complaint, Y 40(A)-(F). The complaint allegests sufficient to state a plausible claim for

negligent and defective workmanship. eTimotion to dismiss Count V is deniéd.

* On reply, the defendants argue also that the ddgkivity of contractbetween the Myers and
the Shorts precludes the Myers’ claim for mgght and defective workmanship. Because this
argument was raised for the first timereply, the Court will not address it.

11



V. CONCLUSION
For the reasons set forth above, Defendamistion to dismiss is granted in part and
denied in part. Count | is disssed with prejudice as agairtsevin Short and Natalie Short.
Counts Il and Ill are dismissed without prejude® to Natalie Short, and dismissed without
prejudice as to KNS and Kevin Short insofarthsy relate to the anstruction contract or

promises made by the Shorts to repay the Myers for damages.

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated: _September 21, 2017
Jefferson City, Missouri
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