Shipyard Brewing Company, LLC v. Logboat Brewing Company, LLC Doc. 51

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

SHIPYARD BREWING COMPANY,
LLC,

Plaintiff,
No. 2:17ev-04079NKL

LOGBOAT BREWING COMPANY,
LLC, et al.,

)
)
)
)
)
V. )
)
)
)
)
Defendars. )
ORDER
Defendant Logboat Brewing Company moves to dismiss Count V ofAthended
Complaintfor failure to state a claim Doc. 39. Plaintiff Shipyard Brewing Company, LLC
opposes the motion, but asks in the alterndtivdeave to amend.For the reasons discussed
below, Logboat’s motion to dismiss Count V gganted in part, and Shipyard is granssyen
days from the date of this Order in whichite an amende®ount V.
l. Background
Shipyard alleges that it is a craft brewery with registi trademarks that it uses in
connection with its goods and services, most notably, its varieties of beer. Countl&ins faic
defamation against Logboa8hipyard alleges the “Facts” section of the Amended Complaint:
33. Shortly[after filing this lawsuit on May 15, 2017]
one star reviewsbegin appearingn Shipyard’s Facebook page
from Facebook memberbving in or near Columbia, Missouri.
Most of the canments referencedthe lawsut. All of the
commentsdirected negativesentimentstowards Shipyard. One
of the commaiters appees to be a relative of Logboat ce
founder JudsoBall.
34. Presently, 193 comments appear on Shipyard’s

Facebook pageOf those, 189 comments are of the nature
described above.
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35. Upon information and belief, Logboat, through
its principals orits agentsacting at the encouragementf and
for the benefit of its principals, made defamatorystatements
concerning Shipyard to members of the general public as
retributionfor Shipyard filingsuit.

36. The hundeds of one star reviews on Shipyard’s
Facebook pagaswell as negative articlaa the pess, are aresult
of Logboat’s actins.

37. Such defamatory statements includet are not
limited to, suggestions that Shipyardpsrsuingthis lawsuitfor
ulterior motives, unsubstantiatectlaims that Shipyard is a
trademark bully, and general insults concerning Shipyard’s
business and the quality of hieers.

Doc. 38, p. 9. Under “Count VBefamation,” Shipyard alleges:

82. Logboat, through its principalsy; itsagents acting
atthe encouragemenf andfor the tkenefit of its principalsmade
defamatorystatementss desched herein concerning Shipyad
to members of the general publas retributiorfor Shipyard filing
suit.

83. Logboat wast faultfor makingsuchstaements.

84. Such stakements tended to expose Shipyard to
hatred, contempt, or ridicule, or to deprive Shipyardthe benefit
of public confidenceas evidencedin the hundredsf one star
reviewson Shipyard’s Facebogbage.

85. Logboat’'sstatementswere head by membersof

the generalpublic inand around.ogboat’s locatiorin Columbia,
Missouri.

86.  Shipyard’'sreputaion wasdanmeged by Logboat’s
defamatorystatements.

Id., pp. 15-16.
. Discussion

Logboat argues that Count V should be dismissed for three reasons: Shipyard does not
plead sufficient facts, Shipyard fails to allege the falsity of any allegéhdhtory statement,

and to the extent any statement is alleged, such statement apinion and therefore not
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actionable. Doc. 40, p. 2.

For purposes of decidirgmotion to dismiss for failure to state a claiangurt accepts
the factual allegations containedthre mmplaint as trueandliberally construes the allegations
in favor of the plaintiff Eckert v. Titan Tire Corp.514 F.3d 801, 806 (BCir. 2008). To
survive amotion to dismissthe omplaint must contain “enough facts to state a claim to relief
that is plausible on its face.’Ashcroft v. Igbal,556 U.S. 662, 678, (2009) (quotiigell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)). A complaint is plausible if its “factual content
allows the court to draw the reasonable inference that the defendanteddrathe misconduct
alleged.” Braden v. WalMart Stores, Inc.588 F.3d 585, 594 {BCir. 2009) (quotindgbal, 556
U.S. at 678).

In analyzing a clainfor defamation Missouri courts ask first whether the statement is
defamatory at all and if so, whether a privilege, saslthe one applicable to statements of
opinion, shelters the maker from legal actid®ee Kennedy v. Microsurgery & Brain Research
Inst., 18 S.W.3d 39, 44 (Mo. App. 2000) (citirRape v. Reither918 S.W.2d 376, 380 (Mo.
App. 1996), anDiez v. Pearson834 S.W.2d 250, 252 (Mo. App. 129. The elements of a
claim of defamation are: (1) the publication, (2) of a defamatory statemgtita(3dentifies the
plaintiff, (4) that is false, (5) that is published with the requisite degrdauttf and (6) that
damages the plaintiff's reputatiorfemith v. Humane Society of U519 S.W.3d 789, 798 (Mo.
2017) (en banc) (citingarrow v. Saint Francis Med. C{r407 S.W.3d 579, 5989 (Mo. 2013)
(en banc)).

A. Sufficiency of the facts pleaded

With respect tosufficiency of thefacts pleaded Logboat argues thathile Count V
alleges “Logboat ... made defamatory statements as described herein concernyagdSiip
members of the general public as retribution for filing suit[,]” the Amended Camplaes not
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describe what defamatory statemebtgjboat made. Doc. 40, p. 3 (quoting Doc. 38, | 82).
However, in the “Facts” section of the Amended Complaint, Shipyard allegesogboat made
defamatory statementisrough its principals or its agents to members of the general public, Doc.
38, 1 35,and two paragraphs later, alleges that “[s]Juch defamatory statements includes but a
not limited to, suggestions that Shipyard is pursuing this lawsuit for ulterior motives
unsubstantiated claims that Shipyard is a trademark bully, and general irsudesrning
Shipyard’s business and the quality of its beergl.]’ 37. Shipyard has therefore sufficiently
identified the allegedly defamatostatements that Logboat made

B. Allegations of falsity

Logboat next argues th&hipyard does notplead the falsity of any statement that
Logboat made. Doc. 40, p. 3. Shipyard responds ttdit isowhen it allegedhat ‘[s]uch
defamatory statements include, but are not limited to, suggestions that Shgpgasliing this
lawsuit for ulterior motivesunsubstantiatectlaims that Shipyard is a trademark bulgnd
general insults concerning Shipyard’s business and the qualitg beers’ Doc. 44, p. 5
(emphasis in original). Shipyard continues, “The word ‘unsubstantiated’ is defingobtas
proven to be true.... In other words, Logboat’s ctathat Shipyard is a trademark bully are
false.” 1d., pp. 56 (citing www.meriamwebster.com/dictionary/unsubstantigtedLogboat
replies that the definitioguotedby Shipyard—“not proven to be true=“does not include or
reference the word false or falsity in general[,]” and that Shipyasdtierefore failed to plead
falsity with respect to its defamation claim. Doc. 46,3p But Logboathas construedhe
allegations in its favor, whethey must be construed in Shipyard’s favor for purposes of the
motion to dismiss.See Eckert514 F.3dat 806 A reasonable inferenamay be drawn that in
alleging Logboat madan “unsubsantiated claim, Shipyardhasdlegedthat Logboat mada
false claim. Therefore, Logboat's argumerbncerning the insufficiency of the pleading of
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falsity failswith respect to this statement

Shipyard did not specifically respond to Logboat’s argunoencerning the sufficiency
of pleading of falsity of thether two statements, concernifigterior motives” and “general
insults” But Shipyard elsewherein its responseargues that Logboat’s statementsply
assertions of objective facts, andisclosed defamatory factand are therefore actionable.
Thoseargumend will be discussed below.

C. Statements of opinion

Finally, Logboat argues th&hipyard has failed to allege an actionable statement under
Missouri’'s defamation law because any alleged statenmartelyqualify as opinios. Doc. 40,
pp. 34. Statements of opinion are privileged under the First Amendment's guaranssslofrfr
of speech and cannot be the basis of a defamation claemz v. Robert Welch, In@18 U.S.
323, 347 (194); New York Times Co. v. Sulliva@76 U.S. 254, 283 (1964)Missouri has
adopted “an absolute privilege for expressions of opinion, broadly holding that aggdalle
defamatory statements that ‘can be characterized as opinions,’ are ‘subject tiarsthe F
Amendment absolute privilege.’Smith 519 S.W.3dat 799 (quotingHenry v. Halliburton 690
S.W.2d 775, 787 (Mo. 1985) (en banc)). “[T]here can be no liability under state defamation law
for statements of opinion.Id. (citing Gertz 418 U.S. at 339-40

Nonetheless,a statement labeled as an ‘opinion’ can be the basis of an actionable
defamation claim if the alleged ‘opinion’ statement implies an assertion of objeatite”f
Smith 519 S.W.3d at 799 (citinlilkovich v. Lorain Journal Cg 497 U.S. 1, 18 (1990))See
also Pape v. ReitheQ18 S.W.2d 376, 380 (Mo. App. 1996) (explaining that the privilege for
pure opinion “does not apply when the statement of opinion necessarily implies thacsxisf
undisclosed defamatory acts”)But this exceptiondoes not swallow theule. To qualify as
defamatoryunder Missouriaw, opinion statements must be provable as falkk. In drawing
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the line between opinion and fact, Missouri courts ask whether “a reasonalfiedtactould
concludethat the statement implies an assertion of objective fack."(quotingNazeri v. Mo.
Valley Coll, 860 S.W.2d 303, 314 (Mo. 1993) (en ban8ge also Clinch v. Heartland Health,
187 S.W.3d 14L.7-18 (Mo. App. 2006) (“Whether a statement is fact or opinion is a question of
law, and we make this determination based on the totality of the circumstanoesding a
given statement.”) (internal citation omitted)).

The three, allegedly defamatory statemextitsbuted to Logboadreits “suggestions that
Shipyard is pursuing this lawsuit for ulterior motives,” “unsubstantiatadslghat Shipyard is a
trademark bully,” and “general insults concerning Shipyard’s business and thty qats
beers.” A reasonable fact finder could conclude that fingt statement “that Shipyard is
pursuing this lawsuit for ulterior motivésimplies an assertion of objective fablased on the
totality of the circumstances An “ulterior motive” is simply “a secret reason.” See
https://www.merriarmwebster.com/dictionary/ulterior%20motive Whether Shipyard has a
reasorfor filing the lawsuit that it has kept secret abdyond the reasorexpressly stateth the
complaint, is capable of being provebinder Missouriaw, the alleged statement is more than
mere opinion.

The other twoalleged statemestconcerning “unsubstantiatethims that Shipyard is a
trademark bully’ and “general insults about Shipyard’s business and the quality of its baers,”
opinions. As discussed abové#je allegation thatogboat made afunsubstantiatedtlaim is
sufficient to allege a falsity, but even so,calling Shipyard a trademark bully imerely an
expreswn of an opinion and is a statemesimilar toonesthat that Missouri courts have found
do not support a claim of defamation. $mith,519 S.W.3d at 80601, for example,the
Missouri Supreme Court held that use of the phrase “puppy mill” in a régsctibng a kennel
was not actionable. The phrase was “‘imprecisely used’ as ‘rhetorical hyperbole,and a‘lusty
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andimaginative expression of][contempt[.]” Id. (citing Milkovich, 497 U.S. at 1617, and
Nazeri v.Mo. Valley College860 S.W.2d 303, 314 (Mo. 1993) (en banc) (considering whether a
term is too “imprecise” to be actionable)). Although “puppy mill” caraegkegative connotation,

a negative connotation alone does not make a statement actiondbkd. 801. The Missouri
Supreme Gurt further held that statements about the “severity” of the business’sonslatnd

that it was one of “worst licendé&ennels in the state”, were subjective assessments that did not
state an actionable claim for defamatioid. at 80102. Seealso Pujols v. Pujts Family
Foundation,2017 WL 4310436, * 5 (E.D. Mo. Sept. 28, 2017) (statement that “these two young
men have ruined many lives” was not an objective fact capable of being provedseasvhat
constitutes “ruining a life” is subjective, and the opinion, while a pejorative one, was not
actionable in defamation as a matter of law) (cittld Dominion Branch No. 496, Nat'l Letter
Carriers, AFL-CIO v. Austin,418 U.S. 264, 2885 (1974) (finding the terms “scab” and
“traitor” were protected speech and sdbject to liability under state defamation laws)).

Similar to the statements iBmith, the phrase “trademark bully” is an imprecise
description or subjective assessment of Shipyard’s conduct, and cannot be proven asia® objec
fact. The phrase may caraynegative connotation, but that alone does not suffice to make it
defamatory. Likewise,aneral insults about Shipyard’s business and the quality of its beers are
merelysubjective assessmentSuch expressions of opinion are protected by absolutdegeyv
under the First Amendment.

Shipyard arguesgenerallythat statements do not qualify as pure opinwhen they
contain assertions of objective facts that can be verified as true or Rxse 44, pp. & (citing
Castle Rock Remodeling, LLC v. Better Business BuB&iuS.W.3d 234, 241 (Mo. App. 2011),
andPape v. ReitheQ18 S.W.2d 376, 382 (Mo. App. 1996) (explaining that an objective fact is
one that can be verified as true or false)). But Shipglast notsuggesthow the “trademark
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bully” and “general insults” statements could be verified as true or. f8kseDoc. 44, pp. 6-7.

Shipyard also argues that the allegedly defamatory statements imply the cexisten
undisclosed defamatory facts, and are therefore actionabtec. 44, p. 8 (amg Pape, 918
S.w.2d at 380; and Restatement (Second) of Torts 8 566, cmt. b (197 &fates that its
defamation claim arises out of the marked increase in negative comments thdilitheqgsied
on Facebook after the lawsuit was filed, and which Logboat’s principals or ageoisraged by
making defamatory statements to the members of the public. Shipyard arguesstiaild be
allowed to pursue the undisclosed defamatory acts that give rise to the negatment®m
through discovery.” Id. The argument is not persuasiveofling that Shipyard alleges in
connection with the “trademark bully” and “general insults” statements impiesxistence of
undisclosed defamatoifacts. As discussed abov8hipyard has allegestatements of opinion.
Shipyard does not even suggest what the undisclosed defamatory facts might be.

Finally, Shipyard argueshat the “trademark bully” statement is defamatper se
because it falsely imputes conduct to Shipyard that is incompatible with its $sisine
therefore actionableDoc. 44, p7 (citing Pape,918 S.W.2d at 380).Shipyard says that it is
required by law to protect its trademarks or risk losing them, and that it is goodssysiaetice
to do so because the maintenance of strong marks is important to its dcangyp. 78.
Whether the statement is defamatpgr sedoes not change the outcanm®wever In the case
that Shipyard citef?ape a construction project owner wrote a letter to the construction firm and
others, attempting tenforcesettlement of a dispute that had arisen over the project. In the letter,
the project owner statedt is my position that you participated in fraudulent and or [sic] illegal
acts.” 918 S.W.2d at 380. Mr. Papm,employeeof the construction firm who had worked on
the project, sued the project owner for defamation. The Court of Appeals held thiatteneent
clearly identifiedMr. Pape and that the subject of the statement was not vague or imprecise.
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“Furthermore,” the court explainedstatenents which falsely impute conduct incompatible with
one's business, trade or profession are defamatory peldsécitation omitted). The court held

that “[i]t is clear that the allegation 6fraudulent and or illegal actpertains to a professional
context. Fraudulent or illegal conduct committed in one's professional endeavors is, of course,
incompatible with those endeavors, so that this statement is defamatory geswsrifg, as we
must, that appellant can demongrds falsity)” Id. The court “next inquirgl] whether some
privilege applies to this statement which prevents it from being actigrjabéeich as
“[s]tatements of opiniofwhich] are protected by an absolute privilegeoted in the First
Amendmernit]” Id. The court held that the statement was a protected opinion, inasmuch as it
was qualified by the phrase, “It is my position[.]ld. “[l]t is impossible to interpret this
statement as positing a verifiable proposition, and verifiability is the drukeofact/opinion
distinction in defamation law.Thus hereeven ifthe “trademark bully” statement is defamatory

per se it does not establish an actionable claim of defamation. As discussed above, the
statement is an expression of opinion and theeefwotected by absolute privilege under the
First Amendment.

To summarize, the Court has held tlgttipyard has stated a claim with respect to
Logboat’s alleged statement that Shipyard is pursuing this lawsuit foloulteotives, but has
failed to state a claim with respect to the alleged statements concerning urigubdtataims
that Shipyard is a trademark bully, and general insults concerning Shgyasiness and the
quality of its beers.

D. Request for leaveto amend

Finally, Shipyardhas aske for leave to amend if the Court dismisses Count V of the
Amended Complaint. Doc. 44, p. 9. Shipyard points out that leave to amend should be freely
granted. Id. (citing Fed. R. Civ. P. 15(a)(2), afg/ler v. Armontrout917 F.2d 1138, 1143 {8
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Cir. 1990)) It further argues that noné the “limited circumstances” justifying denial of leave
exist, such as undue delay, bad faith on the part of the movant, futility of amendmenginor unf
prejudice to the nonmovanid. (citing Roberson v. Hayti Pale Dep’t,241 F.3d 992, 995 YB
Cir. 2001)). Logboat opposes amendment, on the basis that the deadline to amend the pleadings,
which has already been extended once, passed two montlos &ctober 21, 201 Doc. 37,
and that the deadline for completioh discovery is February 3, 201Boc. 43. Because the
Court has dismissed at least part of Count V, and leave to amend should be fraek}, ghe
Court will permit Shipyard to file an amended Count V within seven days of the dates of t
Order, and as consistent with this Order. Although the discovery deadline iafyekra018, a
defamation claim haslreadybeen part of this lawsuit since at least October 17, 2017, so
Logboat should not be unfairly prejudiced by amendment of Count V. If Logbqgatres
additional time to complete discovery with respect to amendments to the claim, it maymrmake a
appropriate motion.
1. Conclusion

Defendant Logboat Brewing Company, LLC’s motion to disn@ssint VV, Doc. 39js
grantedin part consistent with this Omt. Plaintiff Shipyard Brewing Company, LLC shall
have severays from the date of this Order in which to file an amended Count V, consistent
with this Order.

s/ Nanette K. Laughrey

NANETTE K. LAUGHREY
United States District Judge

Dated: _Decembe29, 2017
Jefferson City, Missouri
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