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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

M.B. by his next friend Ericka
Eggemeyer; E.S. by her next friend A.S,;
Z.S. by her next friend S.H.; K.C.
by her next friend Kris Dadant;
A.H. by her next friend Kealey
Williams, for themselves and those
similarly situated,
Plaintiffs,

2 No. 2:17-cv-04102-NKL
Steve Corsi in his official
capacity as Acting Director of
the Missouri Department of
Social Services; Tim Decker, in his
official capacity as Director of the Children’s
Division of the Missouri
Department of Social Services,

N N N N N N N N N N N N N N N N N N N N

Defendants.
ORDER

Plaintiffs, children in foster care, claimathDefendants, the Acty Director of the
Missouri Department of Social Services and the Director of the Children’s Division of the
Missouri Department of Social 8&gces (“CD”), have failed to iplement a system of safeguards
and oversight with respect toetldministration of psychotropicudys to Plaintiffs. These drugs
leave the children vulnerable t@rious serious adverse effecitsgluding hallucinations, self-
harm and suicidal thoughts, and such life-shonig ilinesses as type 2 diabetes, and therefore
should be administered only when necessary. However, accaadiPigintiffs, psychotropic
drugs often are administered nwaith the best intests of a child inmind, but instead,
unnecessarily and inappropriatedpmetimes simply to make tlhildren less troublesome. CD

itself has acknowledged that “[tlhese of multiple medication§sychotropic or otherwise)
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creates the potential for serious drug interactiorsdlso is aware that the lack of a reasonable
system of oversight and monitog of the administration of psychopic medications to children

in its custody poses a substan@iatd ongoing risk of harm to the children. Yet, according to the
Plaintiffs, Defendants have failéd address this substantial amayoing risk of harm to children

in foster care.

Plaintiffs allege that the state fails in tarepecific regards to ensure that psychotropic
medications are appropriately and safely adstéred and adequately monitored. First,
Defendants fail to maintain, and to furnishc@regivers and prescrilgrphysicians, up-to-date
medical records detailing eachildrs physical and mental healtiistory, including current and
prior medications and observed adverse effeatésrmation necessary to ensure that the
prescribing physicians and caretakeare fully informed and thateatment is well-coordinated.
Second, Defendants fail to ensure informexhsent to the administration of psychotropic
medication to each child in foster care, bothha&t outset and as treatmerontinues. Finally,
Defendants fail to ensure thaigh-risk prescriptions of pshotropic medications, such as
multiple drugs from the same class, too higtoaage, or drugs given to very young children, are
promptly identified and presented to an indepahdgualified child psychiatrist for secondary
review. As a result of #th administration of psychotrapimedication without adequate
safeguards or oversight,dittiffs have suffered aare at grave risk of suffering “substantial and
often irreversible harm to their physicamotional, and/or mental health.”

Plaintiffs bring this action on Ialf of themselves and ofpautative class of children who
are or will be placed in the custody of the estaf Missouri due to abuse or neglect by their
parents, guardians, or other legal custodiansinfiffs bring claims for (i) violation of their

substantive due process rights under the Foutte@mendment to the U.S. Constitution; (ii)



violation of their procedral due process rightspecifically, deprivationwithout due process, of
the right to be free from the unnecessary avappropriate administration of psychotropic
medication; and (iii) violabn of rights under the Federd&doption Assistance and Child
Welfare Act. Plaintiffs seek opldeclaratory and injunctive relief.

Defendants move to dismiss this action fofufe to state a claim. For the reasons

discussed below, the motion is granted in part and denied in part.

|. THEALLEGED FACTS!

When the state removes children into foster care, it assumes an affirmative dutynto act
loco parentisto keep those children safe. Yet, acaogdio the plaintiffs, children in Missouri’'s
foster care custody are exposed to a grave afskevere physical and psychological harm

because the state fails to oversee the adimation of psychotropic drugs to them.

a. Psychotropic Drugs and Children

Psychotropic drugs are powerful medicationat tlirectly affect the central nervous
system. They are particularly potent whemaustered to children. Children administered
psychotropic medications are at fp@rlarly serious risk of long-léimg adverse effects. They are
more vulnerable to psychosis,iaees, irreversible movemertisorders, suicidal thoughts,
aggression, weight gain,gan damage, and other lifiereatening conditions.

Children given two subclasses of psychotcaghiugs, antipsychotics and antidepressants,
are particularly vulnerable. For example, children administered antipsychotic drugs are three

times as likely as other childrém develop type 2 diabetes.

! In deciding the motion to dismiss, the Courtepts the factual allegations in the complaint as
true and construes them in the light most favorable to the plain@fé® Stodghill v. Wellston
Sch. Dist.512 F.3d 472, 476 (8th Cir. 2008).



The full risk posed to children by psychotropic drugs is not yet even fully understood. As
the Administration of Children and Families (“AQFthe office within the U.S. Department of
Health and Human Services charged with administering the federal Title IV-E foster care
program, has noted, “research on the safd appropriate pediatric use of psychotropic
medications lags behind prescribing trends . . . . In the absence of such research, it is not
possible to know all of the short- and letegm effects, both positive and negative, of
psychotropic medications on young miraded bodies.” Doc. 22, 1 80.

Risks to children are compounded when chitdege subject to “outlier” prescribing
practices—receiving too many psychotropic drugs or too high a dosage, or receiving drugs at too
young an age (commonly described as “too ynamd too much, too young”). The number of
adverse effects increases witke thumber of medications beingedls On average, those taking
two psychotropic drugs report 17ftore adverse effects, anubse taking three or more, 38%
more adverse effects, than those taking oneacidality and the urge to harm oneself increase
with increasing numbers of migation. Increased appetite espiness/fatigue, and tics and
tremors are 200 to 300% more prevalent amorigreim taking three or nte medications than
among those taking one drug alone.

The ACF has noted that outlier practices “nsggynal that factors other than clinical need
are impacting the prescription psychotropic medications.td.,  86. Indeed, for many, if not
most, of the affected childrepsychotropic drugs are administeredtreat a diagnosis that the
drugs were never designed to address.

The longer a child is on a given psychgim medication, the greater the number of
adverse effects. Some psychotropic meaioat including some antipsychotics and SSRI

antidepressants, even come with “black bawdrning labels, indicating “their use requires



particular attention and cautiongaading potentially dangerous life threatening side effects.”
Id., § 83. Thus, due to the sersousks associatedith psychotropic drugs, they should be
administered to children only when necessand aafely, and accordingly it is critical that

children being administered tleedrugs are closely monitored.

b. UniqueRisksfor Children in Foster Care

More than a decade ago, a study including data from Missouri and 16 other states found
that the rate of use of antipsychotics (ongha most powerful classeof psychotropic drugs)
was 12.37% for children in foster care, compangth 1.4% for childre receiving Medicaid
who werenotin foster care. The study further found tbage in five children was prescribed two
different antipsychotics, and at least one in ten children was prescribed four or more
psychotropic medications. The Masi Initiative for Children in Foster Care, looking at data
from 2011, showed that 28% of children in stédster care were on yzhotropic medication.
20% of those children wereaulsject to an outlier prescripim (too much, and too many, too
young), including 6.65% who were prescribed faremore psychotropic medications at once
and 3.03% who were prescribed two or more agtipotics at once. A January 2015 Missourian
article reported MOHealthNet data from 2012 simgathat more than 30% of Missouri’s foster
children were prescribed at least one psychatrapdication. It was further reported based on
this data that children as yourg two years old (like plaintifZ.S.) had been prescribed an
antipsychotic drug. In addition, at least 20%dVb§souri’s foster youth were taking an average
of two or more psychotropic medications, withmsofoster children prescribed as many as seven
psychotropic medications at one time.

Children in foster care are at increasesk of being impropdy or unnecessarily

administered psychotropic drug&ften, those who care for fostehildren do not have detailed



knowledge of their trauma background, mentadltie needs, or meckl history. Unlike
biological parents, the foster caregivers mulst o@ a child’s health records to know her history
and needs. At the same time, frequenigea in placement often are accompanied by changes
in a foster child’s health care provider and causeugtions in the child’s health care. Thus, the
sharing of accurate and completedical information with botlthe child’s foster parent and
physician is critical to the clils health and safety. Yet]l doo often, it does not occur.
Moreover, the state has no system in placevtidasubjecting children to “outlier"—too much,

and too many, too young—prescriptions.

c. ThePlaintiffs

M.B. Plaintiff M.B., a fourteen-year old lp has been administered up to seven
psychotropic drugs at once, including lithium and two atypical antipsychotics. Over the course
of two-and-a-half years in CBustody, as he has been moved through eight different placements,
his regimen of psychotropic medications has flatéd, with medications being rapidly added or
removed, and dosages changing. At times, Ms placed on a medication for a month, only
to have it removed the nextomth, and drugs that had alreadseh tried and discontinued were
tried again. Yet, neither he nor any of hiseggvers has been proed updated medical and
mental health records, and Missouri has not taaed “a consistent informed consent process
to ensure individual attentioto his treatment” or “institute[d] an effective mechanism for
reviewing dangerous prescription practicggdcing him at further risk of harmid.,  11. M.B.
has exhibited several conditions known to &@@ong the serious adverse effects of the
psychotropic medications he has been adnarest, including hypothyroidism, hearing voices,

and suicidal thoughts.



E.S. and Z.S. Plaintiffts E.S. and Z.S., siblingaged three years and two years,
respectively, already are being administeqggi/chotropic medications, including “atypical
antipsychotics.” They have been placed in midtifoster homes. One of their prescribed
medications, Risperdal, has na&emn approved for children under thge of five years. Adverse
reactions to that medication can include solance, increased appetite, fatigue, insomnia,
sedation, Parkinsonism, feelings of musculavepng and inability toremain seated, vomiting,
cough, constipation, nasopharyngitis, droolimgnny nose, dry mouth, abdominal pain,
dizziness, nausea, anxiety, headache, nasaestion, inflammation of the mucus membrane,
tremor, and rash.

K.C. Plaintiff K.C., a twelve-year-old girl, has been placed on as many as five
psychotropic medications at one time. Althowgjie has been placed in several foster care
situations, neither she nor any of her caregitaas been provided with comprehensive, up-to-
date, and accurate medical and raéhealth recordsindeed, earlier this y&, K.C.’s caregivers
had three different understandings of what dddge of a particular psychotropic medication she
was to receive, and they had no medical rectodresolve the confim. The confusion may
not even have come to light had a voluntadwocate not raised questions about it. Her
physicians have not had access to complete aakdécords or history when prescribing her
medications. CD also failed to ensure thatper informed consent was given when K.C. was
placed on multiple psychotropic medications, desthe fact that the drugs require ongoing
monitoring to permit adverse effects to be addressed promptly. At one residential facility, K.C.
was reported on multiple occasions to*bisibly involuntarily shaking.” Id., T 37 At that time,
K.C. was taking the antipsychotic Abilify, the lalder which warns, “Stop using . . . and call

your doctor at once if you have ..uncontrolled muscle movementdd., { 38. Neither CD nor



the staff at the private residentieeatment center housing K.C. addglsed the issue. In fact, the
treatment center staff denied that K.C. had Is&king at all. Eventually, after the visitor who
had noted the shaking repeatedly raised an alarm, K.C.’s Abilify dosage was cut in half. K.C.
also has been prescribed Strattera, purportedly for Attention-Deficit Hyperactivity Disorder
(“ADHD"), although at least one formal assessmamd observation of K.C. indicated that she
does not have ADHD. Strattegsalabel warns that “[clommon side effects in children and
teenagers include upset stomagldecreased appetite, nauseayamiting, dizziness, tiredness,

and mood swings,” and “Stratéeincreases the risk ofisidal thoughts or actions.id., § 41. In
response to K.C.’s high number and doses of psychotropic medications, concerned persons
outside CD who have observed K.C. have fanths sought an independent second opinion as
to whether her psychotropic medicatiogireen is appropriate, but to no avail.

In October 2016, K.C. suddenly began agtiangry, aggressive, and violent, and
repeatedly became involved in altercations. ffStaher facility placed her in physical holds
numerous times—including once for an hour amtlyffive minutes—to kep her from fighting.
Around the time that her behavicnanged in this fashion, K.C. dh&#een newly administered the
strong psychotropic drug Seroquel. Seroquekelladvises: “Call a healthcare professional
right away if you or your familynember has any of the followirsymptoms, especially if they
are new, worse, or worry you.. . acting aggressive, beinggy, or violent. . . .” Id., T 45.
Seroquel is not FDA-approvedrfase by children. The druglabeling notes that Seroquel
nonetheless is prescribed to some childrefeast thirteen years a—but K.C. had reached
twelve years of age only shortly bedathe introduction of Seroquel.

CD and its private contractor failed to ndie correlation between her behavior and the

medication change. Once againya@unteer visiting resource rad the issue. CD and the



private contractor took no action. Eventuallye volunteer contacted the prescribing doctor,
asking whether Seroquel should have been prescribed given that the child had not been
diagnosed with bipolar disordesind in light of her changed havior. That night, the doctor

made note of a bipolar disordeagnosis in K.C.’s records.

Eventually, K.C. ceased taking Serogaeld her aggressive behavior ceased.

K.C. is “sad or angry much of the timeld., { 48. She has experienced rapid weight
gain since being placed on psychotropic medaoat including a gain of more than fifteen
pounds over a three-month period. She dss experienced hallucinations since she
commenced taking psychotropic drugs. Hahations are among the known adverse effects of
two new medications logg given to K.C.

AH. AH., atwelve-year-old girl, has spempproximately six years in CD’s custody.
As a result of being pted in numerous different livingtgations, “knowledge of her medical
and mental health history, in the absenceralfable recordkeeping practices, has become
fragmented and dispersed between her assigasgworker, foster caretakers, and health
providers.” Id., 1 53. In or about November 2016, AtHed to physically harm herself and was
hospitalized. At the psychiatric hospital, she wesscribed two pills of Latuda and two pills of
Remeron each day. CD did not involve A.H.’s llegarents in the decision to administer these
psychotropic medications to her. After she wi&sharged, A.H. movedtm the home of a non-
kinship foster parent for a few months, and tixas moved to the home of a kinship resource.
The non-kinship foster parentatrsferred A.H. to the kinghiresource home, and provided
A.H.’s medications wrapped only tissue paper. The foster pareadvised the kinship resource
that A.H. was to take just one pill of Latudad one pill of Remen each day. The kinship

resource parent received no medical recondspill bottles, and no written instructions for



administering the medication. Consequent®yH. was given incorrect dosages of the
psychotropic medications and experienced &ers reaction that resulted in her being

hospitalized for six-days.

1.  DISCUSSION

“To survive a motion to dismiss, a complaint must contain sufficient factual
matter, accepted as true, to state a claimetief that is plausible on its face.Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotation marks aitation omitted). A claim is “plausible
on its face” when the allegations allow the court to draw the reasonable inference that the
defendants are liable for the misconduct allegédl. (citation omited). There mst be more

than “a sheer possibility” that the defendants acted unlawfigdly(citation omitted).

a. TheYounger Abstention Doctrine

Defendants argue that all of Riaff's claims are barred by th&oungerabstention
doctrine, which requires a federal court to alostan principles of comity and federalism, from
exercising jurisdiction over certain actioreeking injunctive or declaratory relieGee Younger
v. Harris, 401 U.S. 37, 41 & n.2 (1971).

The general rule is that a federal court shawdtlabstain merely because there is a state
court action which concerns the sametergpoending in the federal cour&print Commc’ns, Inc.

v. Jacobs134 S. Ct. 584, 588 (2013). The Supreme Court has “cautioned . . . that federal courts
ordinarily should entertain ands@ve on the merits an action within the scope of a jurisdictional
grant, and should not refuse to decadease in deference to the Stateld” (quotation marks

and citation omitted).

The Younger abstention doctrine is an exception to this general rule, applicable in
exceptional circumstances. Those circumstanaes state criminal prosecutions, civil
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enforcement proceedings, and civil proceedimy®lving certain orderghat are uniquely in
furtherance of the state courts’ ability perform their gdicial functions. Sprint 134 S. Ct. at
588); see also New Orleans Pub. Seiwng. v. Council of New Orleangl91 U.S. 350, 368
(1989) (‘NOPST).

Contrary to the teachings &print, Defendants argue that abdien is appropriate here
if the three so-calleMiddlesexconditions are met: “(1) thewre ongoing state proceedings, (2)
that implicate important state interests, andtiia} provide adequate oppunities to raise any
relevant federal questions presentethet action.” Doc35, at 14 (citingfony Alamo Christian
Ministries v. Selig664 F.3d 1245, 1249 (8th Cir. 2012)). But Mrldlesexfactors preceded
Sprint,and the Eighth Circuit has acknowledged it limited exceptins identified inSprint
control. SeeBanks v. Slay789 F.3d, 919, 923 (8th Cir. 2014)

Defendants also argue thBOPSI and Sprint do not apply because they concerned
“public utility rates and telecommunication accésss (respectively),” rather than “children in
state custody” (Doc. 67, &), but to the contrarfNNOPSland Sprint “define Youngelis scope,”
without exception.Sprint 134 S. Ct. at 591 (“This Court has not appNealingeroutside these
three ‘exceptional’ categories, and rules, in accord WM@PSI, that they defineYoungels
scope.”). Thus, for th&oungerabstention doctrine to apply, efte must be “state criminal
prosecutions, civil enforcementqmeedings, [or] civil proceedingsvolving certain orders that
are uniquely in furtherance of the state courts’ ability to perform their judicial functi@mpsiht
134 S. Ct. at 588 (quotation marks and citation omitted).

There is no dispute that thisse does not concern either a state criminal prosecution or
civil enforcement proceedings. Defendants argue, however, thiabunger abstention is

appropriate here under the thigrintcategory: civil proceedingsvolving certain orders that
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are uniquely in furtherance of the state courtslitgbto perform their judicial functions. In
Sprint,the Supreme Court cited two cases to illustthig third exceptionJuidice v. Vail,430
U.S. 327 (1977) anBennzoil Co. v. Texaco, Ind81 U.S 1 (1987).Juidiceconcernedhe state
court's use of its contempt power tofeme its orders. 430 U.S. at 335. Rennzoil the
guestion was whether the federal court shaalddtain from enjoininghe state process for
obtaining a property lien to enfor a state court judgment. 481 Ua$13. Both cases illustrate
the very narrow reach of the third exception. Caitio both cases was affort by the plaintiffs
to interfere with state procedures necessagnforce the orders of a state court.

Defendants, however, contend that this exception applies “because each Plaintiff and
putative class member is subject to juvenilert@roceedings that inofle within their ambit
decisions concerning medical carayid this case therefore toushen orders that are “part and
parcel of the Juvenile Court’s essial enforcement function . . . .Doc. 35, at 18; Doc. 67, at 4.
Defendants point out that “[tjhe authority tware for and treat children in foster care”
commences with “the JuvenileoGrt's decision to bring the childto care, not the State agency
charged with carrying out its ordersfd. But the operative fact heis not that the juvenile
courtplaceda given child into CD’s custody, but that Gias custodyver the child: Plaintiffs
complain not about the placement of children istéo care, but insteadaut the care, or lack
thereof, the children receive while in CD’s amay. It is the executive’s actions that are being
guestioned, not the power tfe juvenile court. See NOPSI491 U.S. at 368 (“[I]t has never
been suggested thatoungerrequires abstention in deference to a state judicial proceeding
reviewing legislative or executive action. Sugtbroad abstention requirement would make a
mockery of the rule that only exaonal circumstances justify aderal court’s refusal to decide

a case in deference to the States.”).
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Furthermore, there is not even a paralldiomcin a Missouri stateourt, juvenile or
otherwise, dealing with the administration ofgsotropic drugs. There is no remedy sought by
the Plaintiffs that would interfere with any ordéat has been entered by the juvenile court. It
would be absurd to conclude that because anjlereourt might someday enter an order related
to some subject in this federal lawsuit, theungerabstention applies. To so hold would mean
that a federal court would alwapave to abstain on any disputéated to a foster child because
the juvenile court has continuingrisdiction over the child. This would indeed be a “mockery
of the rule that only excépnal circumstances justify¥ oungerabstention.ld.at 368.

The Court therefore concludes that ¥haungerabstention doctrindoes not apply here.
See also Doe v. Pipef65 F. Supp. 3d 789, 806 (D. Minn. 20X @nding that“state court
adoption proceeding was undeniably not . . . a civil proceeding involving the enforcement of a
state court judgment,’na therefore “Younger abstion does not apply”)Qglala Sioux Tribe v.
Van Hunnik 993 F. Supp. 2d 1017, 1024 (D. S.D. 20{49lding that where “Plaintiffs’
complaint seeks prospective relief” and does “seek[] to interfere with any ongoing state
judicial function or challeng]] any previous state counuling,” abstention “would be
inappropriate”);Tinsley v. McKay156 F. Supp. 3d 1024, 1038-3ad 1040 (D. Ariz. 2015)
(concluding that, where juvenile courts weresjponsible for approving motions for psychiatric
assessments and residential treatment servicesddbeimdant state agencies were “obligated to
provide ‘comprehensive medicahé dental care’ for foster children [or] to collaborate . . . to
find the most effective way of dekring that care as well as belaal health services,” “[tlhe
requested relief[,] concern[ing] the systems facilitating the provision of care” did “not
involve or interfere with the interest of the stah enforcing the orders and judgments of state

courts”).
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b. Substantive Due Process Claim

The state indisputably has abligation to protect childrem foster care, including by
providing adequate medical cardames ex rel. James v. Frietb8 F.3d 726, 730 (8th Cir.
2006) (“The state is required . . . to protect individuals who aits itustody or are subjected to
a state-created danger. cAstodial relationship is created wheechild is placed in foster care.”)
(citations omitted);Norfleet By & Through Norfleet v. Arkansas Dep’'t of Human Se8a@
F.2d 289, 293 (8th Cir. 1993) (“It cannot berigesly doubted that th state assumed an
obligation to provide adequate medical care fobe [thild]; the reason [he] was placed in foster
care was precisely because he was not ablekéodare of himself andeeded the supervision
and attention of an adult caregiveWe thus conclude that, in hgof . . . the undeniable nature
of the state’s relationship witmd corresponding obligations to [tle&ild], . . . the state had an
obligation to provide adequate medicalte, protectionrad supervision.”).

However, in the custodial context, “a sulmgtée due process violation will be found to
have occurred only if the official conduct or inaction is so egregious or outrageous that it is
conscience-shocking.James 458 F.3d at 730. ldamesthe Eighth Circuit Hd that “officials’
conduct will not be found to be conscience-sligkunless the officialacted with deliberate
indifference.” Id. In other words, the dafdants must have been “aware of facts from which an
inference could be drawn that abstantial risk of serious harm existed” and they must “actually
[have] dr[a]w[n] that inference.’ld.

Plaintiffs have alleged that Defendants aveare that Missouri foster children are being
administered psychotropic drugs without adegquaversight and therafe are subject to a
serious risk of substantial harm. AccordingPtaintiffs, “CD has repgedly acknowledged its
awareness of these standards and the compekiad to implement a robust system to protect

children in foster care from ungafmedication practices and ensappropriate use and oversight
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of psychotropic medication.” Doc. 22, § 98. Indeed, CD admitted to the federal government that
“Im]any foster care children are prescribeuiltiple psychotropic medications without clear
evidence of benefit and with inadequate safety data,” even thoufie ‘fise of multiple
medications (psychotropic or otherwise) credfbespotential for seriougdrug interactions.”ld.,

1 6.

The complaint also states that federal law requires CD to “develop ‘a plan for the
ongoing oversight and coordination of health care services for any child in a foster care
placement,” which must include ‘an outline of . the oversight of prescription medicines,
including protocols for theppropriate use and monitoring pgychotropic medications.”ld., 1
96 (citing 42 U.S.C. § 622(b)(15)(A), 622(b)(15)(®). In addition, the federal agency “ACF
has stated that ‘[s]trengthenedersight of psychotropic medicati use is necessary in order to
responsibly and effectively attd to the clinicalneeds of children who have experienced
maltreatment,” and has “urged ‘close supervisemd monitoring . . . [and] careful management
and oversight’ in the use of psychmtic medications for children.”Id. Furthermore, the
American Academy of Child and AdolesterPsychiatry (“AACAP”) “has published
recommended practices for child welfare ageniriesverseeing the mental health treatment of
children in foster care, including active monitayito assure safe utation of psychotropic
medications,” explaining that “chitdn in state custody ‘often haxe consistent irerested party
to provide informed consent for their treatmenot,coordinate treatment planning and clinical
care, or to provide longitudinal orgght of their treatment.”d., T 97.

Plaintiffs identify three systemic shortcomgs in the administration of psychotropic
drugs to children in Misouri foster care:

e Medical Records According to Plaintiffs, the maintenance and provision of up-to-date
and complete medical records is reqdingot only by “widely[ Jaccepted standards

15



promulgated by the Child Welfare LeagueAaherica” and AACAP, but also federal law
and even state policySee id., 1 99-104. “The case plan regements of Title IV-E of
the Social Security Act require child wekaagencies to maintain up-to-date medical
records as part of a written case plandach child in care,” including “the child’s known
medical problems” and “thehild’s medications.” Id., § 99. The agencies “also must
have a procedure for ensuring that a copy ofrégerd is supplied tthe foster parent or
placement provider ‘at the tenof each placement.”ld. Moreover, “CD’s own policy
requires that ‘the child’s Children’s Service YXer . . . establish and maintain a medical
record . . . on each child in careld., at100. CD’s policy also “requires that the worker
‘ensure initial medical inforiation is obtained from the pant#physician and given to the
resource provider within 72 hours.ld. Missouri’'s Foster Parents’ Bill of Rights
likewise provides that CD and its contrastdishall provide to foster parents and
potential adoptive parents, prior to placemalitpertinent information, including but not
limited to full disclosure of all medical, psyological, and psychiat conditions of the
child.” Id. Yet, CD has not procured or maintained complete medical records for the
foster children in its care, or at leaslpes not provide that information to foster
caregivers. See id., I 105-110. Indeed, CD’s 2016 Health Plan acknowledged that
“[floster care providers andthers assisting € child or family do not always have
updated health information to make decisioalated to the child’s health careld.,
110. CD’s consent policy and procedures @eécient because they are unclear and,
partially as a result, ignoredd., { 115-117.

Informed Consent According to AACAP, informed consent is “particularly important at
the time of psychotropic medication iaiion,” but also should be an “ongoing
process[],” involving “discussion of targetymptoms, likely benefits of a potential
treatment, potential risks dfreatment, and risks of nqtursuing the treatment in
qguestion.” Id., 1112. The federal government statle®012 that, in the administration
of psychotropic drugs to children in fostere&athere is a “need for written policies” with
provisions for “[iinformed and shared decision-making (consentasdnt) and methods
for on-going communication between the prdsan; the child, his/her caregivers, other
healthcare workers, [and] theilchwelfare worker . . . .”1d. CD itself has recognized
the importance of an informed consentqass in this context. “In a September 2013
memorandum to staff addressing the agenicytemed consent policy, CD management
instructed that adherence to the informedsent policy is required “in order for children
in the custody of the Children’s Division (CE) receive appropriate health or mental
health services.”ld., 1 113. Indeed, CD promulgated arformed consent policy with
respect to psychotropic medications, whprovides that, where psychotropic drugs are
concerned, “the parent(s) should be&gaged in all medication decisions and
appointments for the child, unless parental sghve been terminated or the court has
issued an order restricting the parent’s participation in the decision making prockss.”
1 114. The policy also providethat “the Children’s Service Worker should obtain
information regarding the benefits and siféects of the medication to help make an
informed decision,” and “[i]f the child’sparent(s) is unavailable for consultation
regarding treatment, the child’s ChildrerBervice Worker or the resource parent are
authorized to give consentld. The Children’s Service Woek also should approve the
administration of drugs to the child, and “stwulotify the parents regarding treatment.”
Id. Nonetheless, CD does not track information concerning consent—who gives it,
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whether the caseworkers are apprised of consent degigibether the youth consents,
and whether CD overrides the lack of consent by a child or paréht. I 119.
Furthermore, absent complete medical regspobnsent arguably cannot be informed.
See id., 120 (“Medications may be approved mout the benefit oknowing a child’'s
health history, which could include allergié®o medication, documented adverse effects
to medications, or failed previous attpts with that very same drug.”).

e System for Flagging Outlying Prescriptions Plaintiffs also allege that CD has
acknowledged the need for a “monitoringofacol for psychotropic medications™—a
system recommended by both AACAP and AC®ee id., 122. CD reported to ACF
that, in 2008, it began coorditing with the Missouri Depament of Mental Health
(“DMH") to develop a system to “identify multiple psychotropic drugs and or
contraindicated medications automatically andhjalerts provided to staff to address.”

Id. CD since has repeatedly recognized nieed for such a system, but has failed to

develop one. See id., T 123-129 (quoting CD as acknowledging that “oversight is

necessary when addressing the needs ofrehildtho have experieed maltreatment”).

Still, CD purportedly has no stem for catching “red flags,” such as too many different

drugs, too much of any given drug, or thenaustration of drugs to those who are too

young. Seeid., 1 122-129.

Relying solely on the complaint, Defendarargue that the conduct alleged in the
complaint does not rise to the level of deliberate indifference. They first argue that they have
made various efforts to address the three aforementioned shortcomings. They point to the
complaint itself which states that, “[ijn the absence of a system to maintain comprehensive
medical records for all children icare, CD has resorted tovig its caseworks electronic
access to the state’s Medicaid claims data tiinaiweb-based tool known as CyberAccess as a
proxy for tracking a child’s gscription drug history.”ld., 1 106. However, the complaint also
alleges that this system “is not an adequepacement for a comprehensive medical record.”

Id. “Simply viewing Medicaid claims data does not provide the CD caseworker with critical
information, such as whether a prescribed drug exger actually administered, what diagnoses
or behavior a particular drug sideen prescribed to treat, whether the child previously
experienced any adverse effects from a medicatitwh,”] 107.

The complaint also alleges that CD “meith [the Missouri Department of Mental

Health] to discuss th[e] [red flag] issue anéntlfy a protocol for maitoring the utilization of
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psychotropic medication. The examination condistieexploring age coust medication counts
and costs, diagnosis counts and costs, ancndves information,” ad “next steps” involving
determining “which combination of medicatioms most problematic and mak[ing] practice
decisions as a result of the findingsid., 11 123-12% In 2013, CD also contemplated a
“second opinion process” that would “take a clwsek at those children being prescribed two or
more antipsychotics or five or more psychotropic medications and elicit treltds§ 126. To
begin, CD was to review ten child case fildd. But the medical records for eight of those ten
cases were “too incomplete to [permit CIpperform a thorough and meaningful reviewd.,
127. In 2016, CD again failed tmplement the secondary revigwocess for lack of complete
health recordsld. Purportedly because obtaining thedifeequired extensive follow up,” CD is
“not currently implementing this second opinion procesd.;  128.

Defendants argue that these allegations stiatthere are no reasonable means for CD
to procure the medical records for the childrefoster care, and therefore no reasonable means
to implement a “second opinion process,” that@yberAccess system is an adequate substitute
for complete medical records, and that givessthactions, the Defendamannot be found to be
deliberately indifferent to a serious risk ofrimato foster children. However, based on the
allegations in the complaint as a whole, it isgilole that the defendantdécisions to stop trying
to procure medical records and to not imp@mthe long-contemplated second opinion process
demonstrate deliberate indifference to aaesirisk that Plaintiffs are facing.

There are clearly plausible allegations tbBafendants were “aware of facts from which

an inference could be drawn that a suttstarisk of serious harm exist[s],James458 F.3d at

% The complaint does not state whether any protaesl developed or implemented as a result of
these efforts or whether a decision was readiszlit which combination of medications was
most problematic.
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730, and that they actually knew of the serious risk of harm. Yet they have not adopted any
systematic administrative review because Déémts can't find the medical records of the
children. But the absence of the medical recasddf creates an unreasonable risk of harm and
the Defendants are aware of that risk as Welllso, the fact that the federal government, child
welfare experts, and Missouri’s avpolicy require the maintenance of medical records for foster
children, suggests that thereasreasonable method for gettiagmeaningful portion of those
records. All of that information is contachen the complaint, so drawing every reasonable
inference in Plaintiffs’ favor, the Court concligdéhat the allegationsoncerning the medical
records and system for catching red flags playsillege a deliberate indifference claim.

Defendants also argue their conduct wasr“seconstitutional because they rely on the
professional judgment of physicians to diagnose and prescribe psychotropics” (Doc. 67, at 10).
But this argument fails to addethe underlying risk that Plaiffs8 have alleged. The complaint
states that drugs are beinggcribed for children who areagoung, that doses are too high, and
too many different psychotropic drugs are being given to the same child. Even CD has admitted
that “[m]any foster children ar prescribed multiple psychiat medications without clear
evidence of benefit and with inadexje safety data . . . .” Do22, | 6. Plaintiffs effectively
allege that systematic administrative review is needed because doctors may not be acting, or may
lack sufficient medical records totam the best interests of the children. It is the Defendants’
failure to implement specific administrative sgdards that puts Plaintiffs at a substantially
higher risk of serious harm. This risk iggaavated for foster chitdn because psychotropic
drugs may be prescribed to bensfitial workers or foster parents, rather than for the interest of

the child.

% Indeed, even a lay paraemiderstands that risk.
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The argument that Plaintiffs’ substamtivdue process claim is deficient because
Defendants are not alleged to have exposed thdiffato risks greater #n those to which they
otherwise would have been exposaldo fails. In both of theases that Defendants cite in
support of this argument, the children were hedwhile in the custody of family members with
whom they had resided prior tioe state agency’s involvemer$.S. v. McMullen225 F.3d 960,
965 (8th Cir. 2000)Burton v. Richmond370 F.3d 723, 729 (8th Cir. 2004). The same was true
in the Supreme Court case upon whidbMullenrelies. Deshaney v. Winnebago Cty. Dep’t of
Soc. Servs.489 U.S. 189, 201 (1989) (“Petitioners cede that the harms Joshua suffered
occurred not while he was in the State’s custtay,while he was in theustody of his natural
father, who was in no sense a state actor.”)Déshaneythe Supreme Court expressly stated
that it might have reached a different conclusidijad the State by the affirmative exercise of
its power removed Joshua from free societg pataced him in a foster home operated by its
agents ... ."ld., at201, n.9. These cases do not limit tteess well establised obligation to
protect a child within its custodySee, e.g., Jame458 F.3d at 730.

The Court thus concludes that Plaintiffs hatated a plausible substantive due process
claim as to the medical records and the esystfor flagging outlying prescriptions. This
conclusion is reinforced by similaecisions by other courtsSee Henry A. v. Willde678 F.3d
991, 1004-05 (9th Cir. 2012) (denying motion to dssrdue process chas under deliberate
indifference standard, notingpter alia, “that there may be a caugannection between the State
defendants’ failure to share these medical recandksthe injuries suffered by plaintiffs such as
Henry, who received a dangerous combinatioprescription drugs because his medical records
were not given to his treatment providers®e also Thomas S. by Brooks v. Flahed62 F.2d

250, 252 (4th Cir. 1990) (affirming trial courecision that found that government official’'s
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decision “to administer antipsychotic drugdfa levels and under the conditions found to exist
in the state psychiatric hospitals . . . dahsially departed bm accepted professional
standards”) (quotation maslkand citation omitted)Qlivia Y. ex rel.Johnson v. Barbou351 F.
Supp. 2d 543, 555-56 (S.D. Miss. 2004) (finding faintiff foster children allegingnter alia,
state’s failure to “provide them with necessamgdical . . . and mental health services” stated
claim for substantive due process vidati under both the “professional judgment” and
“deliberate indifference” standardsFharlie H. v. Whitman83 F. Supp. 2d 476, 507 (D.N.J.
2000) (denying motion to dismiss substantive dwegss claim regarding “the right to receive
care, treatment andrs&es consistent with coregent professional judgment”).

The allegations concerning consent, on theeohand, do not fare as well. Plaintiffs’
complaints regarding CD’s policy are that: (i) ithist phrased in mandatory terms; (ii) when the
parent is not available, it is not clear whetllee caseworker or the dter parent has decision-
making authority; (iii) it is unclear what it means foparent to not be available; (iv) it is silent
as to the role of a group careopider; (v) it des not require periodic view; (vi) it does not
provide for procuring input from ¢hfoster child to be administat the drugs; (vii) any parental
or youth refusal can be overridden by CD in its stiéeretion, without explation; (viii) it is so
vague and ambiguous that it is frequently unierstood, misapplied, or ignored; and (ix)
compliance with the policy isot tracked in any wayld., {1 115-117, 119. The allegation that
the policy is not mandatory is undercut by #legation that in a $¢ember 2013 memorandum,
CD advised its staff “that adherence to the rimfed consent policy isequired ‘in order for
children in the custody of the Chikh’s Division (CD) to receive appropriate health or mental

health services.” Id., § 113. In any event, even when vietvin the light most favorable to
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Plaintiffs, these allegations cannot be said $e tb the level of deliberate indifference because

of the vagueness of the allegations.

c. Procedural Due Process

“Procedural due process imposes constsaort governmental decisions which deprive
individuals of ‘liberty’ or ‘propety’ interests within the meaning of the Due Process Clause of
the Fifth or Fourteenth Amendment."Mathews v. Eldridge 424 U.S. 319, 332 (1976).
Determining whether Plaintiffs have stateml procedural due process claim “requires
consideration of three factors: (1) the privateriegé that will be affected by the official action;
(2) the risk of an erroneoudeprivation of such interegshrough the procedures used, and
probable value, if any, of additional procedusafeguards; and (3) the Government’s interest,
including the fiscal and administrative burderetttine additional or substitute procedures would

entail. Id., at321.

1. Privatelnterest

Defendants concede that “Plaintiffs have #&stantial liberty interest in avoiding the
unnecessary administration of medali treatment.” Doc. 67, d2. Indeed, the Supreme Court
has recognized that prisonenave “a significant berty interest in avoiding the unwanted
administration of antipsychotic drugs undere tibue Process Clause of the Fourteenth
Amendment.” Washington v. Harperd94 U.S. 210, 221-22 (1990). “[F]orcing antipsychotic
drugs on a convicted prisoner is impermissiblseal a finding of overriding justification and a
determination of medicaappropriateness.” Riggins v. Nevada504 U.S. 127, 135 (1992)
(holding that “[tlhe Fourteenth Amendment afferdt least as much protection to persons the
State detains for trial”). The Supreme Court &las found that “a child, imommon with adults,
has a substantial liberty interest in not being io@df unnecessarily for medical treatment . . . .”
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Parham v. J. R.442 U.S. 584, 600 (1979%kee also id., ab01 (holding that “a child has a
protectible interest natnly in being free of urecessary bodily restraintsit also in not being
labeled erroneously by some persons becausanaoifnproper decision by the state hospital
superintendent”). It follows from these precedehtg Plaintiffs possess a strong liberty interest

in not being unnecessarily admstered psychotropic drugs.

2. Adequacy of Existing Procedural Protections

Plaintiffs argue that the want of complete medical records, failure to implement an
effective process for informed consent, andufa to implement a system to flag outlier
prescriptions for secondary review create wamduly high risk of ewneous deprivation of
Plaintiffs’ right to be free from the unnessary administration of psychotropic drugs.
Defendants insist that existinggmedural protections are adequale their inifal suggestions,
Defendants argue that a physicerprescription of psychotropic wys is by itself a “proper
procedure” under the Constitution, and that Missoyuar&nile courts have “intrinsic authority
to facilitate [Plaintiffs’] care,protection, and discipline,” whichadds an additional layer of
procedural protections.” Doc. 35, at 29. OplyeDefendants raise the additional argument that
children in foster care are entitlemifewer protections than prisonérs.

Defendants’ argument that a physician’s prescription of a given medication itself affords
sufficient procedural protection the Plaintiffs cannot defeatetprocedural due process claim
at this stage. As a prelindary matter, Plaintiffs allegehat the physicians prescribing
medications to foster children in Missouri aret provided with complete medical records for

those children, and that the foster care giv@rsase workers presenting the children to the

* The Court ordinarily would notonsider arguments made fthre first time on reply, but
because Plaintiffs had the opportunity to preseninter-arguments at oral argument, the Court
will consider this argument.

23



doctors often lack adequate knowledge concerthiegchild’s social andhedical history. Thus,
even if a fully informed physician’s assessmeat tnchild should be medicated might constitute
sufficient process, it arguably cannot be sufficienthe absence of a full picture of the child’s
medical history and social profile.

Moreover, as Plaintiffs point out, Supre@eurt decisions concemy the administration
of psychotropic drugs to prisoners and the commaitt of children to state mental health care
facilities suggest that the stagealecision to administer psychapic drugs to children should not
rest on the treating physician’s prescription alonePdrham which concerned the commitment
of children to state mental heaftilities, the Supreme Court found that there waskathat the
parents “may at times be acting againstititerest of their children . .. .Parham 442 U.S. at
602. Here, similarly, there is a rithat the foster care giver oase worker will push for a child
to be medicated in order to make their job easaher than to address real medical ne&ke
Doc. 22, 11 2, 84. Indeed, the rigkthe care giver aicty against thechild’s bestinterest is
greater in this case than it wasHarham as the “natural bonds of afftion [that] lead parents to
act in the best interests of their children” may arist in the foster care system, particularly
where children’s placements often change, and the exigencies of accommodating numerous
children with limited resources may incentivize diwally unnecessary medication of children.
Parham 442 U.S. at 602.

In Parham the Supreme Court “conclude[d] that thekrof error inherent in the parental
decision to have a child institotialized for mental health care is sufficiently great that some
kind of inquiry should be made by a ‘neutfattfinder’ to determine whether the statutory
requirements for admission are satisfiedd’, at 606. The processdsioned by the Supreme

Court required only that the decision be mégea “neutral and detached trier of fact"—not
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necessarily a judicial or admstrative officer—“a staff physiciawill suffice, so long as he or
she is free to evaluate independently thed&himental and emotional condition and need for
treatment.”Id., at607. No “formal or quasi-formal” hearing was requiréd.

Critically, however, the Supreme Court in Parham noted that the procedures at issue in
that case did not leave “a single physician or other professithl “the unbridled discretion”
to commit a child. Id., at 615 (quotation marks omitted). Likewise, Rorter v. Knickrehm
which Defendants cite, the Eighth Circuit noted that commitment was preceded by “pre-
placement reviews by independent profesdginas well as “adversarial administrative
proceedings to determine proper treatment placement.” 457 F.3d 794, 797 (8th Cir. 2006).
Similarly, in Harper, which concerned the administratioh psychotropic drugs to objecting
prisoners, the Supreme Court required that tti@ate decision-maker(s) not “be involved in the
inmate’s current treatment or diagnosisiarper, 494 U.S. at 233.

In an effort to avoid the implications dtarper, Defendants argue dh Plaintiffs are
entitled to fewer procedural peations than the Constitution affts to prisoners. Yet, the
Supreme Court has stated that “[p]ersons whae eeen involuntarily committed are entitled to
more considerate treatment and conditionsaffioement than criminalwhose conditions of
confinement are designed to punishYoungberg v. Romeal57 U.S. 307, 321-22 (1982).
Defendants argue that the administratiop®fchotropic drugs to children ipér sevoluntary”

because children by law cannot make medical decisions “by virtue of their minority.” Doc. 67,

> Defendants acknowledge that “the institutiorstizn of incompetents into mental health
treatment facilities” is “analgous” to the administration of yshotropic druggo children in
foster care. Doc. 67 at 12. Indeed, thgpi®me Court has concluded that the forcible
administration of psychotropic druggarticularly antipsychotics, i§articularly severe .. . .”
Riggins v. Nevade&b04 U.S. 127, 134 (1992). Justice Stevens found that the “interest in refusing
mind-altering drugs with potentially permanent dathl side effects” is “far” greater than the
interesting in avoiding physicalsgaints and institutionalizatiortlarper, 494 U.S. at 250 n.19.
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at 13. Even if a meaningful comparison cobéddrawn between CD here, on the one hand, and
the parents ifParhamand the legal guardian iRorter on the other hanfipboth Parhamand
Porter suggest, as discussed above, that additiomaiedural proteains are required hefe.

In light of these precedents, the Court carsayt on the basis of the allegations in the
complaint that a physician’s prescription of psytchpic drugs to a child ifoster care by itself
constitutes sufficient pcedural protection.

Finally, the Court rejects Defendants’ argument that the juvenile court’'s authority with
regard to foster children prales an additional layer of protem that warrants dismissing the
due process claim. As discussed more fullgaction ll(a) above, it i€D, and not the juvenile
court, that is responsible rfoordinary medical care for $ter children. Mo. Rev. Stat.

§ 207.020.1(17). Defendants provide no legal authsupporting their clan that the juvenile
court provides procedural protemts with respect to the admineion of psychotropic drugs to
children in foster care, and their bald assertlmat it does contradicthe facts as pleaded and
must be rejected on this motion to dismiss.

At this stage, the Court cannot find as a mattéawfthat either “the risk of an erroneous

deprivation” of the plaintiffs’ liberty interedty existing procedures @he value of “additional

® Given Plaintiffs’ allegationsancerning informed consent—whigiint a picture of a confused
array of legal parents, foster care givers, aase workers without adequate medical or social
knowledge or clearly delegatedtharity making the critical decisn of whether to administer
psychotropic drugs to a child—a factfinder mayclude that the admustration of psychotropic
drugs to the Plaintiffss not “voluntary.”

" In Parham the parents retained “a substantial, if not the dominant, role in the decision” to
commit a child, in light of the “tditional presumption that the parents act in the best interests of
their child . . ..” 442 U.S. at 604. Even stile parental decision fostitutionalize a child was
“subject to a physician’s independexamination and medical judgmentid. Here, the state is
charged with actingn loco parentis Yet, in arguing that the state should be allowed to rely
entirely on the treating physicianprescription, Defendants se&kabdicate the responsibility
that the parents iRarhamhad.
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procedural safeguards” is so minimal as tarest dismissal of the procedural due process

claim.

3. Government I nterest

Both Plaintiffs and Defendants asseratthgovernment interests support their own
positions. Plaintiffs note that there is “corfiipg governmental interest in the protection of
minor children,” and that here, unlike in prer or pre-trial detainee cases, there is no
countervailing government interest in prison safatyoringing an accused to trial. Doc. 57, at
21 (quotingK.D. v. Cty. of Crow Wing434 F.3d 1051, 155-56 (8th Cir. 2006)). Defendants
counter that the state has arenest in allowing medical pradsionals to focus on practicing
medicine, rather than participating in unnecessegrings, and that many of the procedural
protections Plaintiffs seek would render thestés care system inefficient and are simply
unworkable. However, as the CourtRParhamnoted, a formal or even quasi-formal hearing
may not be necessary—informal medical qeadures may confer adequate procedural
protections, and Defendants’ praded fear of intensive hearings may be baseless. 442 U.S. at
607.

As there are important governmental interestbath sides, this factor does not weigh in
favor of dismissing the poedural due process claim.

* * *
For these reasons, Defendants’ motion to @isnthe procedural due process claim is

denied.

d. Private Right of Action Pursuant to the Child Welfare Act

Plaintiffs’ final claim is forviolation of certain portionsf the Adoption Assistance and
Child Welfare Act (the “CWA”"). Defendants arguhat the relevant C¥A/provisions confer no
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federal rights on Plaintiffs. Plaintiffs, on tle¢her hand, contend that the “majority” of courts
have concluded that 42 U.S.C. Sections 62822 (b)(8)(A)(ii)), 671(a)(16), and 675(1) and (5)
create judicially enforceableghts, the violation ofvhich can be remeed through a Section
1983 action.See42 U.S.C. § 1983.

The question of whether sections 622(a), BR3)(A)(ii), 671(a)(16), and 675(1) and (5)
confer a private right of enforcement is onficdt impression within tis Circuit, although the
Eighth Circuit has concluded that certain otipeovisions of the CWA (sections 672(a) and
675(4)(A)) do not confer a privally enforceable right to receive payments from the state
sufficient to cover certain statutgrienumerated foster care costslidwest Foster Care and
Adoption Ass’n v. Kincad&12 F.3d 1190, 1202 (8th Cir. 2013).

“Section 1983 provides a cause of action agfaany person who, under color of law,
subjects a citizen to the depaiion of any rights secured by the laws of the United Stafes€’s
v. Gillespie 867 F.3d 1034, 1039 (8th Cir. 2017). Importantly, a Section 1983 action supplies a
remedy for violation of federalights, and not merely violation of federédw. Blessing v.
Freestone 520 U.S. 329, 340 (1997). Thus, “[tlapport an action under § 1983, a plaintiff
relying on a federal law must establish that Cesgrclearly intended treate an enforceable
federal right.” Does 867 F.3d at 1039 (citinGonzaga Univ. v. Dgé36 U.S. 273, 283 (2002)).
“[N]othing short of an unambiguously confedreight will support a cause of action under §
1983.” Does 867 F.3d at 1040 (quotation marks and citation omitted).

To determine whether Congresseinded that the prasions at issue befiethe plaintiffs,
the Court must weigh three factors: (a) vileetthe provisions are phrased “in terms of the
individuals who benefit, ther than the persons or institutioiet are regulated”; (b) “whether

the contested statutory languagenifest[s] an aggregate focusstead of being concerned with
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whether the needs of any particular person Haeen satisfied;” andc) “whether Congress
provided a federal review mechanismMidwest Foster Care712 F.3d at 1196-97 (quotation

marks and citations omitted).

1. Rights-Creating L anguage

The statutory language Midwest Foster CareGonzaga andDoeswas twice removed
from the party seeking enforcemerffee Midwest Foster Carél2 F.3d at 1197 (finding that
the sections at issue “speak to the stateegslated participants in the CWA and enumerate
limitations on when the states expenditures Wl matched with federal dollars; they do not
speak directly to the interests of the Provider§&pnzaga 536 U.S. at 274-75 (“FERPA’s
provisions speak only to the Seamt, directing that ‘[nd funds shall be madevailable’ to any
‘educational . . . institution’ which has a prohibited ‘policy or practice,’ . . D8es 867 F.3d at
1041 (“[T]he focus of the Act is two steps removeam the interests of the patients who seek
services from a Medicaid provider. . . ‘[I]t is phrased as directive to the federal agency
charged with approving state Mieaid plans, not as a conferral of the right to sue upon the
beneficiaries of the State’s decision to jggpate in Medicaid.™) (citation omitted).

Here, the statutes specifically concern theerigsts of children irioster care. Section
622(a) provides that the statemust have a plan for childvelfare services” meeting the
requirements of subsection (b). The relevantiporf subsection (b) iturn provides that each
plan shall “provide assunaes that the State--(A) is operatin. . (ii) a case review system (as
defined in section 675(5) . . fgr each child receiving foster carender the supervision of the
State . ...” 42 U.S.C. 8§ 622(b)(8)(A)(ii) (empisadded). Section 675(5) defines “case review
system” as “a procedure for assuring thattér alia, “(D) a child’s health and edwation record .

. . iIs reviewed and updated, and @ycof the record is supplied togtioster parenr foster care
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provider with whonthe childis placed, at the time of eactapément of the child in foster care .
...7 1d., 8 675(5)(D) (emphases addedection 671(a)(16) requirestistate to “have a plan . .
. which . . . provides for the development of a caae fhs defined in seoth 675(1) of tis title .
.. ) foreach childreceiving foster care maintenance/mpa&nts under the State plan and provides
for a case review system which meets the remeérdgs described in sections 675(5) and 675a of
this title with respect to each such child . .” Id., 8 671(a)(16) (emphases added). Section
675(1) defines “case plan” as “a written documenictvh . . includes at least the following: . . .
(C) The health and education recordstieé child including the most recent information
available regarding . . . (¥he child’'sknown medical problems; (vihechild’s medications; and
(vii) any other relevant health . . . information concernthg child. . . .” Id., 8 675(1)
(emphases added).

Nevertheless, the Court is obligated tocdi® congressional intent not “by considering
merely a portion of a statutory provision irmolation, but rather by reading the complete

provision in the context dhe statute as a wholeDoes 867 F.3d at 1043. Here, asdloes the

8 Defendants rely heavily o8l Foster Children v. Bust829 F.3d 1255 (11th Cir. 2003), which
concluded that sections 671@)d 675(5)(D) and (E) did not peit a privately enforceable
right. However, that case does not end our inquiry as it concerned a different version of section
671(a)(16). The Eleventh Circuit stated thatlesAnother section “conddns receipt of federal
funds on the existence of a state plan thatrggmother things, provides for ‘a case review
system which meets the requirements describesbation 675(5)(B) . . with respect to each
such child’. . ., Section 671(a)(16) does not go beyond that and expligiliyee plan to meet
the requirements described88 675(5)(D) and (E).” 329 F.3a 1271. However, the current
version of section 671(a)(16) explicitly reqes the plan to meet 8675(5) in fubee42 U.S.C. §
671(a)(16) (requiring provision dtase review system whicheats the requirements described
in section[] 675(5)"). Section 67&as amended to reference sattkv5(5) in is entirety on
September 29, 2014.See PREVENTING SEX TRAFFICKING AND STRENGTHENING
FAMILIES ACT, PL 113-183, September 29, 2014, 128 Stat 1919. BiuBpster Childrets
reason for finding no “rights-creating” language sections 671(a)(16) and 675(5) no longer
applies. See 31 Foster Childrer329 F.3d at 1271-72 (noting tHd2 U.S.C. § 671(a)(16) . . .
does not say that a plan’s case review systerst meet the requirements of 88 675(5)(D) and

(E)).
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language specific to “each” child isested within one of [sevefladubsections and is two steps
removed from the [statute]'s focus on which state pthesSecretaryshall approve.” Does

867 F.3d at 104%ee42 U.S.C. § 622.

2. Aqgregate or Individual Focus

The Court next considers whether the wgtaty provisions have an aggregate or
individual focus.

“[W]hen a statute links funding to substahtampliance with its conditions—including
forming and adhering to a state plan with spedifeatures’—as the CWA indisputably does
(seed2 U.S.C. § 1320a—2a)—“this counsels agathst creation of individually enforceable
rights.” Midwest Foster Carer12 F.3d at 1200.

A statute that “triggers aihding prohibition” also may show an aggregate fodds, at
1202. Plaintiffs argue that thegwisions at issue here “are ramincerned with the triggering of
specific funding prohibitions,” but instead “set foghtitlements that a stis required to give
to foster youth, once a state has decided ttcgaate in a federal matching program.” Doc. 57,
at 27. But the statutory language Midwest Foster Carelike the statutory language here,
concerned “eligibility” for paymentsCompare42 U.S.C. 8§ 672(a) (camhing three subsections
with “eligibility” in their title) with id. § 622(a) (providing that statsust “have a plan” in order
“to be eligible for” paymentandid. 8§ 671(a)(16) (same). Thisnguage indicates an “aggregate
focus.”

Furthermore, although the subsenti@t issue focusn the individual chd in foster care,
the broader provisions focus panily on the state’s plan. Feadé law provides that, “[ijn an
action brought to enforce a provision of thispter [including the CWA], such provision is not

to be deemed unenforceable because of its imelusia section of this chapter requiring a State
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plan or specifying the required contents of a State plan.” 42 U.S.C.A. § 1320a-2. The Eighth
Circuit accordingly previously held that “a statetauld not be considered to have an aggregate
focus simply because, as here, it requires statesgineer a plan goveng their participation in

a federal matching program that inures to tdeaatage of an entire @up of beneficiaries.”
Midwest Foster Care712 F.3d at 1200. But more recently, the Eighth Circuit clarified that
“[t]his does not mean that we should ignore . .e. skructure of the statute and its focus . . . .
Where a provision is included in a section a# thct requiring a state plan or specifying the
required contents of a state plaCongress still must create neghts in clear terms that show

unambiguous intent before they are enforceable under 8 19R®4 867 F.3d at 1045.

3. Federal Review Mechanism

The Eighth Circuit previously concluded thiie mechanism for federal review in the
CWA is “limited” and not “direct”:

[A]lthough the CWA “provides for oversigland funding restrictions that may be

imposed by the Secretary” on the partatipg states, there is no direct federal

review of the claims oindividual providers. NMo. Child Care Ass’n y.Cross

294 F.3d [1034,] 1038 [(8th Cir. 2002)]. skead, the CWA deletgs oversight of

individual grievances to the states.. . Federal review is limited to auditing

states for substantial compliancawihese and other requiremengee§ 1320a—
2a.

Midwest Foster Care712 F.3d at 1202. However, in the more red2oes case, the Eighth
Circuit held that “the withhaling of federal funds by theeSretary” is “another means of
enforcing a State’s compliance” that weighs agdinsling that a statuteonfers a private right

of action. Does 867 F.3d at 1041.

Under Does the three factors disssed above “give mixed ggials about legislative

intent,” which means that “Conggs has not spoken—as requireddmnzaga 536 U.S. at 280,
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122 S.Ct. 2268—with a clear voice that manifestsunambiguous intent to confer individual
rights.” Does 867 F.3d at 1043 (quotation marks artdtmn omitted). Accordingly, the Court
concludes that the statutesisgue do not confer aipate right of actionand Plaintiffs’ third

cause of action must be dismissed.

1.  CONCLUSION

For the foregoing reasons, Defendants’ motiodismiss is denied as to the substantive
due process claim, except that claims regatto informed consent are dismissed without
prejudice, and denied as to the proceduralmoeess claim. The motion to dismiss is granted

with prejudice as to the claim allegingpiation of the Child Welfare Act.

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated: January 8, 2018
Jefferson City, Missouri
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