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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
SOUTHWESTERN DIVISION

THOMAS PARKER and THERESA PARKER )

)
)
Paintiffs, )
)
VS. ) Case No. 11-05043-CV-DGK
)
CHASE HOME FINANCE, LLC, et al., )
)
Defendants. )

ORDER GRANTING DEFENDANTS’ MOTIONS TO DISMISS

This suit arises out of the foreclosureRi&intiffs’ property. Now pending before the
Court are Motions to Dismiss for Failure toatet a Claim on behalf dbefendant Millsap &
Singer, P.C. (Doc. 10) and Defendant JPMorghase Bank, National Association (Successor
by merger to Chase Home Finance, LLC) (Doc. 8pth Defendants seek dismissal as to all
claims asserted against them in Plaintiffs’ $EiAkmended Petition to Set Aside Foreclosure And
For Damages” pursuant to Fed. R. Civ. P. 8 and){&bf its Motion to Dismiss is not granted,
Defendant Millsap & Singer alternatively movesstake portions of the Complaint pursuant to
Fed. R. Civ. P. 12(f). Plaintiffs dinot respond to any of these motions.

For the following reasons, the Court holdatthll counts against Millsap & Singer, P.C.
and JPMorgan Chase Bank, National Associatiat¢8ssor by merger to Chase Home Finance,
LLC) should be dismissed for failure to compiyth Fed. R. Civ. P. 8 and 12(b)(6). Thus,

Defendants’ Motions are GRANTED and all claims are DISMIBSETHOUT PREJUDICE.

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/mowdce/3:2011cv05043/99118/
http://docs.justia.com/cases/federal/district-courts/missouri/mowdce/3:2011cv05043/99118/20/
http://dockets.justia.com/

Factual Background

This suit arises out of the January 4, 201tdtsure of Plaintiffsproperty located at 9
Rocky Ridge Road in Lampe, Missouri. OrbkReary 23, 2011, Plaintiffiled an action in the
Circuit Court of Stone County, Missouri seeking to set aside the foreclosure as unlawful and to
receive damages. The original complaint narfaur defendants (Chase Home Finance, LLC
(“CHF); Millsap & Singer, P.C. (“Millsap & Siger”); Deutsche Bank National Trust Company
(“Deutsche™); and WAMU Series 2007-HE1 Trust (“WAMU”)) and alleged five counts
collectively against all defendantsaud, wrongful foreclosure, fagdebt collection practices act,
accounting, and unjust enrichment.

On March 31, 2011, before any defendant had filed a responsive pleading, Plaintiffs filed
a “First Amended Petition to Set Aside Foreclosure And For Damages” (“FAP”). The FAP is
identical to the original petition with a few radile exceptions including the addition of a quiet
title claim and an injunction claim againgtll defendants and a breach of fiduciary
duty/malpractice claim against Defendant Millsap & Singer.

On April 22, 2011, CHF removed the action to the United States District Court for the
Western District of Missouri (Dodl). Plaintiffs have servegrocess on both CHF and Millsap
& Singer and have specifically qeested that proces®t be issued with respect to Defendants
Deutsche and WAMU. On May 1, 2011, CHF neztgvith and into JPMorgan Chase Bank,
National Association (“Bank”). Therefor&HF's Motion to Dismiss is now filed by its
successor, Bank.

Plaintiffs’ First Amended Petition to Set Aside Foreclosure And For Damages

In their FAP, Plaintiffs allege that on breiary 12, 2007, they signed a Deed of Trust in

the amount of $114,000 in favor of Washingtelutual Bank on property located in Stone



County, Missouri (Doc. 9-2, 11 7-9). The amg Trustee was Ozark Mountain Titléd. T 9.
Plaintiffs then allege that on November 20020Millsap & Singer sent a Notice of Trustee’s
Sale noting that the legal holdef the note had exercised its pawof acceleration; Plaintiffs
claim the letter did not indicate undeshose power the sale was exercised. § 10. On
September 25, 2008 Plaintiffs indicate that Wagton Mutual Bank was closed by the Office of
Thrift Supervision of the U.S. Governmend. § 12. Plaintiffs allegéhat in February of 2009,
Millsap & Singer instructed them to make$a2,000 check payable to Washington Mutual to
“catch their loan up, despite that bank having been closed for morths]’13. On November
5, 2010, Plaintiffs allege that Millp & Singer attempted a forecloe sale, bidding in the sale
on behalf of their other client, Deutsche Band. 1 14. Plaintiffs then claim to have written a
letter to Millsap & Singer €éclaring the sale “void.1d. 116.

Plaintiffs further allege thainder the terms of the Deed Difust, Washington Mutual is
the “Lender” on the loan and is, therefore, théy amtity entitled to inoke the power of sale.
Id. 125. They also contend that neither the L8anvicer nor the Trustee have the power to
bring an action for foreclosure in their own namés. I 28. Plaintiff maintains that Millsap &
Singer has acted unethically, sery as both attorney for the mortgagee and as Trustee for the
property and refusing to remove itself from eitpesition or to act in a manner consistent with
its duty as Trustee.ld. § 43. Furthermore, Plaintiffslege that Defendants “Chase Home
Finance, Deutsche Bank, and Millsap & Singler not now and did not, at the time of the
foreclosure, own the mortgage, the mortgagee, any security agements, nor have the
requisite power to represent the real party in interelt.”{ 59. In particular, they allege that

Millsap & Singer “did not have the current authority to proceed with the sale of foreclosure, nor



to defend the claims of the Plaintiffs becausew#nts subsequent to closing that changed both
the ownership and authority ofelsubject note ahmortgage.”ld. § 60.
Standard

A complaint must be dismissed if it fails to state a claim on which relief can be granted.
Fed. R. Civ. P. 12(b)(6). In reviewing the adacyof a complaint, the court assumes that the
factual allegations in the complaint are true aoaistrues them in the light most favorable to the
plaintiff. Data Mfg, Inc. v. UPS, Inc557 F.3d 849, 851 (8th Cir. 2009J.0 survive a 12(b)(6)
motion to dismiss, the complaint must do more tlemite the bare elements of a cause of action.
Ashcroft v. Igbal 129 S. Ct. 1937, 1954 (2009Rather, it must includéenough facts to state a
claim to relief that is plausible on its faceBell Atlantic Corp. v. Twomb\650 U.S. 544, 555
(2007). “While a complaint . . . does not need detailed factual abbegdtia plaintiff must
provide the grounds of his entitlement with mdh@an mere “labels and conclusions,” or “a
formulaic recitation of the ements of a cause of actibnBenton v. Merrill Lynch & Co., Ing.
524 F.3d 866, 870 (8th Cir. 2008) (quotifigvombly 550 U.S. at 545 (internal citations
omitted)). A complaint that alleges only “reak assertion[s] devoid of ‘further factual
enhancement” will not survive a motion to dismisggbal, 129 S. Ct. at 1949 (quoting
Twombly 550 U.S. at 557).

Rule 8(a) also requires the plaintiff to gigach defendant sufficient notice of the claims
against it. Tatum v. State of lowa822 F.2d 808, 809-10 (8th Cir. 1987) (citigpnley v.
Gibson 355 U.S. 41, 48 (1957). To put an indwal defendant on sufficient notice of the
claims against it, a plaintiff must explamach defendant’s involvement by informing the

defendant of the alleged acts of which it is accusatidbuld result in thadefendant’s liability.



Frey v. Herculaneum44 F.3d 667, 672 (8th Cir. 1995). Waex complaint fails to do this, it
fails under even the most liberal pleading stand&dd.
Discussion
A. Plaintiffs fail to state a claim as taall eight counts against Defendant Millsap &

Singer.

Millsap & Singer argues that Plaintiffs’ Complaiconsists of nothing more than labels,
conclusions, and “recitations to légdlegations,” and that it thefore fails to state a claim upon
which relief can be granted. Millsap & Singer ablsserts that Plaintiffs fail to state a single
allegation of fact showing that Defendant is lealdr any alleged violation. This Court agrees
and finds that Plaintiffs haveifad to state a claim for any ofdleight causes of action against
Defendant Millsap & Singer.

As a preliminary matter, the Court notes that many of Plaintiffs’ allegations are based on
their position, set forth in paragraph 63 of theititpmn, that “[tjhe soleowner of the property are
the Plaintiffs, who hold the proggrin fee simple with no lienthereon” (Doc. 9-2, 1 63). The
basis of this claim is Plaintiffs’ assertion thfathen Washington Mutual sold Plaintiff[s’] first
Mortgage note without aassignment of Deed of Trust at tivae of the note’s sale, Plaintiff[s’]
first mortgage note became an unsecured ntitey 53.

However, Defendants state that on Novem®9, 2007, Millsap & Singer was appointed
successor Trustee in a document recorded with the Stone County Recorder. Defendants submit a
copy of the Successor Trustee Appointment aseende (Doc. 11) and request that the Court take
judicial notice of this document as a publiecord on file with the Recorder of Deeds.
Defendants argue that this eviderdemonstrates that Defendamésl a right to foreclose on the

disputed property, and therefoeach of Plaintiffs’ claims should loésmissed for failure to state



a claim. Although Courts must generallgnore materials outside the pleadings when
considering a motion to dismiss, it may considetemals that are part of the public record.
Noble Sys. Corp. v. Alorica Cent., LL643 F.3d 978, 982 (8th Cir. 2008) (quotiRgrous
Media Corp. v. Pall Corp.186 F.3d 1077, 1079 (8th Cir. 1999)Here, the Court finds that
records from the Recorder of Deeds are public records and may be considered in deciding the
pending motions to dismiss.

Plaintiffs have failed to respond to Map & Singer's motion by disputing the
authenticity of the Successor Trustee Appointmelallenging the Court’s consideration of this
public record for purposes of ddaig the instant motions, or prawng citations to Missouri law
challenging the Defendant’s ability to foreclose the subject property pursuant to its duty as
Trustee. Rather, Plaintiffs rely solely on generalized allegations that Millsap & Singer has no
authority to proceed witthe foreclosure sale.

1. Count |, Fraud

In a complaint alleging fraud, Rule 9(b) rems that allegations of fraud “state with
particularity the circumstances constituting frauééd. R. Civ. P. 9(b). To satisfy the Rule 9(b)
requirement, a plaintiff must @hd matters including the time, place, contents of the false
representation, the identitf the person making the misrepnetstion, and whatvas gained or
lost based on the misrepresentatidonited Statesex rel Joshi v. St. Luke’s Hosp., Inel4l
F.3d 552, 556 (8th Cir. 2006).

The Court finds that Plaintiffs fail to pleadith particularity their fraud claim. To
establish a claim for fraud, Plaintiffs musiege and prove: 1) defendant represented or
concealed facts; 2) the representation wdsefavhen made; 3) the misrepresentation or

concealment was material to tlmnsaction at issue; 4) threpresentation was false or the



defendant knew the representatiwas not true; 5) defendantended plaintiff to act on the
representation; 6) plaintiff did not know the representation was false; 7) plaintiff reasonably
relied on the truth of the represation; and 8) the misrepresetiva caused identifiable injury.
O’Neal v. Stifel, Nicolaus & Cp996 S.W.2d 700, 703 (Mo. Ct. App. 1999).

In the present case, the Court finds thatr®ilés failed to sufficiently allege any facts
showing that Defendant represente@dconcealed facts to Plaintifte that these representations
were false or were material to any transactiossie. In addition, Plaintiffs fail to identify the
“time, place, and contents of the defendantlsefaepresentations,” or “who engaged in them
and what was obtained as a result/hited Stateex rel Joshj 441 F.3d at 556. Accordingly,
the Court finds that Plaintiffs failed to satisfyethight elements of fraud as required by Missouri
law, and, therefore, thidaim must be dismissed.

2. Count I, Quiet Title

The Court also finds that Plaintiffs fail @llege sufficient factso state a claim with
regard to Count I, Quiet TitlePlaintiffs’ allegations with regartb this count are: Defendants
have “no right, title, or interest in this subjgubperty” because “the t®mand the deed of trust
have been severed” leaving Defendants wittuasecured note againstapitiffs; “Defendants
have failed to prove that they can produce dhiginal note;” and Defendants “have failed to
show they have an interastder the note” (Doc. 9-2, T 62).

Under Missouri law, anyperson claiming title or interest real property “may institute
an action against any person or passhaving or claiming to haveatitle, estate or interest in
such property . . ..” Mo. Rev. Stat. § 527.150(Tp state a cause of action to quiet title, a
plaintiff must prove: (1) owership of the described real est¢®);that the defendant claims title

or interest in the subject premises; and (3) stlaim is adverse and ptajicial to plaintiff.



Howard v. Radmanestb86 S.W.2d 67, 68 (Mo. Ct. App. 1979) (citiRandall v. St. Albans
Farms, Inc, 345 S.W.2d 220, 221 (M0.1961)).

As discussed above, Plaintiffs offer no prdof their assertions that Millsap& Singer
have no interest in the subject property and had no right to foreclose on it. In addition, Plaintiffs
fail to allege that they were not in defaulccordingly, the Court finds that Plaintiffs fail to
allege facts sufficient to sustain a claim uiet Title, and the claim must be dismisseske
Kulovic v. BAC Home Loans Servicing, L,.Ro. 4:10-CV-2058 CAR011 WL 1483374, at *2
(E.D. Mo. April 19, 2011).

3. Count Ill, Wrongful Foreclosure

Plaintiffs fail to allege facts necessary toye the elements of wrongful foreclosure. To
be successful on a wrongful disclosure claimlantiff seeking damages must plead and prove
that there was no default when the foreclosuoceguiure began and that there was no subsequent
default that would give rise to the right to foreclog@obson v. Mortg. Electronic Registration
Sys, 259 S.W.3d 19, 22 (Mo. Ct. App. 2008). BecausenBits have failed to allege that their
mortgage was not in default when the foreclesproceeding began, thdgil to satisfy the
requirements necessary to plead this cause of action.

4. Count IV, Fair Debt Collections Practices Act

Plaintiffs’ claim that Millsap& Singer violated the FDCPA sdb fails for failure to state
claim. The FDCA was designed to “protecdnsumers from abusive debt practices” and to
“protect ethical debt collectors from competitive disadvantag@tiinn v. Ocwen Fed. Bank
FSB 470 F.3d 1240, 1246 (8th Cir. 2006)s such, the act prohibitiebt collectors from using
false, deceptive, misleading, unfair, or unconsdimaneans to collect or attempt to collect

debt. 15 U.S.C. § 1692(d) and (e). An erditgyerformance of its digs as trustee does not



necessarily constitute the trustas a “debt collector” such thatis subject to the Act.See
Williams v. Trotf 822 F. Supp. 1266, 1268 (E.D. Mich. 1993).

Plaintiffs’ claims are based allegations that Defendantschao interest in the subject
property, and, thereforgyere not entitled to foreclose on iAs noted abovehowever, Millsap
& Singer provided evidencehat it was successor Trustee of fhroperty, and Plaintiffs fail to
allege facts sufficient to prove thas$ Trustee, Millsap & Singer laett authority to foreclose. In
addition, Plaintiffs allege no facts suggestihgt any of Millsap &Singer's communications
were false, deceptive, misleading, or unfair. H&f#lsap & Singer was actoin its capacity as
trustee, not debt collector. In executing gmver of sale provision under the Deed of Trust,
Defendant was merely acting at ttegjuest of the mortgagee. Plaintiffs fail to allege any facts
suggesting that Millsap & Singevas acting in a capacity as abtleollector, and accordingly
this claim must be dismissed against them.

5. CountV, Accounting

The Court also finds Plaintiffs’ claim for amenting fails to state alaim. A party is
entitled to an order for an accding of its debt whenhere is a bona fide dispute regarding the
amount of indebtednesdNhite v. Mid-Continent Invs., Inc789 S.W.2d 34, 40 (Mo. Ct. App.
1990). Here, however, there is no dispute regartieg@mount of indebtedness. Rather, there is
a dispute regarding the right of Map & Singer to collect the inbB&edness in the first instance.
Thus, the action for accounting is ancillary te thain issue of determining whether Millsap &
Singer properly foreclosed onethproperty. In adtion, Plaintiff seeks this information to
“ascertain the actual state of its alleged loan” (Doc. 9-2, § 76). Millsap & Singer, however, is not
the party from whom an accounting would providéormation on the “state of [Plaintiffs’]

alleged loan” since it has no inter@stthe funds of the sale. Foermore, Plaintiffs fail to state



any legal basis for their claim and fail to speeifiyat information they seek and from whom it is
sought. Accordingly, this claim is dismissed.

6. Count VI, Unjust Enrichment

To establish the elements of unjust emmeimt, the plaintiff mat prove: 1) that it
conferred a benefit on the defendant; 2) thatdékendant appreciated the benefit; 3) that the
defendant accepted and retaitieel benefit under inequitabled@or unjust circumstancesiertz
Corp. v. RAKS Hospitality, Inc196 S.W.3d 536, 543 (Mo. CApp. 2006). At a minimum,
Plaintiffs must allege what befitethey have conferred upon Defemds. Because they fail to do
that, this claim must be dismissed.

7. Count VII, Breach of Fiduciary Duty/Malpractice

A trustee in a foreclosure proceeding isagent acting on behalf of both a mortgagor and
mortgagee and owes a duty of fess and impartiality to bothBoatmen’s Bank of Jefferson
Cnty. v. Cmty. Interiors, Inc721 S.W.2d 72, 76 (Mo. Ct. App. 1986). Plaintiff alleges that
Millsap & Singer breached its fiduciary duty by: apgoig itself as successor Trustee, failing to
require Washington Mutual Bank fwoduce the original note, and failing to allow Plaintiffs to
examine documents connected with the forasls These allegationsiowever, are without
legal and factual support. Pldffg allege no facts showing dah Millsap & Singer did in fact
appoint itself as trustee; Mslhp & Singer, on the loér hand, produces ewdce that Deutsche
Bank made this appointment. In additionaiRliffs produce no ledaupport underlying their
contention that Defendant must require Washington Mutual Bapkotiuce the original note or
to allow Plaintiffs to examine documents coneectvith the foreclose. Without legal and

factual assertions supporting their pasitithe Court must dismiss this claim.

10



8. Injunction

Plaintiffs’ claim for an injunction must bdismissed because Plaintiffs have failed to
provide any legal basis upon whian injunction may be granted. Accordingly, all eight counts
against Defendant Millsap & Singer must be dismissed.

B. Plaintiffs fail to state a claim as toall seven counts against Defendant CHF.

Also pending before the Court are seven claims against Defendant CHF: fraud, quiet title,
wrongful foreclosure, FDCPA, accounting, unjaestichment, and injunction. CHF argues that
Plaintiffs have failed to stata plausible claim for relief agast them on any of these seven
claims undeMwomblyand its progeny. In particular, CHFRgaes that Plaintiffstate no factual
allegations showing that CHF had any involvemeith the foreclosure of the subject property.
It further argues that the FAP is “wholly devaifiany material factual allegations against CHF
as an individual defendant” (Doc. 9). As a resuliygues that Plaintiffs have failed to meet the
Rule 12(b)(6) requirement to state a wland the Rule 8 pleading standard.

The Court agrees and finds that Plaintiffgénfailed to state a clai for relief under Rule
12(b)(6) and have failed to allegpecific facts to put CHF on nogi@s to the acts of which it is
accused that could result in its individual liabilitiyrey, 44 F.3d at 672.

As Defendant notes, in the eigkgight paragraphs that comprise Plaintiffs’ complaint,
CHF is mentioned only sixteen times. Of thesdeen references, only three refer to CHF by
name; the other references apply to CHF only because they refer to Defendants as a collective
group. The three CHF-specific alldigams, even if taken as trudy@v nothing more than that 1)
CHF is an entity headquartered in New JerseY; 2} does not have any right or interest in the
Deed of Trust at issue in thtmse; and 3) that in Noveeh2010, Defendant Millsap & Singer

sent Plaintiffs a letter indicating that CHF was committed to helping homeowners stay in their

11



homes. These three allegatiom®vide no information regairty CHF's involvement in the
foreclosure at issue and are wholly insufficient to sustain atlyeafeven claims brought against
CHF.

The thirteen general references to Defenslaas a group alstail, individually and
collectively, to state a claim amst CHF according to Rule 12(b)(@r Rule 8. Rule 8 requires
Plaintiff to provide CHF with nate of how each non-specific alldgan against it isapplicable.
Here, Plaintiffs have failed to do so. Raththe non-specific allegans are generalized,
conclusory, and unsupported by assertions of nahtéact. For example, in setting forth its
allegations of FDCPA violations, Plaintiff fails toform CHF as to whic of the violations, if
any, Plaintiff attributes to CHF It also fails to povide the factual basis for these allegations.
Similarly, in alleging that the foreclosure oktBubject property was wrongful, Plaintiffs fail to
provide any factual allegationsahCHF was involved in the feclosure, took any actions in
connection with the foreclosure, or had the authdo remove Plaintiffs from their home.

All other counts against CHF are similarly dediai in that they fail to allege any facts
supporting the conclusion that Chifas involved in the violations at issue. Accordingly, as the
FAP is devoid of factual allegatis supporting the claims againBtaintiffs fail to state a claim
upon which relief can be granted, and alliots must be disissed as to CHF.

Conclusion

Viewing the factual allegations in the compla@s true and construing them in the light
most favorable to the plaintiff, the Court camdés that all claims against Defendants Millsap &
Singer and JPMorgan Chase Bank, National gission must be dismissed. Defendants’

12(b)(6) Motions to Dismiss are GRANTED asalbcounts. Dismissas without prejudice.
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IT 1S SO ORDERED.

Dated: October 19, 2011 /s/ Greg Kays

REG KAYS,
WNITED STATES DISTRICT JUDGE
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