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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHWESTERNDIVISION
RONALD LEROY SUNDQUIST I|
Plaintiff,
V. Case N013-05031€V-W-REL-SSA

CAROLYN COLVIN, Acting Commissioner
of Social Security,

N N N N N N N N N N

Defendant.

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Plaintiff Ronald Leroy Sundquist Beeks review of the final decision of the
Commissioner of Social Security denying plaintiff's applicasidor disability and supplemental
security incomédenefits undefitles Il and XVIof the Social Security Act (“the Act’Rlaintiff
argues that the Administrative Law Judge (A(@)erred in his determination pfaintiff's
residualfunctional capacity (RFC); (2) did not fully and fairly develop the record; anelr{8)
in resolvingthe credibility of plaintiffs complaints. ffind that the substantial evidence in the
record as a whe supports the ALJ’s conclusidnat plaintiffis not disabledTherefore,
plaintiff's motion for summary judgment will be denied and the decision of the Coroness
will be affirmed.

l. COMMISIONER’S DECISION

OnJuly7, 2009 and July 9, 200plaintiff protectively filed Iis applicatiors for disability
and supplemental security income beneRiaintiff alleged disability sincépril 18, 2009 (Tr.
142-46, 149-55)Plaintiff alleged disability due to a combination ofypltal impairments (Tr.
183). On November 30, 2008laintiff’'s claim was denied at the initial level (T#1-75. On
Februaryl6, 2011, a hearing was held befareALJ (Tr. 11-45). On April 11, 2011, the ALJ

found that plaintiff was not under a disability as defined in the(Act46-68). OnJanuaryl6,
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2013, the Appeals Council denied plaintiff's request for review (T). Titerefore, thLJ’'s
decisionstands as the final actidry the Commissioner.
Il. STANDARD FOR JUDICIAL REVIEW

Section 205(g) of the Act, 42 U.S.C. § 405(g), provides for judicial review of a final
decision of the Commissionérhe standard for judicial review by the federal district court is
whether the decision of the Commissioner was supported by substantial evidence. 48 U.S.C

405(g);_Richardson v. Perales, 402 U.S. 389, 401 (19/ft)estedt v. Apfe] 204 F.3d 847,

850-51 (8th Cir. 2000); Johnson v. Chater, 108 F.3d 178, 179 (8th Cir. 1997); Andler v. Chater,

100 F.3d 1389, 1392 (8th Cir. 1996). The determination of whether the Commarssabecision
is supported by substantial evidence requires review of the entire record, cagsioeri

evidence in support of and in opposition to the Commissioner’s dedisnorersal Camera

Corp. v. NLRB, 340 U.S. 474, 488 (1951); Thomas v. Sullivan, 876 F.2d 666, 669 (8th Cir.

1989). “The Court must also take into consideration the weight of the evidence in the necord a

apply a balancing test to evidence which is contradict®lcutts v. Apfel, 143 F.3d 1134,

1136 (8th Cir. 1998) (citingteadman v. Securities & Exchange Commissi@® U.S. 91, 99

(1981)).
Substantial evidence means “more than a mere scintilla. It means such reledemtevi

as a reasonable mind might accept as adequate to support a concRisioerdson v. Perales,

402 U.S. at 401; Jernigan v. Sullivan, 948 F.2d 1070, 1073 n. 5 (8th Cir. 1991). However, the

substantial evidence standard presupposes a zone of choice within which the dedisrsrcara
go either way, without interference by theids. “[A]n administrative decision is not subject to
reversal merely because substantial evidence would have supported an oppesie. deci

Clarke v. Bowen843 F.2d 271, 272-73 (8th Cir. 1988).




1. BURDEN OF PROOF AND SEQUENTIAL EVALUATION PROCESS

An individual claiming disability benefits has the burden of proviags unable to return
to past relevant work by reason of a medicdiyerminable physical or mental impairment
which has lasted or can be expected to last for a continuous periodle$sthan twelve
months. 42 U.S.C. § 423(d)(1)(A). If the plaintiff establishes that he is unable to retust to pa
relevant work because of the disability, the burden of persuasion shifts to the Gmmenit
establish that there is some other typsubstantial gainful activity in the national economy that

the plaintiff can performNevland v. Apfel, 204 F.3d 853, 857 (8th Cir. 2000); Brock v. Apfel,

118 F. Supp. 2d 974 (W.D. Mo. 2000).

The Social Security Administration has progated detailed regulations setting out a
sequential evaluation process to determine whether a claimant is disabledreludations are
codified at 20 C.F.R. 88 404.15C,seq.The fivestep sequential evaluation process used by
the Commissioner is outlined in 20 C.F.R. § 404.1520 and is summarized as follows:

1. Is the claimant performing substantial gainful activity?

Yes = not disabled.
No = go to next step.

2. Does the claimant have a severe impairment or a combination of impairments
which significantly limitshis ability to do basic work activities?

No = not disabled.
Yes = go to next step.

3. Does the impairment meet or equal a listed impairment in Appendix 1?

Yes = disabled.
No = go to next step.

4. Does the impairnmg prevent the claimant from doing past relevant work?

No = not disabled.
Yes = go to next step where burden shifts to @asiorer.



5. Does the impairment prevent the claimant from doing any other work?

Yes = disabled.
No = not disabled.

V. THE RECORD

The record consists of the testimony of plairdifida vocational experSteve L.
Benjamin, M.S., C.R.C., and tllecumentary evidence admitted at Bebruary 16, 2011
hearing.
A. ADMINISTRATIVE REPORT

The record contains the following administrative report showiagplaintiff earned the

following income from 1979 to 2009:

Year Earnings Year Earnings
1979 $ 1,044.69 1995 $31,754.44
1980 1,818.06 1996 33,568.35
1981 4,621.07 1997 35,311.08
1982 11,638.41 1998 36,622.62
1983 13,122.14 1999 43,547.35
1984 16,292.26 2000 46,739.25
1985 12,114.64 2001 34,339.17
1986 9,848.03 2002 57,278.17
1987 22,095.38 2003 56,322.52
1988 20,729.20 2004 47,493.90
1989 21,619.06 2005 7,116.36
1990 26,634.38 2006 9,863.00
1991 26,847.17 2007 6,664.00



1992 33,442.27 2008 15,542.70

1993 37,139.20 2009 9,690.71
1994 39,591.66
(Tr. 161).

B. SUMMARY OF MEDICAL RECORDS

As summarized by plaintititndthe Commissioneon appealthe medical record reflects
diagnosis and treatmeot acombination of physical and mental impairments
C. SUMMARY OF TESTIMONY

During the February 16, 20Tikaring testimony was taken from plaintiéindSteve L.
Benjamin, M.S., C.R.Ca vocational expert
1. Plaintiff’'s Testimony

As to his physical conditionJantiff saidthathe sustained an on-the-job injury in
November 2008 to hiseckand left shouldethathe underwent neck surgery in August 2009,
that he underwent a rotator cuff release in November 201hdutestill experience neck and
left shoulder pairfTr. 17-18, 19-20, 32-33Plaintiff alsocomplainedf right-wrist injury,
incurred during bootanp in 1980 or 1981thatrequired surgery bustill causes paiand
numbness (Tr. 19, 21, 28-29, 30) 3laintiff reported that he has bilateral carpainel
syndrome, right worse than I€fir. 18 20) Plaintiff complained about eye problenfisllowing
his ornealtransplants, that include depth perceptidficulty and “triple vision” (Tr. 19,
24-25). knally, plaintiff complained about hypertension (Tr. 21).

As tohis mentalcondition, plaintiff testified that he is depressed and anXibusl8,
20-21). Plaintiff admitted that he has abusedaineand alcohol in theast but denied cocaine

use since 2007, and related that hédomgerabuses alcohdlecause afhe many prescription



drugs that he takd3r. 37).
2. Vocational Expert’'s Testimony
Steve L. Benjamin, M.S., C.R.@ vocational expellr. 140-41) testifiedatthe ALJ’'s

requestThe experprovided the following classification of plaintiff's past relevant work:

Sales representative light and semskilled;

e Commercial drafters sedentary and serskilled;

Regional vice presidens sedentary and skilled; and

Finance manages sedentary and skilled (Tr. 214-15).
The ALJposed a hypothetical question with a limitatiorséalentaryvork (Tr.41). The
hypothetical individual must avobncentrate@xposure to cold temperature extremes; must
avoid occupations that requingorethan frequent depth perception; must avoid occupatiais
require exposure to dangerous machinery and unprotected heights; could occasidoathy per
overhead reaching with his uppattremities; could frequently perform fine fingering ajrdss
manipulationcould occasionally perform posturals such as stooping, crouching, kneslthg
crawling; could occasionally climbamps and stairs; but could radimb ladders, ropes, or
scaffolds Such an individual would also bimited to simple, routine, repetitive tass. 41). In
response to this question, the expert opined that such a hypothetical individual could not return to
any of plaintiff's past relevant work (Tr. 41); however, such individual would be ableftomper
simple sedentary jobs including order clerk (food and beverage industry); docunpaméepre
and stuffer (Tr. 442).

When the hypothetical question was modified to includeedo take up to three-four
breaksfor 30 to 45 minutes durinpe workday, Mr. Richardsaidthat the identified jobg/ould

be diminated (Tr.43).



V. FINDINGS OF THE ALJ

ALJ James Hartgnterechis decision on April 11, 201The ALJfoundthat plaintiff ha
not engaged in substantial gainful activity since April 18, 2@89alleged disability onset date
(Tr.51). The ALJfound(1) that plaintiff has the following severe impairmengsatuspost left
rotatorcuff repair; mild bilateral carpalnnel syndrome; statysst remote right wrist surgery
bilateral cornealransplantsstatus post cervical spiggscectomyand fusion; osteoarthritis;
mood disorder not otherwise specified (NO$SJe out substance induced mood disorder; and
rule out bipolar disorderand (2)that plaintiff has the following nosevere impairments:
obesity; hypertension; alcohol (ETOH) depende; and cocaine dependence, in remiggian
51-52). The ALJ foundhat plaintiff'simpairmens neither met norequal the severity
requirement®f a Listing (Tr.52-53. The ALJfoundthatplaintiff retairs the RFC for a wide
range of sedentary work (Tr. 53-6B)at plaintiff @nnot return tois pastrelevant work (Tr.
62-63; butthat plaintiffcanperform other jobgxisting in significanhumbers in the national
economy (Tr. 83-84 Accordingly, the ALJ concluded that plaintiff is ndisabled(Tr. 84).
VI. ANALYSIS
A. RFC

Plaintiff first argueghatthe ALJ erredn the finding of plaintiff's RFC. In responséet
Commissionestateghat the ALJ assessed plaintfiRFC based on a review of the evidence as
a whole including the objective medical evideraijntiff's credibility, the treatment modalities,
plaintiff's daily activities, and plaintiff's work activity sindé@s remote right wrist surgery and
his more reentneck injury.

The Eighth Circuihas statethat an ALJ “must determine a claimant’s RFC based on all

of the relevant evidence, including the medical records, observations of treatangjgis/and



others, and an individual’'s own description of hmitations.”McKinney v. Apfel, 228 F.3d

860, 863 (8th Cir. 2000) (citation omitted); 20 C.F.R. §8 404.1545 and 416.945; SSR 96-8p.
Although formulation of the RFC is part of the medical portion of disability adjuditatiis

not based only on medical evidence but, instead, on all the relevant and credible evidence in the
record._McKinney, 228 F.3d at 863. Assessing a claimant’'s RFC is not solely almadstson.

Pearsall v. Massana274 F.3d 1211, 1217-18 (8th Cir. 2001).

TheEighth Circuit has also acknowledged ti#dt] makes the final determination of a

claimant’'s RFCQRoberts v. Apfel, 222 F.3d 466, 469 (8th Cir. 2000) (citing Anderson v. Shalala,

51 F.3d 777, 779 (8th Cir. 1995)); and thidt is the claimants burden, and not the Social
Security Commissioner’s burden, to prove the claimant’s RP€dtsall274 F.3d at 1217

(citing Anderson, 51 F.3d at 779).

On appealplaintiff focuseson hisright wrist, neck, and left shoulder. Although not a
part ofthe drect evidence in the cagdaintiff alleges that heustained a righwrist fracture
over twentyyearsagowhile servingin the US military Plaintiff underwent surgery, but he
complains thathe wrist dd not heal properly (Tr. 891However, the medicakcorddealing
with the wristshows that:

¢ Imagingin 2008 and 2010 showed pastumatic and surgical changes with
osteoarthritis (Tr244, 448, 716).

e A March 2010 neurological evaluation, which inahdc nerve conduction
velocity study (NCVS) andlectromyogranfEMG), showed onlya mild carpal
tunnel syndrome and no other entrapment, radiculopathy, or brachial plexopathy
(Tr. 984-85).

e InJuly 16, 2010, Jggan R. Mehta, M.D., a consulting neurologist,

8



recommendethat plaintiff avoid or minimize activitiesxertingrepetitive stress
to his wrists (Tr. 1093).

This evidence does not support plaintiff's complaints of the disabling character of hi
wrist problem.

The ALJ observed that plaintiff sustained antte-job injury to his neck in November
2008, whilehe wasmoving a motorcycle. The neck problevas treated conservativelgnd
plaintiff was returnedo work. Either becauskefailed to wear proper protective gehat would
have preventethis injury (Tr. 183, 727) obecause hél edaworker'scompensatioclaimas a
result of the injury(Tr. 898-99, 1209)plaintiff wasfired from the job orApril 18, 2009 - which
interestinglyis alsohis alleged disability onset date (Tr. 183).

As to the neck problemimaging revealed degeneratisc disease and/or degenerative
disc herniation of the cervical spine (Tr. 245, 482, 503, 536-38, 542-43, 544-AR [BR@)ff
underwent a cervical discectomy with fusion on August 7, 2009 by Adrian JacksonfrighD.,
which there were noomplications (Tr. 435-43, 548-50, 558-63, 566-69, 583-618). With
physical therapyplaintiff showedmprovement. OMNovember 9, 2009, pintiff told Dr.
Jackson that he was doingignificantlybetter.”The surgeon determined that plaintiff had
reached maximum medical improvement and released plaintiff “to return to hiargrdirties
without restrictions” (Tr. 711).

On January 6, 2010, Dr. Jackson rat&adntiff ashaving a 15% permaneptrtial
disability of the whole-persoas a result afhe November 2008 incident (Tr. 713).

At the completion of an April 6, 2010 worker’s compensation evaluation at¢duesof
counsel Cyril Raben M.D., rated plaintiff as having a 25% impairmenttuwhole-persoras a

result ofthe2008neckinjury (Tr. 820).

! Plaintiff has given these two explanations for his employment termination.

9



This evidence does not support plaintiff's complaint about the disability nature of his
neck problem.

Finally, plaintiff raisesan issue concerning problems with his left should&intiff
complairedof shoulder pain after the November 2088torcycle accidentin April 2010, Dr.
Raben rated the shoulder condition as being a 15% impairment of the whole-person (Tr. 820).
However, asoted by the ALJ, on July 28, 2010, plaintféntto one of his treating doctors
complaining of left shoulder pain resulting from a gardening accident the previensg.
Plaintiff said that he felt a sudden tearing sensation in his left upper armdiggiag potatoes
(Tr. 1071). A September 28, 2010 MRItbe shoulder revealed several complete rotetidir
tears (Tr. 1006, 1107-08). On November 1, 2010, plaintiff underwent a rotdtoepair
without complications (Tr. 1198T.herefore, plaintiffs left shoulder problem has beds
minimus from its inception, when it was found to be a 15% impairment, through the subsequent
rotator cuff repair, which went off without complications.

After an extensive review of the medical record, the ALJ fountpllaatiff’'s combined
impairmentgwrist, neck, and shouldeaye severdut donot preclude the performance of a
wide-range of sedentary workhe administrative regulations do notueg a plaintiff to be

symptom-free in order to be found not disabled. Trenary v. Bowen, 898 F.2d 1361, 1364 (8th

Cir. 1990) (the mere presence of a mental disturbance is not dispdlisg) absent a showing
of severe functional loss establishing an iliigito engage in substantial gainful activity).
Here, there is substantial evidence supporting the ALJ’s findings thatffkaint
combined problems of his wrist, neck, and shoulder, are not disabling:
e Plaintiff’s right wristproblem did not preverglaintiff from working for over 25

years Plaintiff has not undergone amgcent surgeryo address problems with the

10



wrist.

e Plaintiff’'s neck njury occurred in November 2008 (montheforehis alleged
onset date)he corrective surgery was performeddngust 2009, anglaintiff
was released back to worko further surgery has been required.

e Plaintiff’s left shoulder rotator cuff teacourred inJuly 2010, after a gardening
incident,and was repaired three months laio further surgery has been
required.

An ALJ may properly conclude that the minimal treatment of conditions is intenisis

with a plaintiff's allegations of disabling sympton@wathney v. Chater, 104 F.3d 1043, 1045

(8th Cir. 1997). (“[Plaintiff's] failure to seek medical assistance for heged physical and
mental impairments contradicts her subjective complaints of disabling @msdetnd supports
the ALJ’s decision to deny benefits.”).

Plaintiff nextmaintains that thenedicalevidence shows that herist capable of
performing frequent fine fingering and gross manipulation. In response, the i€somar
argues that the ALJ reviewed the evidencefanddthatthe recordsupports a lesgestrictive
limitation.

An ALJ makes his or her own assessment based ar hiexreview of the record as a

whole. Steed v. Astrue, 524 F.3d 872, 865 (8th Cir. 2008) (ALJ’s residual functional capacity

finding based upon diagnostic tests and examination results); Halverson v. Astrue, 600 F.3d 922,

933-34 (8th Cir. 2010)
Evidence that both supports and detracts from the Commissioner’s decision should be
considered, butan administrative decisisshould not be reverseiimply because some evidence

supports the opposite conclusion. Finch v Astrue, 547 F.3d 933, 9&5r(®009. A reviewing

11



court should disturb the ALJ’s decision only if it falls outside the available “zone afechamd
a decision is not outside that zone of choice simply because the court may hagd aeach

different conclusion had the court been the factfinder in the first instanden®8uc Astrue, 646

F.3d 549, 556 (8th Cir. 2011¥icNamara v. Astrue590 F.3d 607, 610 (8th Cir. 2010) (if

substantial evidence supports the Commissioner’s decision, the court “may ne¢ reven if
inconsistent conclusies may be drawn from the evidence, and [the court] may have reached a
different outcome”). The Eighth Circuit has repeatedly held that a courtdstamier heavily to

the findings and conclusions” of t@»mmissionerHurd v. Astrue, 621 F.3d 734, 738 (8th Cir.

2010); Howard v. Massanari, 255 F.3d 577, 581 (8th Cir. 2001).

| find thatsubstantial evidence as a whole supports the ALJ’s findimg ALJ did not
find thatthe orthopedic impairment had no impact on plaintiff's RFC; instbéagudgelimited
plaintiff to sedentary work with no more than frequent fine fingering and gross maniputation t
accommodate this impairment

Plaintiff nextargues that the ALJ’s RFC is inconsistent with Dr. Mehialy 16, 2010
recommendtionthat plaintiff avoid or minimize activities with repetitive stress to his wrists.
response, the Commissiorstatesghat the ALJ included the appropriditaitationsafter
reviewingthe record as whole.

An ALJ does not have to rely entirely on a doctor’s opinion, nor is he or she limited to a
simple choice of the medical opinions of record when he or she formulates thelresidua

functional capacityMartise v. Astrue, 641 F.3d 909, 927 (8th Cir. 2011) (“[T]he ALJ is not

required to rely entirely on aapticular physician’s opinion or choose between the opinions [of]

any of the [plaintiff's] physicians”) (internal citations omitte@hapo v. Astrue, 682 F.3d 1285,

1288 (10th Cir. 2012) (“[T]here is no requirement in the regulations for a direct cordespe

12



between a residual functional capacity finding and a specific medicabopnithe functional
capacity in question.”). The RFC assessment is specifically reservedQortimaissioner and
the ALJ, not a plaintiff's doctors. The Commissioner uses medical sources to pondace
about several factors, including residual functional capacity, but the “firmdnstbility for
deciding these issues is reserved to the Commissioner.” 20 C.F.R. § 416.927(d)(2).

An ALJ’s residual functional capacity drypothetical question need only include those
limitations that he or she finds are substantially supported by the record asalatralix v.

Barnhart, 465 F.3d 881, 889 (8th Cir. 2006). Discredited subjective complaints are properly

excluded from aypothetical question so long as the ALJ had reason to discredit@elimams

v. Barnhart, 393 F.3d 798, 804 (8th Cir. 2005). Here, because the residual functional capacity
and hypothetical question included only those impairments the ALJ found creditdlexcluded
those that the judge discredited foritegate reasons, the vocationakpert’s testimony that

plaintiff could perform work existing in significant numbermiounted to substantial evidence in

support of the ALJ’s determinatioBeeMatrtise 641 F.3d at 927; Gragqg v. Astrue, 615 F.3d

932, 941 (8th Cir. 2010).

Here,plaintiff's wrist problems began over 20 years ago. Plaintiff worked at substantial
gainful activity level after the injury and surgery. Plaintiff has not ujalee further wrist
surgery. The NCVS/EM@evealedonly mild carpal-tunnel syndrome with no radiculopathy.
thereforefind thatsubstantial evidence supports the level of limitation found by the ALJ.
B. FULLY AND FAIRLY DEVELOP THE RECORD

Plaintiff next questionsvhetherthe ALJ reviewed the entire file before issuing his
unfavorable decisiorRlaintiff assertghat “it is abundantlglearthat the ALJ &iledto review

substantial portions of thaedicalrecord.” In support of thishallenge plaintiff cites(1) a
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staemen made by the ALJ at the hearing remarking thatotes did ndist hypertension or
osteoarthritigTr. 22)and(2) isolated statementrawn fromthe judge’sdecision which
plaintiff claims are inaccuraf@r. 61, 62). In response, the Commissioner points ta (1)
staementby the ALJ at the hearingdicatingthat hewould go back through thmedicalrecord
to see if he could pick up the references to hypeibvarend osteoarthritis (Tr. 23) and (Bt
decisionitself whereinthe ALJspecifically representetiat he had reviewed the record.

The ALJ providedathorough discussion of the record in hecgion The ALJincluded
spedfic citations to almost every medical exhiinitherecord and made specific findings (e.qg.,
plaintiff’'s osteoarthritis is aeverampairment and plaintifffiypertensions a nonsevere
impairmenj.

| find that plaintiff's allegations are without merit.

C. CREDIBILITY

Finally, plaintiff takes issue witthe ALJ’s conclusion that homplaintsare notfully
credible In responsgtheCommissioneargues that the ALJ'sredibility findingsaresupportby
the record

The credibility of a plaintiff's subjective testimony is primarily for the Commissida

decide, not the courts. Rautio v. Bowen, 862 F.2d 176, 178 (8th Cir. 1988); Benskin v. Bowen,

830 F.2d 878, 882 (8th Cir. 1987). If there are inconsistencies in the record as a whole, the ALJ
may discount subjective complaints. Gray v. Apfel, 192 F.3d 799, 803 (8th Cir. M&Cees
v. Shalala, 2 F.3d 301, 303 (8th Cir. 1993). However ALJ must make express credibility

determinations and set forth the inconsistenttiatled to his or her conclusiondall v. Chater

62 F.3d 220, 223 (8th Cir. 1995); Robinson v. Sullivan, 956 F.2d 836, 839 (8th Cir. 1992). If an

ALJ explicitly discredits testimony and gives legally sufficierss@ns for doing so, the court

14



mustdefer to the ALJ’s judgment unless it is not supported by substantial evidence on tlle reco
as a wholeRobinson, 956 F.2d at 841.
Subjective complaints may not be evaluated solely on the basis of objective medical
evidence or thpersonal observations by the ALJ. In determining credibility, considenatust
be given to all relevant factors, including plaintiff's prior work record and ghsens by third
parties and treating and examining physicians relating to such matters & pldaily
activities; the duration, frequency, and intensity of the symptoms; precipitatthgggravating
factors; dosage, effectiveness, and sidecteffef medication; and functional restrictioRalaski
v. Heckler 739 F.2d 1320, 1322 (8th Cir. 1984). Social Security Ruling 96-7p encompasses the
same factors as those enumerated irPthlaski opinion, and additionally states that the
following factors should be considered: treatment, other than medication, the indreickiaes
or has received for relief of pain or other symptoms; and any measures othegdltraerit the
individual uses or has used to relieve pain or other symptoms (e.g., lying flat on hibacker
standing for 15 to 20 minutes every hour, or sleeping on a board).
Summarizing plaintiff physicalconditions and their treatment:
e The wrist surgery wasiorethan 20yeas agoand there has been need for
furthersurgery. Plaintiffworked at substantial gainfultagty level since the
surgery.
e Although plaintiff injured his neck in November 2008, he continuesldxk until

April 2009.Regardless of whethetaintiff lost his job because liailedto wear a

helmetor lost his job for fling aworker’'s compensation claim, plaintiff was fired

for non-disability reasons. Plaintiff underwent the cervical fusion in August 2009,

and tlkere were n@omplicationsWithin three months of the fusion, Dr. Jackson

15



released plaintiff to return wwork withoutanyrestrictions. There has been no
need forfurther neck surgery.
e Althoughplaintiff experienced somleft shoulder problems after the November
2008 workrelatedinjury, the majorcauseof disability was the July 2010 injury
sustainedvhile plaintiff wasdigging potatoes in his garden. This is more than
fifteen monthsafter thealleged disability onset date. Plaintiffstator cuff repair
took placethreemonths &er theinjury and wagerformedwithout
complications No furthershouldersurgeryhas been needed
Also, plaintiff has beemon-compliant withhis doctor’'streatmentand recommendations
- missingappointments and failing to fill prescription# failure to follow a recommended
course of treatment. .weighs against a claimant’s credibility.” Guilliap893 F.3dat 802

(citing Gowell v. Apfel 242 F.3d 793, 797 (8th Cir. 2001)); Choate v. Barnhart, 457 F.3d 865,

872 (8th Cir. 2006) (“[A]Jn ALJ may properly consider the claimant’s . . . failing to take
prescription medications, seek treatment, and quitking.”) (citations omitted).

The ALJ’s finding that plaintiff's level of treatment is inconsistent with his allegatad
disability issupporéd by substantial evidendeor example,ie ALJ considered plaintiff's work
activities- specfically his work aftetthe allegedight wrist injury in 1980 or 1981, and observed
that plaintiffhad beergainfully employed despite the injury until 2009 whenwas fired;
similarly, the ALJ considered plaintiff'seckinjury from November 2008andobserved that
plaintiff hadworked until 2009when he was firedl'he fact thaplaintiff was able to work
despite these impairments suggests that they are not as limiting as he ®sven Vickle v.

Astrue 539 F.3d 825, 830 (8th Cir. 2008) (“Thus, despite suffering from what she calls ‘extreme

fatigue,” Van Vickle continued working for over four years.”). Additionalhg fact that plaintiff

16



left his job for reasons other than his medical condidetnacts fromhis credibility. Medhaug v.
Astrue 578 F.3d 805, 816-17 (8th Cir. 2009).

The ALJalso found thaplaintiff's daily activitiesdo not support thallegationsFor
example, [@intiff reportedthat he returned to Missouri to take care of his elderly father who
suffers from“severe lung problems” (Tr. 761, 1044, 1212). However, plaintiff lives cacdés
cares fotwo goats and mows the lawn. The July 2010 shoulder injury occurred ylaentiff
was digging potatoes in his garden. On December 14, pHiGtiff told his doctor that he had
moved two ricks of woodthe daybefore because it had to be done, but raised no complaints of
painfrom theactivity (Tr. 1235). The ALJ found that the dailyactivitiesareinconsistentvith

the level of disability allegsk Medhaug v. Astrue, 578 F.3d 805, 817 (8th Cir. 2009) (acts such

as cooking, vacuuming, washing dishes, doing laundry, shopping, driving, and walking, are

inconsistent with subjective complaints of disabling impairmeiisiyng v. Apfel, 221 F.3d

1065, 1069 (8th Cir. 2000); 20 C.F.R. 8 416.929(c)(3)(i). In a credibility analysis, consideration
of daily activities is appropriateecausallegations of pain may be discredited by evidence of
daily activities inconsistent with such allegatioBenskin, 830 F.2d at 883.

Plaintiff also criticizes the ALJ’s finding thataintiff was “generally unpersuasive”
while testifying at the hearing (Tr. 61). The ALJ is a finder of fact, hadM_J’s personal
observations of a claimant’'s demeanor during the hearing are “compleipbr jon making

credibility determinations.Johnson v. Apfel, 240 F.3d 1145, 1147-48 (8th Cir. 2001) (citing

Smith v. Shalala987 F.2d 1371, 1375 (8th Cir.1993)). WhaleALJ is not free to accept or

reject the claimant’s subjective complaints solely on ttseshat personal observations, it is a
factor thatmaybe considered?olaski, 739 F.2dt 1322.

| thereforefind thatsubstantial evidence supports the ALJ’s credibility determination.

% Arick of wood is generally described as being four feet tall and eight feet long.
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VIl.  CONCLUSIONS
Based on all of the above, | find that the substantial evidence in the record as a whole
supports the ALJ’s decision. Therefore, it is
ORDERED that plaintiff's motion for summary judgment is denied. It is further
ORDERED that the decision of the Comnmuser is affirmed.
/s/ Robert E. Larsen

ROBERT E. LARSEN
United States Magistrate Judge

March19, 2014
Kansas City, Missouri
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